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a UNireD STATES OF AMERICA, act 


To the Cedar Valley Land and Cattle Company, Limited, Greeting : 


{ 

preme Court of the United States, to be holden at Washington, 1). 
C.. on the sf cond Monday ol Oct ber hnext, pursuant to an appeal 
from the decision of the cireuit court of the United States for the 
western division of the western district of Missouri, in a cause 
wherein J. M. Coburn and W. N. Ewing are appellants and you are 
respondent, to show cause, if any there be, why the judgment 
re! 71 re d against the said chp po llants in sald appeal should not be 
corrected and why speedy justice should not be done to the parties 
In that behalf. 

Witness the Honorable Arnold Krekel, district judge of the United 
States for the western division of the western district of Missouri, 
this 2nd day of December, in the year of our Lord one thousand 
f le lit hundre d and ( lglity-six. 


A. KREKEL, Judge. 


Service of the above accepted 
GEO. W. McCRARY. 


Nolicilor iar Appellee. 
| Endorsed LOdS. Citation 
UNITED STATES OF AMERICA, 

} } , , . = : - ‘ 
Pleas and proceeaqaings had Deore ne eireult court ol the | nited 
shat 3 - t] ‘ feory liarrcigl t+ +) ta tert hirefriet NI) . 

' t<ci it’s jt] ‘ i WEOSLOCTT) {i V1 ‘Fi : ' WES rh (PISLTIC! Oo! ‘ IsSOuUTI, 


: : alley Land and Cattle Company is 
complainant and \\ llliam N. Ewing and James M Coburn ire 


Be it remembered that heretofore, to wit.on the 10th dav of Oc- 
tober, A. DD. 1SS5, in vaeation of said court, the following proceed- 


itit’s Welt eniereqd Upon Line Orcel | K Oy} sald court. to wit: 

, ; | 
CEDAR \ L5..F » LAND AND “CATTLE COMPANY. Limited, ) 
WinttraM N. Ewine et al j 


Thus day COMCS compliinant, hh is solicitors. Mi ssrs, (1e0 W. \i e- 


| 


(‘rarv and Adams and Field, and tiles bill of complaint against de- 
’ " ’ . 7 | } . , 

lendants here: thereupon 1 Is Oraered that awrit Oj subpeena 

issue, returnable in due course 


And the Util in chancery isin words and neures as toliows, to wit. 


? 
; 


ee* , ‘ , i " . . : ‘ 
lo the honorable the judge olf the circuit court of the United States 


| 


for the western division of the western district of Missourt: 
Your orator, The Cedar Valley Land and Cattle Company, 


J—15) 


2 JAMES M. COBURN ET AL. VS. , 
Limited, complaining of said defendants, says that complainant 1s 
an alien, a foreign corporation duly created and organized minder 
and by virtue of the laws of the United Kingdom of Great’ Britain 
and Ireland, and as such is a citizen and subject of said king- 
yA dom: that defendants are eitizens of the State of S 
ate, and‘are now 
and were atthe dates hereinafter mentioned partners, and as such 
dol 3° business as brokers and real-estate dealers under the firm 

name of Coburn and Ewing : 
[leretofore. to wit. about the Ist dav of December, 1SS4,-Dunean 


} ’ ‘ ‘ ’ _ ‘ " ’ 
Stewart, Lord George G. Campbell, George Burnett, James Graham, 
! 


, > Fy . . _ .  < 
| f ¢}, . . , . 
and residents of the ecityv of NanSsas. In Ssaldes 


— 


‘ 
, " 
i ~ 


<ineseote. and George PD. Fisher. then and now Fesiden 


, * ° | 4 y mts 
and subrects of said United Kingdom having ascertained, through 
, " “hy . ] 
; , 
certain letters written by defendant Ewing to George Burnett and 
) i f ; i | ‘ I ; ; I ‘ ‘ , aaval ‘4 ' 1% ; , ‘} s it | 
ti] tii ' \ iri Li it (] Leraee . ‘S ' i i 2» I c"t) ‘i weer V1 l 
. 
1 } ’ 5 ’ } ’ . 
Lhe perso Horesald, to subseribe to the capital stock O| COrpora 
. ; . . } i . j . . } | . Fes ’ } ‘ ’ : 
tion then about to be formed, agreed among themselves to becom: 
, } , , . 
the promoters of a corporation to be created under the laws of said 
_ 
} ’ " ? ’ , " ] ' ; , 
KID OCOTN i tit pos rPUrcCnasinNe A TANCT) COSI IStine-O), av i | 
: ’ 
} } ; , 
’ , ‘ ’ 
it on rit Ve | Cotisfil (j cif ce O] Pieene blac i iil 4 l Tr) Loe 5 Gee % thie il i 
, > ’ ‘ . ° 4] 
hors s then the we yy rt of William I} \| sol ana s ated inh Ula 
i 7 
" i ’ ‘ ’ : ’ } ' j 
COUNLICS OF f nadail ana 1) li Smith nthe State ol Lexus 
; 4 ’ ; ? 
’ , 
lhe name of said corporation was to be the Cedar Valley Land 
‘ , 
. } (‘ttl ‘ Bir t ] ‘3? I bee '* ’ ’ | ‘ ss? ] 
atid cit if Ommahyv, i if {ti citi Vou! {Pi «lh (>| i hit oe Lee ee ee il 
7 ? | ' ? ; 
corporation then intended and in contemplation of the persons 
. } } . } a 
evar weLe Your orntor HechnAmhe Corp mation ACCOPAULIIG 1) Fie’ Paws 
. " ' — ’ 
. ; ; ; } 
of said United Kinedom of Crreat britain and Treland on the 7th 
] . ; | ‘1 PQQ” biead sf ' ’ " : 7 pin ’ bral 
CAV OF January, | » Tot] = eNIstence Was Ih contemipiation ana 
. ‘ i 
} ] ; { | ’ | ‘ ’ i a. 
Ly, ne provided tor long prior thereto DY Lit pve rsons aioresaid as its 
-, i . ; . ‘ 
promoters Qn the 22nd dav of December, SS4, sald runcan 
*“ , ( 94) 1} ‘ | . ( a >} } 1] ard cS “TO 1) 
stewart. more murnett, ore moree aMmpverit, ana peoOTuU' 
ae . , . - ‘ s 
lisher, in the city of London, stvling themselves as your orators 
. . . . , \ - . 
; ' : i « sy . se ki 7 a te ee) sv yre 
CLIPecy Ts aha acting cis Voul Oriatol . Promoters 7 \ caublegram, 
. . . j . al t alee S| } *T « |. ‘ , ‘ 
Ly Mmevihny that deiondants were Willing to undertake and iis- 
+ 


: } j . . : oo - 
sume thetrust in behalf of said proposed corporation, directed 
. ] ] ; | 
and requested lene, 


| them, the said defendants, to buy said ranch, 
and eattle from said Munson at the very lowest terms for your 


) , 
. 


orator, and said defendant aecepted the trust; and on the Sist day 
of Doce nabs f ISS-4, said le c ndants. 11) the beldric oft W N lewing, 
In pursuance thereof, concluded negotiations with said Munson for 
said ranch ana purchased this Same tor your orator | and LO that end 
said Ewing and Munson entered into a written contract, signed by 
them in their individual names, wherein it was ag lat said 
wing had purchased said ranch and cattle and land upen the fol- 
lowing terms, viz: 

This instrument witnesseth a contract between W. B. Munson, of 
Grayson, Texas, and W. N. Ewing, of Kansas City, Missouri, by the 


ham | 
' . 


terms of which it is agreed, 
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I. 


That the said W. B. Munson has this day bargained and sold unto 
the satd W. N. Ewing, for the consideration hereinafter stated : 

Ist. About seventy-five thousand (75,000) aeres of land in Randall 
and Deaf Smith counties, in the State of Texas, being all the lands 
now claimed or owned solely by the said Munson in said counties 
connected with or appertaining to the said Munson’s Paladuro 
ranch, in said Randali and Deaf Smith counties, to be muvure par- 
ticularly deseribed by a schedule to be annexed hereto, marked “A.” 

2nd. All the cattle owned by said W. 6B. Munson on the ranel 
aforesaid and in the Dixon Creek pastures (in Carson and Hutehin- 
son counties), the same to inelude all the eattle now owned and 
claimed by said Munson not branded or in the following brands, 
viz., Crescent G., T. Anehor, G. M.S., F. O., with bar and without, 

and all now on the ranch and pasture aforesaid, or that may 
be, before August Ist, 1885, fe on said ranch and tahun 
to said Munson. 

ord. All the horses and mules owned by said W. B. Munson on 
the said Paladuro and Dixon Creek ranches. 

ith. All range and ranch rights now owned and enjoyed by said 

W. b. Munson in connection with said Paladuro ranch, all the lease 
of lands held by said Munson connected with or upperlalning to 
said ranch, all wagons, harness, branding trons, blacksmith and ear- 
penter tools, furniture and property of every description owned and 
used by said Munson in connection with said ranch. An Inventory 
not to be exclusive of items omitted but properly embraced in the 
above deseription will be appended hereto as Exhibit “ B.” 


I 


Ist. That said W. DE. Munson shall, on or before May Ist, 1SS5, 
present to said Ewing’s attorneys, in Kansas City, Missouri, duly 
tied or original evidences of the titles a lands hereinbefore 


Cer 
mentioned, and shall make to the said W.N. Ewine good and suf- 
ficient deeds, with covenants of good right ane In fee, of war- 


} 


ranty title and freedom from all aan manner of incumbrances 
(save taxes for the yeur ISS5), to be subject to the Provisions of this 
contract, to such of said lands as the attorneys aforesaid |shall deter- 
mine the said W. B. Munson owns in fee by title clear and unin- 
cumbered, and to make similar deeds to sueh of said lands as said 
Munson, within sixty days after said Ist day of May, 1885, shall, in 
er tbs ce of the attorneys aforesaid, upon evidenee of title fur- 
lished by said Munson as aforesaid, have perfected his title to. 
Znd. That said Munson shall, from May Ist, 1885, to August Ist, 
ISSo, at lis own Proper exXpetise and charges, cvather and de- 
) livertosaid Ewing,at said Paladuro ranch aforesaid, —in pens 
and chutes prepared by said Munson at his own cost and ex- 
prehise ; that the said Munson shall make all proper preparations for 
the counting and actua! delivery of said cattle,and until so actually 
delivered all e A prelise of cathe Pilg, prewl ng, kee )) Ing, and feeding 
said cattle shall be borne by said Munson, except as hereinafter pro- 


4 


JAMES M. 


COBURN 


ET AL. YS. 


vided; that said delivery may commence at any date after May Ist, 
1885, and may continue from time to time until August Ist, 1550, 


as said cattle are cathy red. It} 
parties that this sale includes al 
brands descril 
or actually de 


The 


— 


| the cattl 


lerstood. however, between said 
e atthe places and in the 
hereof, whether gathered, counted, 


Lali 


. 


i. sald shall be deliv red’ by said. 


Munson between said May SSO and August Ist. ISS), “ul the 
said Paladuro ranch, at such times and in such numbers as the said 
Munson mav desire. except twenty-five (25) head of horses: and two 
spans of mutes, to be ai ce of all in use on said ranch which 
the said Munson shall deliver, when and as demanded by said lawing, 
Oll sald | nel Ss alo} l 

lth. Th 1 Mu : del to the said Ewing posses- 
sion of allo r property hereby id not embraced in the three 
preceding subdiv'sions of thi paragraph on or before August Ist, 
ISSo. . 

Sth. On the day of the execution of this contract the said Munson 
shall make and deliver to the said W.N. J ving a bond, with su Pre- 
Lies to by improved OV Lin ila I. Vili? 1] thi lm of tWo hundred 
thousand (200,000) d conditioned for the faithful and prompt 
performance upo byckl stipulations of this contract and 


} , 
A418 At I ‘ ‘ ‘ Pia OG? bit 
. : j 5 
(UIVIisiol OF Dial boi) | i} t | 
| 
Ol two a irs } | cash 
veved \ ~, i} SErtime] _ 
P as +? ' 
ord Atte) nme GdecLliiverPy\ Livin 
) 
excepted een Lee | r as tia 
; . 
3 ' 
hundred LhOUsaba Ga il'- Vo! 
, ' 1} ; 
{ (LOL toe j | LO) Dbl 
Sila Silti ae . | il | i i Vy i 
| ] ' 
Lie tat IVeTY =< i 44? GT il 
] ? : ’ 
Lien hb i{ Vi cw i ‘ 
LO pra Lilt til is 
' i ~ 
prs kor salad WU \ 
‘. ) 

CIV ti % io 4 1] ‘ , | j 
each { Lire CV Cl aa rt) 
, . 

; . ' 9 i , ’ ’ 
POrty Pil cLild] ‘4 Aichi =f \ i 
’ ‘ ? ? . j j : ne , ; 
dgdeilvered at the 1 I SIXEV Gol 


As | 


. ;% ‘ 
a ha "the hii i\ be “Lisi 


“ned bv . “id 


’ 


, ' —— - ] . 
ior or hn account of any delay 
? j - | ’ . 

tract in all its details by the said 
' 
it] 
ns ati f{ the foregoing, has 
stru to pay the said Munson 

) ' 
s tat eS L=il 

‘ ’ ’ 

iecds provided for in the Ist sub- 
»ypav to the said Munson the sum 


d‘and eon- 


? , , 


il 


+ : 7 
HuMmoer are dell 
, 


head of eattle, bulls 
vered tuntil two 


h at the rate ol elghteen (1S) and 
stallments for said deliveries up to 
|’) dollars per head; fAnd after 
| thousand (200,000) dollars’ worth, 


ite thirty-five hundred 1 


iwvaA doiars per heack: iil 


r old) aS deilvered at the rate ol 
head from the beginning, and for 
} ’ ’ | a ’ 

=~ delivered the addittonal sum of 
V-live per cent. Of sald bulls being 


irs per head. 
lelivered, the sum of 


rf fitty dollars 
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per head for all the horses and mules delivered pursuant to sub- 
division — (3) of paragraph II hereof. 
oth. ‘To pay to said W. B. Munson, on August Ist, 1885, tive per 
centum upon the sum of the value of all cattle delivered by him up 
to that date, estimating the same at the rate of eighteen and °°. dol- 
lars per head, as the consideration in full of cattle sold hereby an! 
not gathered and delivered, and in addition five per centum upon 
sevi ntv-five per cent. of the bulls delivered, at the rate of 
7 fortv-one (41) and re dollars 


Ist. That the said W. B. Munson, in gathering and keeping the 
cattle hereinbefore provided to be delivered, shall, by himself and 


} ae ; + + . : . . 
his employees, use care and diligence to prevent any injury to o1 
, +t] 


abuse Ol sald cattle: that the eattle delivered and rece ived by said 
Ewing shall be free from injury caused by improper handling In 
gathering and kee Ing the same: and the horses and mutes to be 
delivered under this contract shall be in good condition and free 
from injury or damage on account of hard use or rough handling 
between this date and the date of delivery. Injury and damage 


( uy) cattle shall hot be ie 


’ ’ } . ae | 
aused by reasonable use in rounding 
cluded in this provision, “(ood condition,” as understood above, 


a 


) 
means such condition as may result from reasonable care and Use 
of the work to be done under this contract. 

2nd. That the said Ewing shall not,.until August Ist, 1SS5, use 
any branding iron or brand any cattle or horses on the ranch pur- 
chased her by, except those horses and eattle actually delivered to 
him, and as to them only at the delivery; nor shall said Ewing, until 
the date aforesaid, have any right to work with or admMony said cattle, 
except those delivered at said delivery pens, and only at said pens. 


. 
That all payments herein provided to be made by said Ewing to 


said Munson may be made at the Traders’ Bank, Kansas City, 
Missouri, or in the city of New York, as the said Munson may elect, 
VI 

That the said W. N. Ewing, at his election, may make the last 

payment, aggregating the sum of on hundred thousand dollars, or 

any less sum as he may determine, for and upon the eattle herein 

contracted to be delivered. twelve months after January lst, LSS, 

provided such sum, the payment whereof shall be thus 

S deferred, shall bear interest, from satd January Ist, 1SS5, at 

the rate of six er cent Per ath ith, ana shall be evidenced 

bv the note of said W. N. Ewing and secured by a lien on all the 
property herein sold by said Munson to said lLwing 


Vil 
That if the sald \V N. wing shall fail LO periorm lis obligations 
under this contract on or before August Ist, 1550, then the sums 


6 JAMES M. COBURN ET AL. VS. 
that may have been paid by him hereunder shall not be forfeited ; 
but at anv time after August 1, 1885, R. Y. Rue, of Sherman, Texas; 
or if he should fail to act for anv cause, then Charles Goodnight, of 
Armstrong county, Texas; or if he should fail from any cause:to act, 
then the thie li acting sheril of Dall is COULLLY, iz Xis, oF any of his 
deputies, at or upon the request of either parts hereto, shall be au 
thorized, after thre months advert Semmens in three daily papers In 
the State of Texas one at Dallas, one a (;alveston, one at San An- 
tonio—to sell all the property herein conveyed and dese ribed as an 


] - ’ ’ ’ | , ] M — ] 
he iil hest Dldder,. I reash. if the court-house door, nthe 


entirety to t 
city of Dallas, Texas, and make conveyance and bills of sale thereol 


oe os A thats enon ' 

valid hh GW ahha binding the parties nereto ahd thell assigns and 
: ; ) : ’ - | 

receive and receipyl lor the purchase-money, atid apply the satne, 

’ a] ; | . rr P Bes o? “ & 

first, to the paymentol ail expenses of sate, Including advertisements, 


. , > ' ] ; i »* _ : 

auctioneer s fees, a reusonabie sum to salad Roe, G meibigihit, o sherilf, 
’ ? } i . 

mayV «be not to exceed oli thousand dollars : st cond, LO 


suid Munson, 


] j 
hi ° 
a 


as the case 
the payment Of the sulns tliat mav remalhu aue the 
and. lastly. the remainder shall bi paid to the said kw 

In determining thr amount du \lunson under this contract. if 
this provision Is to be execut d. the eount of eattle and horses and 
mules which said Munson may have made before said August Ist, 
ISS5S. stated by him in writing and signed, shall be considered and 
estimated as the number of said cattle, horses, and mules sold under 
this contract by the said Munson to the said Ewing, and the 

“<7 


. he 


! . : 
) prices as HxXed in this contraet shall be used in mak ne t 

: a 
en conveyed afd paid 


—" ‘ , ; 
estitnates, and li the ands have not br 

. . ' ? . , ;’ , en } ’ ; a : . ' * mh. ; . ‘ 

lur as hereimmbelore provided the amouht au DOV Salad lowing iO! 

F hall } fi, 2.38 ; * a 1) -™ ne oo 

“bd SHALL be tWO (2) GOLAars pel acre Tor atl tahads embraced herein, 


the titles to which may be,in the written opinion of some competent 
attorney, de considered good and perfect in the said W. B. Munson, 
and from the whole sum thus found to be due for land, cattle! horses 
and mules there shall be deducted all payments made by said Ewing 
under this Contract, and the rematnuads . With interest at the'rate of 
SIX per cent cCrahnhnu 1 from Jun Ist, ISS, shall Loe thae stim due 
sald Munson. The said Munson s! | 

ll ott lis the diighest 


with all others to bid for said property, and, if is bid is th 


bid to become thie purchass A anid Like amount recelve ly said 


— ’ : ' by - s 
chil rbaive Lie Pierili hii CoOrmpippaolt 


, 


| } } ’ , ,} ne i ,) ' ‘ ’ 
Munson from said sal shall be In fullsatisfaction o1 all demands on 
said Ewing vrowing out of this contract on anv torm Whatsoevel 


Vill 


That the said W. B. Munson warrants unto the said W. N: Ewing 
and lis assigns that there are no squatters, Nesters, or other lrese 
passers upon the lands held by said Munson under lease transferred 
herein to said Ewing: that ranel and range, the rights avd priv- 
ileges whereof have been this day sold by said Munson to said-Ewing, 
are free from all other located brands and stocks of cattle than those 
sold hereby to said Ewing, and that all the property hereby sold the 
sald Lewing shall at the delivery thereof hereinbefore provided be 


free from all encumbrances, and the right and title thereto passing 


— 4 
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by this instrument shall be entire and perfect and absolute and free 
from all claims and liens whatsoever, whether created by statute, 
Common law, equity, or contract or by any or all of them 
10 combined, and that—are no cattle in the brands deseribed 
herein in the Pan Handle of Texas except such as are hereby 
conveved, and the title to all in said brands in said territory 1s war- 
ranted. 


iX. 


That said Munson is to pay all taxes and rents aceruing upon all 
the property embraced in this contract up to January Ist, 1SS5, and 
all taxes and rents thereafter are to be paid by sald W. ON, wing ; 
that said Ewing shall fulfill the obligations of said Munson under a 
contract for the construction and removal of about 47 miles of fence 
on said Paladuro raneh, now In the Process of erection, and hold 


,* 


labilitv on account of sald 


’ 


the said Munson harmless from any ' 
contract, provided the said Ewing shail not be required to pay on 
said contract more than the sum of nine thousand (9,000) dollars ; 
that the said W. B. Munson is to furnish board and all expenses for 
all the men emploved by himself in gathering and delivering said 
eattle and for all the men emploved by said wing for receiving 
and holding the cattle when delivered, and the said Ewing Is to pay 
for the board and expenses of men employed by him at the rate of 
fifteen dollars per month, and is to pay their wages and also the 
wages of five men to be under the direction of said Munson or his 


boss 1n keeping Lie delivered and unde live red cattle separated, it 
being understood that all the expenses of said ranch and men up 


to-August Ist, 1585, are to be paid and borne by said W. B. Munson 
ard above provided to be paid by said Ewing 


—— a 


CACE pot the Waves ana 
Irom May Ist, ISS5. 
@ 
A. 

That in the event of any disagreemeé nt between the parties hereto 
or their assigns respecting the rights, obligations, liabilities, or 
duties of cither under this contract or growing out of any breach 

1] or supposed breach by either such disagreement or contro- 
versy shall be settled by the arbitrament of two disinterested 
persons, one to be selected by each party, or if they fail to agree 
then by the award of one of such arbitrators concurred in by an 
umpire to be selected by said arbitrators, said arbitrators to hear 
the statement of said parties, examining this contract, and hear 
such other evidence as they may deem relevant and proper at such 
sitting or sittings as they may appoint and the sald arbitrators may, 
at their discretion, agree upon the umpire in advance to sit with 
them in the hearing of said controversy, or they may appoint bim 
after such hearing and after they have failed to agree, and in that 
event the said controversy can be determined by him and said arbi- 
trators upon said arbitrators’ statements of the evidence and his 
agreement with one of the said arbitrators in an award; and the 
award of said arbitrators, if they agree, or if they disagree then the 
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award of one of said arbitrators and the umpire, reduced to writing 
and signed by them and delivered in duplicate to each of the parties, 
shall by considered and treated nn) all courts as the agreement of 
settlement between said parties of all matters embraced 1h) said 
award, and iis such agreement ana settle an shall be provable and 


enforceable in all courts having jurisdiction, and neither party shall 
have anv Cause of ACcCLION In any court crowing out ol tha breach of 
the other of any provision of this contract until in good faith he 
has made an honest eflort to have the matter complained of arbi- 
trated under the terms of this paragraph. This paragraph em- 
braces liability, except upon the bond to be given by said Munson, 
as hereinbefore provided, upon all other rights and liabilities inet- 


dent to this contract 


Ist. That if the lessor of the lands held by said Munson 
12 should hot consent tor the assignment of said lease, as pro- 
n subdivision four (4) of paragraph Il hereof, then 
the said lease shall be held by said Munson as now, and for the use 
and benefit, however, of said Ewing or his assigns, and the said 


’ ' 
ViIded lor ] 
lL lea 


‘ 


Ewing or his assigus shall pay the rent and charges on said lease 
required by the terms thereof to be paid by said Munson after Jan- 
uary Ist, ISSo 
2nd. ‘That said Munson shall not deliver under this contract any 
cattle purchased from other parties after this date or put upon said 
rane or past br cattle to be delive red under this contract brought 
from oth 7 attles be longing to him or obtained irom other persons. 
In evidence whereof the parties hereto have affixed their names 
to this and a triplicate original hereof this olst day of December, 
ISS. 
W. B. MUNSON. 
W. N. EWING. 
Witness 
WM. MiEGINNS 


? 


although made in the name of said Ewing, was in 


reality made for and in behalf of your orator, then In contemplation 
Ol COrpPoral CNISTCNCE, Al also the employment aforesaid ol said 
wing ty siild promoters, as wellas said contraet of purchase, was 


lb conte myplati not said propos d COr} orate organization. Both said 


Said contract. 


] 


promot rs and defendants and ail persons concern d and interested 
understood and intended that the sami should be adopted by your 
orator when incorporated and inure to its benefit: and vour orator 
| further says that after its corporate organization and exist- 
13 ence Was complete your orator as such corporation, in pur- 
suance of the aforesaid understanding, did adopt’ and ratify 

Wliat had been done by its Promoters j aforesaid, and did proceed 
to carry out and comply with all the terms and conditions of said 
contract, Including thre pavinent ol the sums of Inoneyv therein pro- 
vided, so that in equitv vour orator as such corporation became en- 
titled to all the benefits and advantages of said contract; and, be- 


’ 

, 

; 
— 
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sides, your orator says that said Ewing, after said written contract 
was signed by said Munson and delivered to defendants on behalf 
of your orator, as in duty ope ep ammger dt n behalf of your orator ¢ 
written declaration of trust signed by said Ewing in words and fig- 
ures as follows, viz: 7 


This instrument witnesseth: That the sum of one hundred thou- 
sand dollars provided to be paid by me to W. B. Munson in cash 
upon the execution of a contract between me and the said W. 
5. Munson this day drawn up, by which the said Munson con- 
tracts to sell to me certain lands and cattle, ete . therein deseribed, 
belongs to and is the property of the Cedar Valley Land and Cattle 
Company, and this declaration of trust is made by me for the pro- 
tection of said company In the « vent o1 my death or other accident 
to me bef: re the nite nis of Mie ana tha sil 7 COM) ill V shall be de- 
Clared and made known by the proper writings be awe en us. 

Witness mv hand this 3lst December r. 1834. hereunto set in the 
pore scnce ae 


(Signed) W. N. EWING. 


On the 35lst day of December, 1SS4, in order to comply with said 
ontract, at thi suggestion of said defendants, the promoters last 
aforesaid, viz., said Stewart, Burnett, Campbell, and Fisher, having 
in their hands certain funds held in trust for your orator, then in- 
tended to be incorporated, remitted in behalf of your orator, by 


cablegram from London, Lngland, id defendants at the 
14 city of New York about twenty th eal and six hundred 
Ibs. sterling, English money, making at rate of exchange In 
New York S9O.701.80, to be paid defendants for your orator to 
said Munson in accordance with said contract of purchase. Said 


sum of money was duly received by defendants at New York upon 
the trust aforesaid in behalf of vour orator: and defendants well 
knew that said sum had been raised for your orator for ithe purpose 
aforesaid: and until the times hereinafter mentioned your orator, 
having implicit confidence in defendants, supposed and believed 
that sald SUTH of money Was pred 1 iit rood faith to said Munson in 
t ue compliance with the terms Ol sald contract. 

After your orator had been duly incorporated, defendants, in ac- 
cordance with their understanding with the promoters aforesaid, 
subscribed lor two thousand shares of thie Cap al stoc] K of your orator 
at the par — f ten Ibs. sterling, English money, per share, one- 
halt thereot to e paid on the issue of certificates of stock: and de- 
te ndants, prior { () the ath dav Ol January, ISS5, and at the time of 
rece iving said money, treated Vour orator as a corporation and act d 
towards 1 dged its corporate existence, and 
that said sum of money was held in trust for it and said contract 
was made for its benefit. 

And on the oth day of ap ISS., after your orator had become 
Incorporat as aforesaid, order to meet thas second prea ment pro- 
vided for Lh said contract with said \lunson., your orator, by cable- 
gram from London, remitted to defendants at the city of New York 
DP mem | 55) 


{ 


: } ? | 
as such and acKnow! 
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about twenty-nine (29) thousand Ibs. sterling, English meney, mak- 
Ing at rate of exchange in New York $139,912.50. Said sum of 
money bye longed to ana Was the property of your orator, and Was 
intruste db \ it to the said defendants for the purpose aforesaid, and 
said money was received by said defendants about the day 
lp last aforesaid and upon the trust above mentioneds and your 
orator, trusting in defendants, firmly believed, until the time 
here lnaiter mentions dd, that defendants had duly paid ‘all of sald 
sum of money to said Munson for the purpose aforesaid: and on 
the ISth day of June, 1S85, your orator, in order to comply further 
with said contract of purchase on its part, at the suggestion of de- 
fendants remitted to them from London, in order to me?t the third 
Installment due said Munson lor the cattle delivered bv ‘inn LO said 
defendants on behalf of your orator, the sum of about thirty-seven 
thousand Ibs. sterling, English money, making at rate 6f exchange 
$179,055.06. Said money was on said day,in the city of New York, 
received by defendants for the purpose aforesaid and as a trust fund 
belonging to your orator, to be by said defendants paid to said Mun- 
son in accordance with and in fulfillm nt of said contract on your 
orators part and your orator, relying upon defendants, believed 
that thev had properly disbursed sid moneys under snid contract 
+ they had undertaken and agreed LO do, and that they had pur- 
chase 7 sald ranel, una, ana cattle al the lowest price at. which they 
could reasonably be obtained. ; 
But in the month of August, 1SS85, vour orator was informed, and 


now charees the fact to be. that after said defendants had regent 
the confidence of your orator and had been entrusted with all i 

Interests rn the Pranenersohce ae 4 — v betr: ayed sald trust un com 
bined and confederated together for the purpose of ¢ heating and de- 
frauding your orator, ana aang Mitr themselves ‘that instead 
of acting in the interest of your orator, as they were in:duty bound 
to do, they would use their position as agents of your orator to their 
OWT) prowl and special advantage and LO thre utter disregard of that 


of your orator. ‘Thereupon, instead of purchasing said ranch and 
‘attle and land at the lowest prices, as they lrad been 7 
lt rected to do in behalf of your orator, they agreed to pay 
| t 


lor «9 per cent. of the bulls sold to your orator the sum 
OF SOUL per head, a sum about S1S.000.00 greater than that at 
which said Slunson was willing to sell; and at the time of making 
sald contract with Munson defendants, in order to gain an ad- 
vantage at the expense of your orator, secretly agreed with said 
Munson to take a commission on the sale of said property under the 
pretence of representing the interests of said Munson, while in truth 
and in fact the interests of your orator and said Munson in said 
transaction were diverse and INCOM pe ble and could rict, from the 
nature of the employment, be both represented by tue same persons. 
lh pursuance of the ir design to cheat and defraud your orator said 
defendants, upon the payment of the first installme nt of one hun- 
dred thousand dollars to said \lunson, ap propriated | to their Owl 
use a Learane portion thereof, to wit, as vour orutor 1s informed and 
believes and so charg ; the fact to be, about the sum of ten thousand 
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dollars; and from the monies sent by your orator for the payment 
of the second installment to said Munson said defendants fradulently 
retained for their own use a largesum, to wit, about fifteen thousand 
dollars, as your orator is informed and charges the fact to be; and 
from the third installment, consisting of monies sent by vour orator 
“us alore suid and entrusted by it LO defendants LO pay said Munson, 
said defendants fraudulently appropriated to their own use a large 
portion, to wit, about fifteen thousand dollars, as your orator Is In- 
formed and verily believes and now charges the fact to be Your 
orator alleges that the sums aforesaid were appropriated by defend- 
ants uuder the form of a pretended commission from said Munson ; 
and your orator Is further informed and believes and alleges that 

while defendants were pretending Lo represent the interests of 
17 your orator in the transactions aforesaid with said Munson 

they, in order to gain an advantage to themselves thereby and 
make a profit, retained a large part of one of the instalments of 
inoney sent them by your orator, viz., about the sum of sixty thou- 
sund dollars, and in leu thereof conveyed to said Munson a building 
situated in the C1L\ of Kansas, on the south 30 feet of the east 90 feet of 
lot 179, block 18, Old Town, at a valuation of seventy-five thousand 
dollars,subject to an encumbrance of fifteen thousand dollars, whereas 
In truth and in fact said building, encumbered as aforesaid, was 
really worth less than forty-five thousand dollars. by reason of this 
unauthorized use of your orators funds and by Virtue ol the position 
of trust and confidence they held towards your orator said defend- 
ants made and secur d to themsel v¢ Sa large profit, VIZ., about the 
sum of fifteen thousand dollars. Your orator further says that all 
the acts of bad faith aforesaid whereby defendants retained said 
monies and profits were unknown to your orator until the month of 
August, 1885, and were purposely, carefully, and studiously con- 
cealed by defendants from your orator. When your orator ascer- 
tained the faets hereinbefore stated it demanded in Writithg Ol de- 
fendants that they account for and pay over to your orator ail the 
monies and profits thus covinously and fraudulently appropriated 
and retained by them, and defendants have hitherto refused and 
still refuse to render any account thereof whatever to your orator, 

In the ac ounts and statements heretofore rendered by defendants 
Concerning the transactions aforesaid no mention was made of any 
of the matters or things herein complained of, but the same were 
kept secret and hidden from your orator by defendants herein. 

Your orator is informed and believes that defendants claim 

as a credit in their account with your brator cerlain sums of 
1S money paid by them on account of said shares of stock sub- 

scribed by then ana certain amounts paid by them for cable- 
vrais and « X pense ol traveling and attorney's fees Incurred by tliem 
in behall of your orator lh connection with the purchase of said 
rancl. 

Whether defendants have otherwise profited by their said position 
if trust your orator does not know and cannot truly ascertain unless 
aun accounting be had of all the matters and things entrusted to the 
charge of defendants as aforesaid. 
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Defendants sometimes allege and pretend that they were the 
agents of said Munson in the sale of said ranch and cattle, and as 


such entitled to a commission from him. and that the sums herein- 
before mentioned were paid by said Munson, whereas your orator 


charges that the defen llits pre tende | toact 1) behalf of your orator, 
accepted the trust reposed in them bv vour orator and promised 


faithfully to execute the same, and thereby induced your orator to 
intrust the interests concerning the purchase aforesaid wholly in de- 
fendants’ hands; and therefore your orator says that defendants 


] . . | ’ , . . 
sustained sucha relation of trustand confidence to it and its Interests 
as to precln le them ry eons: 


’ 


‘renee Trom acting for and re celving CcOll- 
MIunson: and your orator says that the 
ana appropriated by defendants, whether 
etence of commissions irom said \lunson or otherwise, 
| or for Which defendants, iis they 
| knew, were bound fiitht uly to aceount to lt, and if it be true 
that defendants bargained with said Munson to reeeive from him 


pensation from the ssid 
ry ] » ’ 
Stns nmforesald received 
’ 


under the 1) 
Wel | 


~ 
—— 
_ 
~ 
“ 
— 
— 
= 
~ 
- 
— 
“ 
- 
— 
— 
. 
- 
— 
+ 


\\ 


or to retain from the purchase-money paid by your orator a Com- 
" 7 , . 
yrreach of defendants’ trust andéa fraud Upon 


Mission tiie Same Was aD 
| } t , . ] ; 
your orator and a mere device and sup erfuge resorted to by defend- 


‘ 


ants in order to conceal and cover up their fraud and covin above 


19) Your orator further says that all the actions, doings, and 

pretenses aforesaid are contrary toequity and good conscience 
and tend to the manifest wrong and injury of your orator in the 
Premises ln consideration whereof, and forasmuch is your orator 
ean only have adequ ile reliel in tiell Pretiises It this hon. Court, 


, ’ ’ > »* + Ses . : L.] a . > - 3 
where matters of this nature ar Properiy COPMIZAVIC and rellevable, 


Vour oracvor pray sthia bacecounting be orders , betw eh your orator 

] ’ , 7 ‘ , ‘i 7 ’ | . . ’ | . 
ana (if endants of ‘i mohties entrusted to their care in the mannel 
gloresaid, and that defendants be required to render a just and true 


account thereol a all respects and set forth what Sums were paid by 


sums retained or appropriated to their own use and that the value 
of the building iforesaid so sold tosaid Munson be ascertained with 
a view ol Cory) line a t na ibis LO ucecounNntl for the profits made in 
the use of complainants money, and that defendants be decreed 
to pay over to your orator all sums found justly due’ by reason of 


the premises, and that vour orator may have such further or other 


- 1 ‘ - : " + | '>% -_ 5° >) o*, 8) 7 . , ~ 
relict in the premises as the nature of the circumstances of this case 
. . te 39 ] Sins i " ah } 1] ; — = _ , 
may require and to this hon. court shall seem equitable and right, 


and that a writ of s Lipper be Traits LO your orator, dire cted to 
sald William N. liwing and James M. Coburn, commanding them 
on aday certa io be and appear in this hon. court, tllen and there 
to answer all and singular the premises, but not under oath, which 
Is hereby expressly Waived, and to stand, perform, and abide such 
further order, direction, and Cecree as may be made against them. 
GEO. W. McCRARY, 
ADAMS & FIELD, 
Solicitors for Plantiff. 


GEO. W. McCRARY, Of Counsel. 
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20) And thereupon a subpa 
suid defenaants and deliv 


na in chancery was Issued against 
‘red to the marshal, and the same 


was afterwards, to wit, on the 10th dav’ of October, A. D. 1885, re- 


turned into the clerk’s otlice duly 


‘served. Said subpeena in chan- 


cery and return thereon are in words and figures as follows, to wit: 


UxItrep STATES OF AMERICA, ! 


Western Division of the Western Distr 


» POR: 
fof Missouri, | 


The President of the United States of America to William NN. 


wing and James M. Coburn, Greeting 


You are hereby commanded t 


am) 


) Ly, ana appear at rales, Lo be held 


at the ollice of the clerk of the circuit court of the Lo nited States for 


the western division of the weste! 


1 distriet of Missourt.on the first 


Monday of November next, at the city of Kansas, then and there 


to unswer the bill of complaint ot 
tle Company, Limited, a corpo 
(rreat Dritain and lreland. filed au 


A. D. 1885. Hereof fail not. 
Witness the Honorable Morr! 


the Cedar Valley Land and Cat- 
‘ation of the United Kingdom of 
rainst you the 10th day of ( lectober, 


“OT It Waite. Clief Justice of the 


Supreme Court of the United States, the LOth day of October, 1855. 


Issued at oflice, In thi 


of Kansas. under the seal of 


[SEAL.| said court, the day and vear last aforesaid. 
Il. C. GEISBERG, 
Clerk of said Court. 
By WARREN WATSON, JD. C 
Mem.—The defendants to enter their appearance in this suit in 
the clerk’s office on or before the day at which this writ is returnable, 


li. C. GEISBERG, Clerk, 


by WARREN WATSON, D. C. 
21 UNirep STATES OF AMERICA, i. 
a 


. . > 4) iy” 
est it Divis ‘sii Ol if 


do bi reby certify that [ tN 


’ . " 
copy of the sume to each ot the 


and James M. Coburn, in Kansas ' 


in the western division of the w 


Marshal’s fees: 


And afterwards, to wit, on th 
the following entry appears of 1 


tern District of Missouri, | 


uted this writ by delivering a true 
within-named William N. Ewing 
Mo., Oct. 10, 1885; all done 
stern district of Mo. 

JOSEPH TH. MeGEE, 
:) Western District of Missouri, 
By D. PL WHITMAN, Deputy. 


? services at SZ.00, 84.00. 


aed lay ff November. A. D. ISS5, 
cord, to wit: 


CreparR VALLEY LAND AND CATTLE Co. ) 


. 
y) 
(fOstLiitie 


Wma. N. E 


This day come defendants, by 


WING ef al. j 


their solicitors. Messrs. Waters and 
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Chase and Karnes and Ess, and enter their appearance herein and 
file answer to complainant’s bill of complaint. 
Said appearance is in the words following, to wit: 


In the Cireuit Court of the United States in and for the Western 
Division of the Western District of Muissourt. 


Tne Cepar Vartey Laxnp ann Carrie Comvany, Limited, ) 


Plaintiff, 
DS. 
Wirttiam N. Ewing and James M. Copury, Defendants 


On this day come the above-named defendants, William N. 
wing ana Jam - \l. Coburn, and echter their appearance in the 
above-entitled cause ' 

KARNES anp ESs, 
Defendants’ Attorneys. 


In the Cireuit Court of the United States for the Western Division 
of the Western District of Missourt. 


ny Tne Ceparn Vattey LAND AND Carrie Company, Limited, ) 
Complainants, ! | 
heTSUS 


J. M. Copurn and W. N. Ewina, Defendants. —_. 
entry of Appearance hy 1) fi ndants. ‘ 
The defendants, J. M. Coburn and W. N. Ewing, hereby enter 


thre ir adppearanee 11) the above-entitled ACLION ana tothe bil of com- 
plaint filed herein by the complainant | 
Dated at rule day in November, 1SS5 
KARNES axnp ESS axnp WATERS anp CITASE., 


Solicitors for LD) fendauts. 
And afterwards, on the Sth day of December, A. D. 1SS5, the fol- 
lowing enury ap pe rs of re cord 11) said cause, to wit: 
Ci.oAR VALLEY LAND AND CATTLE Co. ) 


amainast 


War. N. Ewina ef al. 


This day come ce fendants, by then solicitors. \lessrs J.¢' Wate rs 


} ' 


and Karnes and Ess, and file answer herein and take leave to file 


eross-bill. 
‘ } . oF ] . i; oe ee : 
Suald answer Is th thre Words and Heures as Toliows. to wit: 
In the Cireuit Court of the United States for the Western Division 
of the Western District of the State of Missouri.’ . 


CepaAR VALLEY LAND AND CatrLe Company. Limited, Com-) 


{, 


, 
WitnramM N. Ewing and James M. Copunn, Defendants. 


a ; 
Ze) Answer of Defi ndants, 


The defendants, William N. Ewing and James M. Coburn, for 
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answer to the bill of complaint of the complainant say that they 
admit that the complainant is an alien corporation, created and or- 
ganized under the laws of Great Britain, and is a subject and citizen 
of suid kingdom. They admit that the defendants are now and were 
at all times alleged in said bill of complaint copartners, trading 
and doing business'as brokers and real-estate agents under the 
name of Coburn and Ewing, at Kansas City, in the State of Missouri, 
and that they are citizens of the State of Missouri. These defendants 
admit that Dunean Stewart, Lord ¢ recorge Campbell, George surnett, 
James Graham, Thomas Kingscote, and George D. Fisher are citi- 
zens of Great Britain, but are unadvised as to their relations each 
with the other in relation to the promotion or formation of any cor- 
poration whatever. The defendants, further answering, admit that 
the Cedar Valley Land and Cattle Company first became a corporation 
of the Kingdom of Great Britain on the 7th day ef January, 1885, 
These defendants further admit that a contract was entered into be- 
tween W. B. Munson and the defendant, W. N. Ewing, the terms of 
which contract are substantially as alleged in complainant’s bill of 
complaint, and under the cireumstances and by the direction and 
authority hereinafter stated: that the defendants further admit that 
the defendant Ewing made and executed a certain other contract 
n writing with said Munson, as alleged 1} complainant's bill of 
complaint, and under the circumstances and by the direction and 
authority hereinafter alleged. The defendants further admit that 
they received, on or about the 4th day of January, ISS5, the sum of 
S9O 7OLSO, or thereabouts, from complainant, and under the cir- 
cumstances hereinafter alleged; that the defendants afterward re- 


ceived the further sums of money alleged in complainants bill of 
complaint from complainant, and under the circumstances 
24 hereinafter alleged. 


Thi si ci fendants, further answe ring, Say that they deny, 
with thy ‘ xception of the foregoing Hd mMIssions, every other mat rial 
averment in the bill of complaint as the same ts therein charged and 
alleged. 

Thi sc defendants, further aliswerilg, say that the Cedar Valley 
Land and (‘attle Company first came into existence and was first 
Incorporated on the 7th day of January, ISSS: that it had no exist- 
ence or organization prior to that time, and that the said company, 
when organized, had for its principal and only objeet the purchase 
of cattle and land in the State of Texas, and operating thereon and 
thereat a cattle ranch. (These defendants further allege and charge 
the fact to be that the whole Purpose of its Incorporation and organ- 
ization was the transaction of a land and cattle business in the State 
of ‘Ts Xas, al d that the same Is not authorized or po rmiitted under 
the laws of the State of Texas and 1s illegal 

The defendants further Sai\ that defendants have been for a long 
py riod of time and prior to the time all pre d in the bill of ceoinplaint 
engage d as il firm in) the sale of cattle 1 inches Ol) commission for it 
livelihood and profit; that this has been and is their principal oecu- 
pation and pursuit; that long prior to any of the times alleged in 
the bill of complaint the defendants had upon their books and for 


' 
i 
i 
i 
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sale the cattle ranch mentioned in the bill of complaint to whoever 
miiglst purchase the Siiliie and fora consicde ration Lo be paid by said 


Munson; that these defendants have never at any time been pro- 


moters of said complainant's corporation nor have they at any time 
had any agrecment or understanding with Duncan Stewart, Lord 
George Campb ll, James Graham, Thomas kK ingseote, or (reorge 

lisher or any of them, but, on the contrary, allege the fact 
25) to be that George Burnett, a promoter and director of said 

complainant corporation, for himself and acting for himself 
alone and without disclosing to the defendants that he had any asso- 
ciates interested or to be interested with him, and without any 
ve on the part of the defendants that there was any person 
other than the said George Burnett embraced or ineluded in thi 
matter, and with full knowledge on lis part that the defendants 
were dealers In cattle ranches and fora compensation to be paid by 
the sales of such eattle renches, and with full knowledge that the 
defendants at the time had the aforesaid Munson ranch for sale and 
was to be paid by Munson a reasonable compensation for its sale, 
then directed and authorized the defendants to purchase seid ranch 
and upon the terms and conditions and price which was substan- 
tially noreed Lp and carried out, and that in all the contracts the 
defendants or either of them entered into or made relating to said 
cattle ranch or its purchase the same was done pursuant to the ex- 


; 


: ‘ 


press order, direction, and authority of George Burnett and without 
any reference to any privity with the complainant or any of the 
persons alleged to be promoters in said bill of complaint, the said 
Creore Ppurraie IL KnOWY, expecting, and agreehhy With. the defend- 
ants that their pay in the sale of said ranch should come from W. 
Db. Munson and not from them or ai vot them: that the defendants, 
In good faith and acting in direct accordance with the contract and 
agreement between them and the said Munson and- having ho 


knowledge QO] thie retatrons that ~ 1 Lreorge burnett had with any 
of thi Persons | amed in the bill or asa Piomoter or director of the 
corporation thereafter formed, purchased said ranch and entered 
into all of said contracts, and that the terms of said contracts, the 
form thereof, and every condition therein was in obedience to the 


direction of 


e said George Burnet, and with whom only these de- 
fendants had to do These dete dants di ny that they had any 
privity with any person as a promoter of said oounpladenial 
An or with the e Mp Lalaned ise If; that all their acts and deings 
in relation to the purchase of said ranch was in the best of 
faith and strictly pursuant to the orders and with the knowledge of 
the said George Burnett 
These defendants further state that the said George Burnett was 
amed in the articles of association of the complainant corporation 
one of its original directors, and continued to be and aeted as di- 
rector until the day of his death, which oeeurred some time about 
the month of March, 1SS5. ; 
These defendants, further answering, say that it was provided in 
and by the articles of incorporation of the complainant, in substance, 
that ho director of the COn pany should be required or compelled Lo 


. rw. -— ——/~ 
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pay or refund to the company any profits accruing to him by rea- 
son of any contract made by him or with any company or person 
or partnership with which he was interested or as party with the 
complainant, and that such article has at ail times been and now is 
unrepealed and in full foree. 

These defendants, further answering, say that bv virtue of the 
arrangement between Burnett and these defendants the said Burnett 
was to receive a portion of the compensation paid by Munson to 
them, and that the complainant is not entitled to ask for or receive 
from these defendants or from said burnett any portion of the com- 
pensation so received by them 

These defendants, further answering said bill, say that the com- 
plainant, since its organization, has at all times known and the per- 
sons alleged in said bill have at all times known that the services 
of said defendants in the examination of said ranch and the time 
they expended in relation to the same and in the sale of said ranch 
to whomsvever might buy would amount to a large sum of money, 
to which the defendants were justly entitled: and these defendants 

further aver the truth Lo be that lhe ither the persons alleged 
24 in said bill, other than said George Burnett, prior to the in- 

corporation Ol the complainant, nor thie said complainant,since 
its Incorporation, have ever expected or intended to pay to the said 
defendants or either of them tor such services, nor have thev at 
anv time tendered any sum whatever for the services rendered by 
defendants in the sale of said ranch; that the complainant, as the 
deft ndants have hereinbefore all cre d, first came into existence on 
the 7th day Ov] January, ISSS, and that after it became organized it 
then adopted thie agreement already made with Mlunson, and it 
knew and each one of its directors knew the exact price paid for 
everything, and had as full knowledge of the transaction and what 
was to be paid for the ranch as these defendants or the said Munson. 

These defendants further state that the said complainant has no 
rivhts which untedate MS EXIStEnc that thie matters com! lained of 
and the allege d frauds att mpted LO be « harged in sald bill and as 
appears by said bill were, if committed at ail, committed prior to 
the existence of the complainant. 

These le fendants further state that thr V purchase d sald ranel for 
S100,000 less than its actual intrinsic or market value 

‘| hye St di te ndunts furthy rstate that it} I ursuanceol thie iragre emeint 
and contract with said Burnett, they received from said Munson a 
moderate and reasonable compensation tor their services rendered, 
and no more: that they were ¢ title d to be paid for their s rvices, 
and, knowing that said Burnett had such knowledge and expected 
the detendants so 10 do, received thie SUThit and how have the same, 
and hold the said Burnett’s portion for the benefits of the ones prop- 
erly entitled thereto. 

These defendants further state that, regardless from whom the said 
compensation was to be received, whether from Munson or the 

persons alleged in said bill, they were entitled Lo be paid 
29 for their services, and had the complainant or the persons 
alleged in said bill given these defendants to understand or 


*> ’ 
qx oe 
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be inferred that they or any of them were to pay the same the acts 
of the defendants would have been exactly the same. 

The defendants further state that a reasonable comperisation for 
their services in the sale of said ranch was the sum of $50,000. 

These defendants further state that afterwards—after’ the com- 
plainant had been organized—it desired these defendants to sub- 
scribe to its capital stock, and these defendants, upon the one and 
only condition that the defendant, W. N. Ewing, should. be made 
the manager of said complainant for the period of five yeers there- 
after, agreed with complainant to subscribe and did subscribe for \ 
S100,000 of its capital stoek, and that pursuant to said contract be- 
tween them the complainant appointed the said W.N. Ewing man- 
ager of its affairs and concerns for the period of five vears, and that 
the same was all the agreement and all the connection of privacy 
ever had between the complainant and the defendants. 

These defendants, further answering said bill of comp aint, now 
and here expressly deny every other ‘alle ‘gation contained in said 
bill, and now, having answered said _ bill fully and comple tely, they 
pray to be hence dismissed with their costs. 

KARNES anp Ess, 
WATERS anp CHASE, 
Nolicitors for Detendants. 


The order of court granting leave to file cross-bill 1s in words and 
figure sas fo llows. to me 


In the Cireuit Court of the United States for the Western Division 
of the Western District of the State of Missourt. 


29) The Cepar VALLey LAND AND CarrLe Company, Limited, ) 
Complainant, ' | 

Vs. 

Wittiam N, WING and JAMEs M. Copurn, Defendants. j 


Defendants have leave to file cross-bill in above suit, and service 
is ord snr to be made on Ion. Geo. W. McCrary, complaindnt’s so- 
licitor, — to be found within the jurisdiction of this court. + 

A. KREKEL, Judge. 

And afterwards, at the October term of said court, and on the 3lst 
day of December, A. J. 1885, the following entry appears of record, 
to wit: | 2 

Ceparn VALLEY Lanp anp Carrie Company, Limited, ) 


against “ 
Wa. N. Ewina ef al. ; j 
The following order was this di ay signed and filed and ordered to 


be recorded, to wit: 


CEDAR VALLEY LAND AND Catrie Company, Limited, i 
is, im” 
CopuRN and EwInNa. ' 


Now comes complainant and files exceptions to the answer of de- 
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fendants for impertinence; and on application of complainant it is 
ordered that the exceptions so filed be referred to John K. Cravens, 
master in chancery, with Instructions to examine the same in con- 
nection with the answer of defendant and report his finding thereon 
on or vefore the 20th day of January, 15886. 
It is further ordered, upon good cause shown, that the time 
of) for filing exceptions for insufficiency to the answer in said 
cause be extended until the rule day in February, 1886, and 
that on or before that day said complainant may, at /is option, file 
| exceptions to said answer or reply thereto. 


A. KREKEL, Judge. 


In the (‘ireult Court of the United States for the Western Division 
of the Western District of Missourt. 


Limited, Com rlainant, . . 
In Equity. 


i “ 


Tue Cepar Vattey LAND AND CATTLI COMPANY, | 
f 


W. N. Ewrixne and James M. Corvury, Defendants. | 


Lerceptions Laken hy said Complamant lo thee Impertinent Answer of 
said Lh fy ndants. 


Now comes said complainant and excepts to the answer of said 
defendants for impertineney in the following particulars : 

Ist. The allegation and charge therein that the whole purpose of 
complainants incorporation was the transaction of land and cattle 
business in the State of Texas, and that the same is not authorized 
or permitted under the laws of the State of Texas and ts illegal. 

2nd. The allegation and charge therein that long prior to any of 
the times alleged In the bill of complaint defendants had upon their 
books and for sale the eattle ranch mentioned in the bill of comm- 
plaint to whoever might purchase the same and for a consideration 
to be paid by said Munson. 

ord. The allegation and charge therein that George Burnett, a 
promoter and director of said complainant corporation, and acting 

for himselfalone, and without disclosing to the defendants that 

| he had any associates interested or to be interested with him, 

and without any knowledge on the part of defendants that 

there was any person other than the said (reorge Burnett interested 

: in the matter, and with full knowledge on his part that the defend- 
aunts were dealing in cattle ranches and for a compensation to be 

paid by the sale of such cattle ranches, and with full knowledge 

that the defendants bad the said Munson ranch for sale and was to 

be paid by Munson a reasonable compensation for its sale, then di- 

rected and authorized defendants to purchase said ranch and upon 

the terms and conditions of price which was substantially agreed 

Lb pron and carried Oui, and that in all the contracts the defendants 

or cither of them entered into or made relating to said cattle raneh 

or its purchase the same was done pursuant to the express order, «dl- 

rection, and authority of George Barnett and without any reference 
to any privity with the complainant or any of the persons alleged 


. 
a 
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to be promoters in said bill of complaint, the said George: Burnett 
knowing, expecting, and agreeing with defendants that their. spay In 
the sale of said ranch should come from W. B. Munson nnd not 
from them or any of them; that defendants, in good faith, and acting 
in strict accordance with the contract and agreement between them 
and the said Munson, and having no knowledge of the relations 
that said George Burnett had with any of the persons named in the 
bill orasa promoter or director of the corporation thereafter formed, 
Pure lease at Sill d rahe ‘hy and ent tered init to all of said contrac tsJand that 
the terms of said contract, the form thir reof, and eve rv condition 
therein was in obedience to the direction of said George Bugnett and 
with whom only the defendants had to do. : 

Ith. The allegation and charge therein that the aets anil doings 
of defendant in relation to the purchase of said ranch was strictly 
pursuanil to the orders and with the knowledge ol said George Bur- 

Neu. ’ 
oo oth. The allegation and charge therein that said George 
Burnett was named in the articles of association of the com- 
plainant COrporation one of its original directors cLb ie d continued LO 
be and acted us direetor until the a: \V of his de ath, which occurred 
some time about the month of Mare hy. ISS». 

Oth The allegation anid charge therein that if was canals in 
and by the articles of Incorporation of the complainant, in substance, 
that no director of the company should be required or conipelled to 
pay or refund tothe company any profits accruing to him by reason 
of any contract made by him or with any company or person or 
partnership with which he was interested or as party with, the com- 
plainant, and last such articl has ut all times been ana how 1s 
unrepealed and in full fore 

th. The allewation ana eh) iree therein that by virtue oft an ar- 
rangement between Burnett and these defendants said Burnett was 
LO receive a portion of the cor npchisation pata by MI unson to them, 
and that complainant is not entitled to ask for or receive from these 
defendants or from said Burnett any portion of the compewsation so 
received by them. 


Sth. The allegation and charge therein thatthe compla ini ant sinee 
Its organization has at all times known of the services of s: id de fend- 
ants in the examination of said ranch and the time they . expel led 
In relation to the same and in the sale of said ranch to wlomsoever 
might buy would amount to a large sum of money, and to which 
the defendants were justly entitled. 7 

tl) The allegation ana charg 


? 

‘ 

? 1} 4 1 } 
Mi otner thant said 


ierein that neither thte persons 
George Burnett prior to the in- 
orporation of said complainant — since its incorporation have ever 
expected or intended to pay the said defendants or either of them 
for such services 
35 loth. The allegation and charge therein that the said com- 
plainant has no rights which antedate its existence; that 
the matters complained of and the alleged frauds attempted to be 
charged in said bill and as appears by said bill were, if committed 
t all, committed prior to the existence of the complainant 


t 
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lith. The allegation and charge therein that defendants pur- 
chased said ranch for one hundred thousand dollars less than its 
actual intrinsic or market value. 

12th. The allegation and charge therein that in pursuance of 
their agreement and contract with said Burnett defendants received 
a moderate and reasonable compensation for their services rendered 
and no more; that they were entitled to be paid for their services, 
and, knowing that said Burnett had such knowledge and expected 
defendants so to do, received the same and now have the same and 
hold the said Burnett's portion for the benefit of the Ones properly 
entitled thereto. 

sth. The allegation and charge therein that, regardless from 
whom the said compensation was to be reeeived—whether from 
Munson or the persons alleged Wn) said bill —< lett ndants were entitled 
to be pata for their services, and had the complainant or the Persons 
alleged in said bill given these defendants to understand or be in- 
ferred that they or any of them were to pay the same thie ucts of 
the defendants would have been exactly the same. 

l4th. The all gation and charg therein that a reasonable com- 
pensation for defendants’ services In the sale of said ranch was the 
sum of |] fty thousand dollars. 

loth. The allegation and charge therein that after the complain- 
ant had bee 1) organized it iT sired hes i fendants Lo subscribe LO 
its capital stock, and these ce fendants, Upon the one and only 
od condition that the defendant, W.N. Ewing, should be made 

the manager o said COMM pain int for the period of tive years 

thereafter, agreed with complainant to subseribe and did subseribe 
for SLOOWOO00 of its capital stuck, and that, pursuant to suid econ- 
tract between them, the com] lainant Lpprornt d the said WLN. Kwing 


| 


manager of its affairs and concerns for the period of five vears, and 
that the same was all the agreeie nt and cull the connection or pri- 
vacy ever had between the complainant and the defendants 

In atl of Which partic un! irs commpiaihnanst excepts LO the answer of 
ce tendants as evasive, LEN) po riinent, rreievant, lnmatertal, and Cou- 
stituting no defense to the bill of eo np unt, and prays that such 
irrelevant and impertinent matters be expunged, and that complain- 
ant be awarded costs in this behalf 

GEO. W. McCRARY, 

ADAMS anp FIELD, 

Solicitors for f omplainant. 

And afterwards, in vacation of said court, and on the 21st dav of 

January, A. D. 1586, the following entry appears of record, to wit: 


— 


; 
i} 7 y,) j 


Crepan Vartey LAND AND CATELE COMPANY } 


Wittramw M. Ewine ef al. } 


This dav comes John K. Cravens, spectal master, and files report 
On the exceptions of complainant lo the answer ofl defendants lor 
Impertinence. 

Said report is in the words and figures following: 
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In the Cireuit Court of the United States, Western District of Mis- 
souri. Western Division. 


Tue Cepar Vattey LAND AND CATTLE | 
COMPANY, Limited, Complainant, ie 
US. No. 1045. In Equity. 
30 W.N. Ewrxc and James M. Copurn, | 
Defendants. j 


To the honorable the ju Ives of said court: 

The undersigned, master in chancery, to whom was referred the 
matter of exceptions to the answer of the defendants, under order 
dated December 3SIst, 15585, certified COpPYV hereto attached, respect- 
fully reports that on the 14th day of January, 1586, the complain- 
ant, by Wash. Adams, Esq., of its solicitors, and the defendants, by 
Joseph G. Waters, Esqr., of its solicitors, app ared before me, at my 
oflice, In Kansas ¢ ALy, and the matter of exes plions embraced in 
said order of reference was taken up, argued by said solicitors, and 
submitted. | 

The bill charges that about December Ist, 1SS4, George? burnett 
and other named parties proposed to organize a corporation for pur 
poses specified . that about Dee 2? nd, ISS ha part of the persons 
named, including Burnett, anticipating the corporate organization 
and assuming to act as its directors, requested and direeted defend- 
ants to purchase for the corporation a rtaim specitied properti Sat 
the very lowest terms at which the same could be purchased ; that 
the defendants accepted the trust; that on December Slst, 1554, de- 
fendants purchased the property contemplated, and Ol Sime day 
executed declaration of trust in favor of the corporation by name 
that on the 7th January, 1SS5, the promoters named became a body 
Corporate | that the promot I's and the Corporation transnofitted LO 
the defendants large sutns of Money Lo complete Live purchase ; tha’ 
defendants have committed breaches of trust in respect to the pur- 
chase, the money transmitted, and misappropriated to their‘own use 

considerable portions therof; prays an accounting. . 
ot The answer pleads ignorance of the defendants as to rela 

tions of the parties named in the bill, each with the other,in 
relation to the promotion or formation OL any COrporatlon What VOR « 
that they were al the [lies stated lth tile bill COMMISSION DOPOKRCTS 
selling properties like those deseribed in the bill for a livelilod, and 
that at that time defendants had the property described in‘the bill 
on their books for sale: that defendants have never at any time been 
promoters of the complainant COrPporacion, hor have hey atany dime 


had any agreement or understanding with any of the parties named 
other than George Burnett, but that Barnett, acting for -bimselt 


’ 


alone, and without disclosing to the defendants that he had.any as- 
soclaites Interested or to be interested with lim, ane Without any 
knowledge on the par of the defendants that there was any other 
person other than George Burnett cmbraced or included in the mat- 
Ler, pursuant to the eCXpress order, direction, and authority of said 
burnett, with the full knowledge of Burnett, entered into the con- 


ee ee 
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tract set forth in the bill, and that the terms and form thereof and 
every condition therein was in obedience to the direction of said 
Burnett, with whorm only defendants had to do, and that Burnett 
agreed with defendants that their pay in the matter of sale of the 
property desert bed should come from the seller and not from the 
complainant, promoters, Or any of them : that all the acts and do- 
ings of defendants in relation to the purchase of the property was 
pursuant to the orders and with the knowledge of Burnett. 

The fore cong statement of the substance of the bill and answer 
do Ss not cover all the facts Set forth Ith either, but Is sutlicient to dis- 
close the line upon which I have divided the exceptions taken to 
the answer. 

The exceptions substantially cover all of the answer after 

Od the general denial on page two, and the contention of the 
complainant appears to be that the answer of the defendant 
must be confined strictly to a denial of such matters as they contro- 
vert and to such allegations as CACUSC them fr Tn) the results which 
flow from the facts in the bill not controverted. IT apprehend this 
rule is too narrow; it would force the defendants toa simple denial 
or to get Into a bed prepared for them. <A court of equity asks for 
a full pres hntation oj all the facts in asuit as each party understands 
thi mn, so tar as the facts Cut by any possibility have pr fiue nce in the 
formation of the decree If matter In an answer relates to the sub- 


: 
; 


ject of the controversy the court will not look toits materiality, for 


though not mate rial as it may appear irom the statements of the 
bill it Thai become so by the evidence Nothing can be considered 
impertinent which may have any influence upon the result. ‘Po 
Inuke matter Impertinent the party complaining or excepting must 
show that 1t never can have Any relation to the subject of the suit. 
Where the conduct of a party is complained of in a bill it is not im- 
pertinent to state In his answe r the reasons for his conduct. It Is 
not Impertinent to plead what it Is pertinent to prove 
Apply ne the rule above laid down to the exceptions It) question, 
| sustain the first, sixth, seventh, tenth, and eleventh and overrule 
all other exec plions taken to the answer 
To which rulings the coniplain-t notified me that it excepts in 
=o lar as thre exceptions ure overruled, ana the defi ndants notified 
me that excepts in so far as the exceptions are sustained ; but 
neither party has filed any written exception to my rulings. 
The portions of the answer to which exceptions are sustained | 
have marked in parentheses. I respeetfully ask for my serv- 
os ices in this matter an allowance of fifty dollars 
All of which is most respectfully submitted. 
JOHN kK. CRAVENS, 
Mast ym Chance ri. 


January 20th, 1SS6, 


bitty dollars alld. 
A. KREKEL, Judge. 


chee 
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And on the 25th day of January the following entry appears of 
record : 


CEDAR VALLEY LAND AND CATTLE Co. ) 
aqamst ~~ ae 


WittiaAM N. Ewina ef al. } 


This day come complainants, by their solicitors, and -file excep- 
tions to the answer of defendants for insufficiency. 
Said exceptions are as follows: 


‘ 


In the ['nited States Cireuit Court for the Western Divtsion of the 
Western District of Missouri. 


THe Cepar Vattey LAND AND CatTrLe CoMPANY, ) 
Limited, Complainant, | 

rs. | bo Equity. 
W. N. Ewing and James N. Copurn, Defendants. | 


. 


’ ° 7 ’ ; ° a > | ° . . 
heceptious Z| (omplaiant fi) Det ndants Answer jor lnsuthciency. 


Now ComMmeCcs complainant and excepts to the answer of defendants 
for the reason that the same is Insuthicient, in that it does not answer 
the bill of complainant in the following particulars, to wit: 


The allegation ana chara 11) said bill LO the. eflect that 

ou defendant wing had written certain letters LO treorge Bur- 
nett and Dunean Stewart previous to the Incorporation of 
complainant that defendants were willing, in connection ‘with others, 
to subseribe to the capital stock of a corporation, the complainant, 
then about to be formed. : 


Lf. 


The allegation and charg in) said bit! that Ol} the 29nd day of 
1 ct mber. ISS l. siid Dunean ste wart, ¢ reorge Burnett, Lord George 
Campbell, and G. D. Fisher, in the city ol London, stvling them- 
selves as this complainant’s directors and acting as thjs complain- 
ant’s promoters, by cablegram, believing that defendatits were will- 
ing to undertake and assume the trust for complainant, directed 
and requested them, the said defendants, to buy said ‘raneh, land, 
and eattle from said Munson at the very lowest terms for com- 
plainant. : 


Il. 


The allegation in said bill that defendants accepted tite trust 
mentioned in the preceding exception. 
iV. ¥ 
The charge in complainant's bil that on the 5lst day of Decem- 
ber, 1884, said defendants, in the name of W. N. Ewing, in pursu- 
anee of said trust, concluded negotiations with said Munson for said 
ranch and purchased the same from him for complainant. 
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Vv. 

The charge in complainant’s bill that said contract of sale and 
purchase from Munson, though made in the name of said Ewing, 
was in reality made for and in behalf of complainant, then in con- 
le mpilation of corporate existence, and that the same was so under- 
stood and intended by defendants and all persons conc rned and 
interested, and that the same should be adopted by complainant 
when Incorporated and enure to its benefit. 


40 Ved. 


‘The charge 1) said bill that det ndant: rece ved the thre ditlere nt 
installments from the promoters of complainant and complainant, 
upon the trust aforesaid, in behalf of complainant, to wit, as agents 
or trustees of compianant, to pay the same to said Munson for com- 
piainant. 


The allegation and charge in said bill that said Ewing, after said 
written contract was signed by said 4 unites: and delivered to defend- 
7 


ants, as in duty bound, declared in behalf of complainant the written 
declaration of trust copled in said bill and dated December 3lst, 1854. 


The alleg nd charge in said bill that defendants well knew 
that the first installment of monev, to wit, the sum of 899,791.80, 
to pay Munson on account of said purchase, had been 


— 
_— 
- 
- 
— 
— 


sep! them 
raised for complainant for thre purpose ore said. and that the same 
was received by defendants in trust and to be paid out by them for 


complainant. 


The charge in said bill that prior to the 7th day of January, 1885, 
and at tl 
lirst installs Ment of WOtlle y to L) pra a: aa. mplainant to said \MIun- 


the time of receiving from the promoters of complainant the 


son, that defendants then treated complainant as a corporation 
and acted toward it as such and acknowledged its corporate exist- 
enee. and that said sum of monev was held in trust for it and said 
contract was made for its benefit 
X. 
The allegation and charge in said bill that complainant was, until 
the month of August, LSS5. lynorant of the allea d tact that defi na- 
ants his ad ap }) ropri: ited ith prea ‘of thie money sent them 
4] to he paid to SAl id Mi So}. 
\ 1 
The allegation and charge in said bill that complainant had fully 
complied with and earried out the contract with Munson set forth 
in said bill and had paid the amount tha re in agreed LO be paid Lo 
him for said ranch, cattle, Ke. 
A eee } $5 $) 
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XII. 


The allegation and charge in said bill that complainant, relying 
upon defendants, until the month of August, 1885, believed and sup- 
posed that the whole amount of money sent by it and its promoters 
for it had been properly disbursed and paid to Munison. 


NII. 


The allegation and charge in said bill that defendants instead of 
acting in the interests of complainant, as they weré in duty bound 
to do, and purchasing said ranch and cattle and land for the lowest 
price, as directed in behalfof complainant and for their own advan- 
tage, they in the contract of purchase agreed to pay tosaid Munson for 
7 per cent. of the bulls sold to complainant about $18,000.00 more 


7 


than said Munson was willing to sell them at. 
XLV. 

The allegation and charge in said bill that at the time of making 
said contract with Munson defendants, in order to: gain an advan- 
tage at the expense of complainant, secretly agreed with said Munson 
to take a commission on the sale of said property Ol} the pretense of 
representing the interests of said Munson. : 


, e's : 
The allegation and charge in said bill that defendants, upon the 
payment of the first installment of $100,000.00 :to said Munson, 


appropriated to their own use a large pertion thereof, to 
I wit, the sum of about $10,000.00, 
AVI. 

The allegation and charge in said bill that from the moneys sent 
by complainants for the payment of the second iristallment to said 
Munson said defendanis retained for their own use the sum of 
S15.000.00. 

ANVIL. 

The allegation and charge in said bill that from, the third install- 
ment, consisting of Mmonevs sent by complainant ‘as aforesaid and 
entrusted by it to defendants to pay said Munson, said defendants 
appropriated a large portion, to wit, about $15,000.00. 

XVIII. 

The allegation and charge in said bill that while defendants were 
pretending to represent complainant in the transactions with said 
Munson they, in order to gain an advantage to themselves thereby 
and make a profit, retained a large part of one of the installments 
of money by complainant, viz., about the sui of $60,000.00, and in 
lieu thereof conveys d — the said Munson a building situated in the 
city of Kansas,on the south 50 feet of the east 90° feet of lot 179, 
block 18, Old Town, at a valuation of $75,000.00, subject to an in- 


J 
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cumbrance of $15,000.00, whereas in truth and fact said building, 
encumbered as aforesaid, was really worth less than $45,000.00. 


AIA. 

The allegation and charge In said bill that all of the acts of bad 
fuith aforesaid, whereby said defendants retained said moneys and 
profits, were unknown to complainant until the month of August, 
ISS5, and were purposely, carefully, and studiously concealed by 
defendants. 

AX. 


The allegation and charge in said bill that when complainant 
ascertained the facts hereinbefore stated it demanded in writing of 
defendants that thev account for and pay over Lo complainant all 
the moneys and profits thus covinously and fraudulently appropri- 


— 


ated and retained UV them. 


XX 


allegation and charge in said bill that in the accounts and 
ments theretofore rendered by defendants concerning 


ia 


i 

taal 

he transactions aforesaid no mention was made of any ol 
he matters or things therein complained of, but the same 


were ki pt secret al } hidden by defendants from complainant, 


XXII 


Lhe alle (ALION and charge Iti Sal bill thi il di fendants did not act 


for said Munson nor as lis agent in the matters aforesaid or trans- 


actions mentioned in said bill 


NAIL. 


— 1} 1 bill ¢] T racely Vv 
Phe allegation and charge in sald bill that the sums reeeived by 
we issiont from said Munson were 


defi naathits un ler prelelise of comm! 
it 
defendants well knew. and 


in reality the moneys of complainant, as 
that the pretense Of commission trom \Miunson was a mere device 


| j ; ] ; . , 
ana subtleriluge, resorted LO bp Gelendants nm orde! LO concede and 


cover up their fraud and covin above set forth in said bill 


1] ! } oa Se } _ ‘ reid , 
[n all whieh particulars COMPA sree excepts to the answer ol said 
’ j , ’ rey ’ . . " ‘5 ' ’ etc ‘ } i 
le endants us evasive, enh py riect, and mnsuther ntatd not to the best 
} 3 , a* . , ‘ } " ' 
knowledve. remembrance, lnformation., and bvbellel ol sald defend- 


ahts as to th particulars above set forth: wWwhereiore Compilalnant 
) 7 3 * ) 
prays that the said defendants may be « Th lled to put in full and 


<utlicient answer thereto. 


GhO. W. McCRARY, 
ADAMS anp FIELD, 


Solicitors for Complainant, 
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And afterwards, to wit, on the Ist day of February, A. D. 1886, 
the following entry appears of record in said cause: 
¢ 


Crepar VALLEY LAND AND CATTLE {Co. ) 
against 


James M. Copurn et al. ‘ j 


‘2 Qn motion of complainant it Is ordered that the excep- 

tiens to defendants’ answer for insufficiency*be set for hearing 
on the rule day in March next, in accordance with equity rule 63. 
Said motion is in the words and figures is follows, to wit: 


In the United States Cireuit Court for the Western Division of the 
Western District of Missouri. 


Tuer Cepar VALLEY LAND AND CATTLE Co., Limited, ) 
is, : > 
Copurn and EWwIna. : j 
Now comes the complainant in the above cause ‘and asks that the 
exceptions for Insufhecieney ot defendants’ answer heretofore filed be 
set down for a hearing on the next rule day of this court before a 
judge thereof, and that an order be made on this day to that effect. 
ADAMS ant FIELD 


‘ oe Us e 
Solicitors for Complainant. 


And afterwards, to wit, in vacation of said court and on the 19th 
day of June, A. D. 1856, the following entry appears of record, to 
wit: 


In the Cireuit Court of the United States within and for the Western 
District of Missouri, Western Division. 


Crepar Vatntey LAND AND CATTLE Co., Limited, ) 
-1043. Bill. 
WinntaAmM N. Ewina et al. j 


J. M. Copurn et al. ) 
U > 1069. Bill. 
Crepar Vanttey LANp AND Carrie Co., Limited. } 


Crepar Vantey LAND AND Carrie Co., Limited, : 
v, > L070. Cross-Bill. 
J. M. Cornurw et al. ) 


45 CoBURN AND EWwIna ‘ 
, *} 1072. Cross-Bill. 
Cepar Vattey Lanp anp Carrie Co., Limited. J ° 


Now comes The Cedar Valley Land and Cattle Company, Limited, 
a party to all the above-mentioned suits, and pétitions the court to 
enter an order or decree in each of said casea showing that the 
matters in controversy therein have all been settled and compro- 
mised by the parties and are decreed and adjadged to be finally 
settled, and ordering that all the said cases be dismissed, the plain- 


sf) 
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tiffin each to pay costs therein, and that the sureties on the in- 
junction bond given by this petitioner be discharged. 

And in support of this application the petitioner files herewith 
true copies of the written correspondence between the parties, em- 
bodying their agreement of compromise, and on the hearlug of this 
petition will produce the originals thereof; also affidavit of George 
Dixon Fisher. 

THE CEDAR VALLEY LAND AND 
CATTLE CO., 
By GEO. W. McCRARY anpb 
ADAMS anv FIELD, Solicitors. 


Said copies of correspondences are as follows, tO WIT: 

Received Novem be r 12. ISSO 

Karnes and Waters will recommend any one of the following 
compromises : 

1. ©. & E. to be paid back the money for their stock, say 
S50 000 

U. & le to pay back the sum of S10,000 

Ewing to resign the management 

The company to enter its appearance Ih a sult to by brought by 
C. & EK. to determine the value of their serviees and commission In 

purchase OL property, leaving out all transactions between 

Lb C. & B. and W. B. M. 

2. This company to allow ¢ & Ie, 25,000 as their commissions 
for the purchase of the ranch, C. & E. to pay balance of $40,000, com- 
pany to pay back amount of stock, each party to pay costs made by 
themselves 


, ? 


o. Arbitrate V thre e persons, one select by each. they to choose 
a third, what their services shall be, and the company then to pay 
the amount set, C. & KE. to pay $410,000 & company to pay amount of 


stock. 
, 


. 7+ . } = 
either prop sition to ve ThHnaAlILV as to all the matters embraced 


1 the bill filed by the COMpany vs UL. & 2 
RR SPITS to the Proposition of Wat rid harne : Attorneys tor Coburn 


Adams and Fiela and Geo. W. McCrary will recommend to their 
eli nt. the (" dar Valle V Land ahi 6 ittle Company, a = ttlement with 
Coburn and Ewing as follows: 


? 


, ee ly. to pav back to the company the sum of S10.000 
*> ® . ‘ — . " all , 
). swing to’ surrende! mahagemen 
rer ‘ ] j . & } 2 ° ; F i] ‘ 
1. ‘This settlement to be a full and titial adjustment of all the con- 
| ‘ | * ° j | " . e+ . 
troversies between the parties and of all claims of either party against 
the other 
». No delay of legal proceedings in consequence of these negotia- 
Lions, unless by ah agreeiment tiie Controversies al » ended 
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This proposition involves the surrender of tlhe company’s claim 
for the profit on the sale of Delaware-street :property, to which 
we think it entitled, and which will, we suppose, amount. to 
about the sum of $15,000, as well as other claims set forth in its 

bill. , 
17 And it involves also the allowance for the stock of C. & E. 
of about $10,000 more than its present value. : 

These are therefore the most favorable terms we can recommend, 
and under no circumstances can we advise the payment of commis- 
sions to ©. & KE. or any waiver of the compary’s right to defend 
against any claim that they may make on this acccount. 

IX ANSAS CITY, Mo., Dee. 28, 1885. 
Judge Geo. W. McCrary, att’y-at-law. 

My Dear Str: In the matter of controversy between the Cedar 
Valley Land and Cattle Company and Mess. Coburn and Ewing 
it must have been observed that I have not seemed quite in accord 
with those associated with me. I have always felt inclined to some 
amicable adjustment, and regretted when I was directed to term1- 
nate rather summarily the negotiations to thateend undertaken a 
few weeks ago. I have now taken the liberty of addressing you this 
note entirely upon my own responsibility, and fam induced to do 
so by a statement nade to me by Mr. Gage, a matual friend of both 
parties, to the effeet that he understood Mr. Fisher that the terms 
proposed by you in our former negotiation were still open for accept- 
ance. If such be the ease I say frankly to you, that in my judg- 
ment the terms then proposed contain substantially the correet basis 
of settlement, and I would like again to move fn the direction of 
ending all this interminable litigation. Ido not wish to trespass on 
your valuable Lime, and henee I have not ealled to present these 
views in person, but if this letter receives a favorable response I will 
see my clients and at some time when agreeable. to you will call at 
your oflice to canvass the matter more in detail. If it is thought 

best by you not to negotiate further | would be glad that no 
iS mention be made of this letter. 


With high regard, very truly, J.V.C. KARNES 


KANSAS Crry, Mo., December 28, 1885. 


J. V.C. Karnes, Esq., Kansas City. 

My Dear Str: Yours of this date received. Mr. Fisher is out 
of town and will not return until the last of the week. I think, 
however, he is still disposed to settle, and if you can briag your 
clients to agree to the terms proposed by us let me know, and as 
soon as he returns [ will see him and advise vou. | 

Yours truly, GEO. W. McCRARY. 

PP. S.—I will not mention the matter to any one until I hear from 

you further. 


d 
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KANSAS City, Mo., Dec. 28, 1885. 
Judge Geo. MeCrary, city. 

My Dear Str: Upon the receipt of your communication of to-day 
| at once sought an interview with my clients. Maj. Ewing is out 
of the city, 2nd I only saw Mr. Coburn, who thinks Maj. Ewing 
will agree to any arrangement that he may make. Ile has much 
to sav of the company’s injustice to them in seeking to appropri- 
ate without compensation the result of their labor and skill in the 

purchase of this property. He contends that Munson was 
i!) tuken at a time when for several reasons he was very anxious 

to sell, and that they drove an unusually good bargain with 
him. Of course, | have sought to impress upon him that the case 
niust be tried squarely upon the law. I have brought myself to be- 
lieve that there is not much probability of your recovering on ac- 
count of the house and the bulls, but as to the commission of 
$40,000 I have frankly said that I believed the chances were against 
my clients. This amount represents the whole sum your company 
has lost, while it has received the benefit of valuable services at no 
expense whatever. Any settlement made must involve an entire 
withdrawal of the interests of Coburn and Ewing. ‘They insist that 
their stock is worth a premium, while, on the other hand, Mr. Fisher 
claims that it las dey preciate d lam aware that you have the im- 
pression that Burne r was not connected with this sale, but in this 
it is more than probable that vou are in error, and Coburn and Ewing 
have in their possession the proportional part realized coming to Bur- 
amounting to S16,S00 All these phases of the case | have 
cone over carefully with Mr. Coburn, and he has become willing to 
settle In a Way approximately as follows: 

Phat the stock of Coburn and Ewing be taken at $50,000. 

2.) That Coburn and Ewing pay back to the company the $40,000 
received from Munson 

3.) That the company, with American securities, indemnify C. & 
ky. agaist ani claim of the repre sentatives of Durnet, as to the 
S16H.S00) 

L.) That all suits be dismissed, each party paving his own costs, 
all ( laims lO} damage . OF COT?) e@nsation bye waived, and full rec pls 
passed 

(.>.) That thie salary of kwing up to the Lime of lis discharge be 
pret! | to nim, amounting LO about one month's pay, and that there 
be paid a few small items of expenses, amounting In all toa very small 

suin. As I understand, this is substantially your proposition 
a tous. Inaconversation with you I think you stated that you 
would favor the indemnity for the $16,800. I believe there isa 
controversy between Mr. Ewing and Mr. Fisher as to whether the 


company owes Ewing about a month’s balance on salary. This, 
how ver, of COUPSe, Call be sf ttle d by 1 he books lf | have hot made 
my proposition clear I will be glad to state it more fully, and upon 
Mr. Fisher's return I much hope a satisfactory adjustment can be 
nade 


Yours truly, KARNES. 


, 
BRR ares ~ 2 
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KANSAS City, Mo., January 5, 1886. 


Col. J. V. C. Karnes, Kansas City. 7 

My Dear Str: We were advised by the counsel of the Cedar 
Valley Land and Cattle Company in London that the company has 
no right either to purchase or provide for the eancellation of the 
stock now held by Coburn and Ewing. In viewof this advice Mr. 
isher does not feel at liberty to conclude the settlement upon the 
basis of taking back the stock. If we could agree upon any settle- 
ment which would leave the stock in the handsof Coburn and Ewing 
or which would not require the company to take it Mr. Fisher 
would feel at liberty to act in the matter; but, as I assume that 
this cannot be accomplished, [ have advised Mr. Fisher, who 
leaves for London in a few days, to lay the, whole matter be- 
fore the board and give us instructions which will, [ hope, enable 
us to agree with you upon some disposition of the stock and upon 
a final satisfactory adjustment of the matters between the parties. 


Yours truly, GEO. WW. McCRARY. 


5] KANSAS Crry, Mo., January 8, 1886. 
Judge Geo. W. McCrary, att’y-at-law. 


Dear Str: Your note of the 5th inst. was duly received, stating 
that no further action could be taken in the matter of settling the 
dispute between the C. V. L. & C. Co. and Mess. Coburn & Ewing 
until M-. Fisher had additional instructions from his company. — | 
have delaved answering until I could confer with Mess. C. & E., 
which IT have now done. ‘They greatly regret thé delay that will be 
hecessar-y oceasioned, is they hoped fora speedy termination of the 
controversy. [I have urged upon them that they -allow me to con- 
tinue my efforts for an adjustment. This they have done, with the 
understanding that [ request you to ask Mr. Fisher to report by 
cable at the earliest possible moment whether the proposition will 
be accepted. This is a matter involving so largé .an amount and 
requiring the taking of testimony atso many and such remote points 
that I assume that we are agreed as to the importance of determin- 
Ing this negotiation one way or another as soon as the same can be 
reasonably done 

Awaiting your further advice, | am, very truly, 

J. ¥. C. KARNES. 
KANSAS Crry, Mo., January Lith, 1SS6. 
J. V. C. Karnes, lisq. 

Dear Str: | have arranged with Mr. lisher to cable me instrue- 
tions from London as to compromise of the econtraversy between Co- 
burn & Ewingand the C. V. L. & C. Company. :I will advise you 
promptly when instructions are received. 

Very truly vours, GEO. W. MeCRARY. 
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KANSAS City, Mo., Jan’y 26, 1886. 


Judge Geo. MeCrary, city. 


Dian Str: Mess. Coburn —— have 2,000 shares in the C. V. L. 
& C.Co., £5 each, paid, amounting toabout $48,800. They will settle 
the controversy with the company— 

l. By returning the $40,000 commission and the company’s tak- 
Ing their stock at the actual amount paid by them; or, 

2. They will turn over to the company 1,600 shares and retain 
bO). 

5. In any event C. & E. are to be protected against any claim by 
Burnett's estate, either bv a release or ind mnity. 

!. Mess. C. & E. agree not to buy up or otherwise molest any of 
the ranch privileges now enjoyed by the company. 

>. This settlement in no way to affect the arrangements heretofore 
made COnCerHING the W iV RR eattl but the same to be carried out 
by both parties in good faith as agreed upon, but not enter into 
this arrangement In any way whatevel In other words, the W. & 
LL. cattle are in no way taken into consideration in this settlement 

() Phi balances oO] salar as compensation to be paid LO Mr. 
wing 

Very truly, KARNES anp ESS. 


KANSAS City, Mo., February 2, ’S6. 


Col J v. © Kat CS, Kansas | ity, 


53 have been under discussion. Will vou kindly advise me 
what re sponse Coburn & Ewin have to make to the terms 
suggested in this letter? If possible | should like to be advised in 
time to write Mr. Fisher to-morrow, as requested. 
Please return Mr. Fisher's lette: 


? 
, , 

\I Dear Si As I wired you | am unfortunately 
) ) 
ne;re | rr) «>\\ j i ue. wae i ‘) I ' ~ brie] | li- 

’ ; 
rend ij = i \ » vVestercda' i ny <n his iS 
| ' y <¥ ? ’ ’ I ’ ? 4 ? } " | 
i Li} i] \ i _- ' u' AOTLaOT) i \ | ? YY COdCire pi. j 
’ 4} ’ * ‘ sa* 

i\ i bil nie’ a YOO de ‘ st W y to ari inge a col. 
pl Triisé \\ j { iV | [ lt t nt | | - Vil ee, =il(i- 
] , +} lid}, ° _ ’ ' ’ 
qied VW i at (L1hiiCcu y nh (ie : ' 2 _F 

* " ; . . — salsa } ’ " .+ | , ‘ * 4] . . - 

art? Uilit ()) COUTSE ‘ WOuld © PLP] tT iitd born) ‘) LctnK Liiecil shares 

" . : y : 

fat par when It 1s so wreneraivy Known, and by none better than 


oe 
a? 
—o 
~ 


e 7 , ’ ’ } 4 | ’ . Be 

( <\ i. themselves, that ic vaiue oO! all cattie shares are not within 
‘ . f anol ] ye j : rt 811? 1S ae . 
VU per cent. ol What tneyv were, aba ; Lne company itseil can neither 


- ve 
Pee 1 SP 
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buy nor cancel it is most perplexing. The following is a proposi- 
tion that has occurred to me that C. & E.mightsubmit to the board : 
C.& k. agree to pay the Co. the $5,000 com mission, with interest 
thereon at the rate of S per cent. per annum for the time they have 
had it; C. & E. to retain their stock in company, the directors get- 
ting for them an advance on it for $40,000, at the rate of interest of 
10 per cent. per annum, said advance to go tu liquidate the debt to 
the company, C. & E., besides, paying the company's expense in 
connection with this litigation. 
od This arrangement would enable C. & E. to hold their stock, 
which they appear to value so highly, until such time as they 
could sell it at par, or possibly, in two years, at a premium, and at the 
same time refund the $40,000. The company would in this case not 
COMIMNeHCE PrOCces dings for damages caused by turning back the cattle. 
If you think well of this project you can see Karnes about it, and if C, 
rat I. are disposed LO make the above proposition, cable word  COn- 
sent” on Sth February, the day l expect to get to London, Ira nkly, 
[ must say this is a more favorable settlement than IT would give 
them, as I am satisfied there is more in the real estate than 815,000, 
but under the circumstances might be accepted by the board. 


faithfully, GEO. D. FISHER 


Of course, if there is no cablegram, I will understand they will 
not make this proposition; in any ease, write not later than Wed- 
nesday. 

Kansas City, Mo., Feb’y 2, 1886, 
Mess. Geo. W. McCrary, city. 

Dian Str: [Tam just in receipt of your letter of to-day, including 
a letter from Mr. Fisher, from N. Y., which - herewith return to 
you. You have heretofore seen fit to express your appreciation of 
what I had done and was doing to get this controversy settled, and 
hence I need not restate my endeavors in the matter. [I am only 
sorry to see Mr. Fisher taking the position Indseated by his letter. 

am now convineed that Mr. Gage was correet in his opinion 
DO that he, I*., was unfavorable to any settlement. The terms pro- 

posed in his letter I have not submitted nor will [submit to my 
clients. I have been satisfied from the beginning and am still satisfied, 
and have so stated to Mess. C. & E., that they wére liable in iaw for the 
return of the $40,000, but IT do not believe they are Hable any further. 
This they ought to repay. On the other hand, this company has re- 
ceived the benefits of their labor without any expense. There ought 
to be some re cognition of the equities of the cas On such a basis | 
have tried to have an adjustment made; but if it is the determination 
of Mr. Fisher to drive these men to the wall, then there is no alterna- 
tive left but to fight. I shall still hope, however, that through the 
co-operation of yourself and Mr. Gage that a fair and just settlement 
may be made, and that the damage to the interests of all concerned, 
to which Mr. Fisher's rasliness will lead, may be avoided. As Mr. 
l‘isher mentioned my name in his letter, I would be glad to have 
him furnished a copy of this. 


Very truly, J. V. C. KARNES 


)pPoOsi- 
ard : 
crest 
have 
get- 
st of 
iL to 
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Krom London. Kansas City. 

Ewing's proposals declined. Letter posted to-day, enclosing com: 
plete answer to cross-bill and conveying the only terms which will 
be Cc pled. Inform lewing. 

KANSAS Crry, Mo., February 24, 1586. 
Col. J. V. C. Karnes. 

My Dear Str: I enclose COP of letter, just received from the 
Secrt tary of the Cedar Valley Land and Cattle Company, submitting 
the only terms upon which the company will settle with Coburn and 

wing. The sum demanded is nominally larger than that 
ob offered by you, but, as it is proposed to receive payment In 

cattle and the etock Ol} the COMMpPany now held by C. iW I. at 
par, [amin hopes your clients will consider it better to accept than 
to continue the litigation. 

If this proposition is accepted please advise me before March 4th. 


Yours truly, GEO. W. MeCRARY. 


KANSAS City, Mo., Feb. 27, 18S6. 
Judge Geo. W. McCrary, city 
Dear Sir: On February 4th, 1886, you handed to Ve 
Karnes leq... Orie f our counsel, a CODY of a letter which you 
ie Cedar Valley Land 


- 
~* 
— 


had ust recelve from the secretary ol 
a * 
? ' ? 1} 
nnd Cattle Company, which is as follows 


Tue Cepar Varney Lanp anp CatrLe Company, LIMITED, 
VlionGgATe Strrreer CHoamwpers. Lonpon, BE. C.. Fe. 11, 1SS6 


1) LR SIR The board have I) ic utide I’ this ir Vé ry Cure ful COn) 
sideration Mess. Karnes & Ess’ letter, dated the 26th of January, 
ISS6, containing two alternative offers by Mess. Coburn and Ewing 
for the settlement of the claims made by the Cedar Valley Land and 
Catt! (Company upon them. 

[ am instructed to inform you that neither of these propositions 
is acceptable, and that the action against Mess. Coburn and Ewing 
must proceed. With that view the answer to Mess.Coburn and Ewing's 
cross-bill has been forwarded to Mess Adams and lield along with 

a letter from the solicitors of the company 
Od The company being liable in a large sum of costs, which will 
not be recovered fron Mess Coburn and lewing, the only 
ree to compromise the claim of the 


ty 
re 


] | > . 
terms upon which the board can a 
. } 
company are as follows: 
rete " , ' ‘ ' 

a Phat Lne amount payabli LO the Company by Mi ss. ( oburn and 
Ewing be £10,000, the amount paid by them for the 2,000 shares 
POW standing It} their nam ~ 
> That i" a) LOOO. shall | nd oy acl ‘op ler 

rhikl tits amount, t , . ™ibalil a fe mit lt) Caistil, | }T) ble*t] 


thereof that the eattle of the L. & W. herd now upon the Cedar 
Vallev raneh shall be accepted as cash, when counted over this spring, 
? 


Upol il valuation LO be inade by LWwo Valuers—one chosen by { ‘oburn 
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re 
co 


and Ewing and one by the company—the valuers appointing 
referee, 

That the balance then remaining due LO the company will 
be discharged by the transfer to such person Or persons as may 
be named by the board of a sufficient number of Mess. Coburn and 
lnwing's shares Ol) the basis of a par vatue, the shares then re- 
maining in the hands of Coburn and Ewing: ‘to be held by them fora 
yy riod of m less than two years, 

!. Mess. Coburn and Ewing to give security that they will not buy 
up) or otherwise inolest any of the Pangere privileges how enjoyed by 
the company 

» Thr wt a agree to preeee ' Seva ie wing against any 
claim from the eCeXeculors or thie pr irtbner | os late (reo. Burnett. 

When the board consider ( | } that the issu has practically be 1h 
decided against Mess. Coburn and : wing by ihe same judge before 
whom the Cast will ultimat f lv | Le Thy (?):that \less. Coburn and 
Iewing have received from Mr. St the sum of S750,000 for a 
property which, in the written estimate of six of the eminent valuers 
In eee City, is worth from 845,000 to 850,000; (3) the almost 

superable ditheulty which the board ie have In plae- 

oo Ing any of the shares transterred by \i Ss. yburn and wing 
In consequence of the non-payment, a ividend resulting from 

Mr. Ewing's vindicative or il-judged action in ordering the beeves 
back to the ranch, and (4) the interest upon the amount of commis- 
sion obtained in various ways from Mr. Munson from the period of 
its receipt up to the present date, which, we are advised, would be 
recoyve rable row this 1h) vv ctl) action al law, th te board ls of tha Opin- 
ion that the feregoing offer is more favorable to Mess. Coburn & 
lewing than thr latter liad ahi right LO expect. The board, how- 
ever, Is indueed to otler these east r terms with the obrect of si ttling 
the matter before the general meeting of the 4th of Mareh. It 1s 


therefore to be distinetly understood that this proposal only remains 


Open Until the Srd of Mareh, and that failing’the receipt on or be- 
lore that date ofa telegram announcing that Mess. Coburn and Ewing 
have signed an agreement embodying the ee tt Saptehn now 


mace by the board is withdrawn on that day. It will suit the com- 
pany infinitely better to receive the amount of their claim in cash, 
as would be the case when a Judgment las been recovered in their 
favor, than to have to deal with any large nuqiber of shares trans- 


ferred Me ss. Coburn and Ewing. It is to be understood that the 
offer te to be made without prejudice toany claim for damages which 
the board m LV have mralnst the exeeutors or the partn roof the late 
(; oro’ Burnett : 

The directors desire me to add that in the event of the foregoing 
offer being refused they will feel it their duty in the interests of the 


shareholders to claim full compensation for damages which the 
company have sustained under various heads; which are clearly 
attributable to the aeeou Mess. Coburn & Ewing. 

| nia tore enonip : 


Geo. W. McCrary, Kansas City, Mo., U.S. A. 
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And on February 26th, 1886, vou sent to Mr. Karnes the original 
letter vou had on that day received from the same party, and which 
was as follows: 


THe Cepar Vattey LAND & CATTLE 
Company, Limirep., MonGATE STREET CHAMBERS, 
: Lonpon, E. C., 12th Feb., 1886. 

Dear Sin: In reading over the letter which I had the pleasure 
to address to you yesterday I noticed two points In reference to 
which | would like to make some observations 

The sum of £10,000 ts tixed as the damages to Ly parte by Mess. 
Coburn and Ewing, and it is added that this sum was the amount 
paid by Mess. Coburn and Ewing for their shares. Seeing that there 
Is ho connection wli itever between thi claim for dat haves anc the 


pity 
payment of shares. it is advisable that the words “the amount paid 


’ ‘ , ’ ™ 6) . . ‘ P , } Si ~ ° ’ 
by them for the 2,000 shares now standing |} thelr names be 
Y , : " ’ P , ; ‘ . : . . m . Te 
eCllininat “| irom Liie .< ier, li ' Pid i j lin stfa\ “<4 Pil » | 1d lt | rIVE 
a copy of it to Mess. Ceburn and Ewing 
rg ’ ic }e : } ’ } ’ ‘) . ? ] . 
fhe words Vindicative of higed on page o Ol the tetter, 
. ' ' } : } ] ‘ . ~) 
should also be eliminated, as Mr. Ewing, in his letter — 24th Octo- 
} » I ’ ; +] , | ; . ' ; ‘ si , ‘ ti . , k 
per Last, Stativg that he Was acting tC Des interests of the stoc - 
H tod ' t+ _ ] i} | . 7 ' ; I . yea 9 ‘ay es 
PhoOiienxrs iti i ir hy) Ph tye Kk | i sin \ t's i} ~i Words itt Uthecessa®ry, 
le] : } ‘| } ’ | ) ? y.sey? ' ? a ‘ ' } . 
Ath Aebhae Lint fp, Per Ors COULGd I i a PEPE PE LPS cit SUC}? \\ iif 1 pre- 
’ } } : } ’ P j , : ’ . 
ClhUdGCd LIC PoOssLDLLILV OF Pp igh ai peli e non-payment of 
. ? . , , ’ j | | " ." , a 
(>t) Which wouid have,as had been TMV eXpilalhed to Ni wing, 
. . ’ , 
Sturcel;i All PU rTIPUus elle Goll al sie =I} COTLDPATN lf \l ess, 
. , | 7 , . ‘ a I ‘ ’ q . 
Coburn and Ewing should prefer to deliver the eattle of the L. & W. 
, » j " ? 
herd, now on 1 Cedar Vallev 1 e transfer of 12.00— would 
, } } ‘ | . » oe j on | , 7 
by accepted by the board at present Ing the balalice Ol fL OOO to 
; . ’ 


if Liie valu On Of thre | \W\ eventualls fall short of 
that sum, the balance of such va . be made up to the com 
pany by the transier of anh ¢ jit val | bmi ber Ol] shares iT) thi COll- 
paths on the basis of ipar \ irding ol thie ibove cattle 
to be paid for at the time of t I) ereed-on rate, 81.50 


cents per head 

The board ‘+s quite ready to agree to Mr. Ewing's stipulation that 
he shall be paid his sii] iry durit Py ou 1 time as he rein Lined 11} the 
service of the company, Whatever amount may be found due to him 
Upon il Prope I addy 

Will you Kindly Ly ir thes }) lis L tn na in , ling with the 


JAMES FE. WEBB, See’y. 
Geo. W. MeCrarvy ls¢., Kansas City, Mo U.S. A 


| ) ‘ ‘ , 
Both oy tlres COILED LE ] LO mel \ i vour two tetters 
: > ? ’ 
rorw iralhieg Lieth to \Ir ly Littl - j iis Piace | rik CULT Fda nds Ir) 
| ; . ] aie . ' 
connection with both our coutlsel w nave TUhiv. « msidered the 


terms of this propositiol., We wish to state Inpliatically tliat we re- 
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gard the proposition as unjust and oppressive, but we have so 
(J much involved in this litigation th: it we agree to dccept the 
terms of the offer as made. The £4,000 w ill e arrange dl for 
with the L. W. cattle, as suggested in the letter of February :1: 2th, and 
the 1,200 shares of stock therein mentioned we herewith hand you, 
to be transferred to such parties as tay be named. We thlave only 
two certificates of two thousand shares each,and we deliver both to 
vou, and the company Cah return us a certificate for S00 shares. 
The bond called for by the fourth section of the proposition in the 
letter of February 11th we will give at any time. It will now soon 
be the season when the L. W. eattle can be counted, and We will be 
ready at once to name valuers. Now that a settlement’ has been 
effected, we hope there will be no delay in carrying it out in all re- 
spects is agreed thpron. ' 
We desire to express to you our thanks for the unifornr courtes y 
with which you have treated us throughout this unpleasant matter. 
We are, dear sir, very truly, 
=. 2 EWING. 
JAMES M. COBURN 
COBURN & EWING, 


iN ANSAS ("| [Se Ke hruary 2%, LSS6. 


Mess. Coburn and Ewing, Kansas City. 

GENTLEMEN: Mr. Karnes has handed me your letter ‘accepting 
the terms of compromise proposed by the Cedar Valley Land and 
Cattle Company, and has also placed in my hands the certificates 
for the two thousand shares of stock held by you in the company. 
| will wire Mr. Webb, secretary of the company, that you have ae- 
cepted in writing the company's proposition, and have written him 

requesting that the company tuke Immediate ste [ps fo choos il 
62 valuer and proceed with as little delay as possible to close up 

the matter of the compromise. Of course, it is understood 
that the settlement embraces all the matters involved in the pend- 
Ing litigation in the several suits between the parties. 

The matter of costs and the balance due You on salary can easily 
be adjusted hereafter. Col, Karnes and adUeree that each party pays 
Its OWll Costs, 

Yours truly, GEO. W. McCRARY. 
Kansas Crry, Mo., March 1S, 1886. 
Messrs. Karnes and Ess, Kansas City, Mo. 

GENTLEMEN: [am just in receipt of a letter from James bk. Webb. 
secretary of the Cedar Vailey Land and Catth Company, leimited,.of 
date Mareh Oth, of which | enclose you a COpy Mr. Webb sends 
mie with this letter an assignment, to be executed by Messis. Coburn 
and wing, transferring to him 1,200 shares of their stock in said 
COMMpPAany When Mr. Webb wrote this letter he had not received 
my communication, written on the 27th of February, informing 
him that Messrs. Coburn and Ewing had placed in my hands their 
ceruificates for the whole 2,000 sbares, and had requested that the 
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company would issue to them a new certificate for S00 shares. That 
letter would reach London about the 7th inst., and an answer may 
be expected very soon. Probably it would be better to take no fur- 
ther action until it Is received 


Yours very truly, GEO. W. MeCRARY. 


The Cedar Valley Land and Cattle Company, Limited, Morgate 
St. Chambers (50a Morgate street). 


Lonpon, E. C., 6 March, 1886. 
be DrAR SIR [ have to acknowledge the receipt, on the 27th 
lebruary, of your cablegram of that date, reading : 

“Terms proposed accepted by Coburn & Ewing to-day in writ- 
bhi 

That telegram was laid before the board at their meeting on the 
ord inst., and | am direeted to inform you that they ure glad thata 
settlement has been arrived at upon terms which they beheve will 
be found upon consideration to be satisfactory to all parties. The 
board is prepared to find that all the obligations entered into by 
Mess. Coburn and Ewing will be faithfully and honorably carried out 
D\ thes rontlemen, and they trust that amieable relations will be 
resumed and will continue uninterruptedly for the future 

With the viewtothe carrying out ol the provisions of the agreement 
with Mess. Coburn & Ewing, | now enclosea transfer of 1,200 shares, 
to be executed In my favor, and the company undertake that 1f the 
Value of the L. W. herd shall exceed the sum of £4,000 the differ- 
ence shall be adjusted by the retransfer to Mess. Coburn and Ewing 
of shares to an equivalent valu 
\waiting contirmation by letter of vour eabl rain of the 27th, 


Yours truly, ; THOMAS E. WEBB, See’y. 
(;co. W Met rary, lsq., In. ae Mo.. uU.s A. 


Kansas Crry, Mo., March 27, 1886. 
s. ¥." Karnes, lsq., Kansas (ity 
Drank Str: T am now advised that the Cedar Valley Land and 
(Cattle ¢ OMpapy Cannot issue the new e rtificates for eight hun- 


(4 dred shares of stock to Coburn and Ewing, as per terms of com- 

promise, until the latter have assigned the twelve hundred 
snares They therefore wish Mess. C. & Kk. to execute the inclosed 
ussignment, to be sent Ly me to London. This done, they will im- 


mediately execute and send over the new certificates for eight hun- 
dred shares 

Piease have the assignment executed and return to me at the 
Carilest tlre practicable, as | Wish to forward it without de lay. 


Yours truly, GEO. W. MeCRARY., 
Inclosure 


And thie aftidavit of Creo 1) le ishye r it) support of petition for de- 
cree, filed on the 1%th day of June, 1556, is in words and figures as 
follows, to wit: 
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Unirep STates OF AMERICA, 
iv ale rv District ot Missouri. iy stern Dir ISLON, j = 


Gro. Dixon Fisner, being duly sworn, on oath deposes and 
says that he is agent and attorney-in-fact of the Cedar Valley Land 
and Cattle Company, Limited, and as such has for some time been 
engaged in negotiations for the settlement and compromise of the 
pending lit'yation between that conipany and Messrs. Coburn and 
wing in the cireuit court of the United States, in the above-men- 
tioned district, and that on or about the 29th day of April, 1886, 
this afliant called upon J. M. Coburn, a member of the firm of Co- 
burn and kewing, and submitted to him the form of aT band to be 
given by said Coburn and Ewing in pursuance of the terms ofthe com- 
promise, to bind said firm not to buy up or otherwise molest any of 
the range privileges of said company. ‘The form of a bond had been 

drawn by George W. MeCrary and printed with a typewriter, 
65 but as drawn was not satisfactory, and a change therein had 

been made in pencil by said McCrary by striking out the 
words “as pare and parce! (>| the,” in the second line, and inserting in 
lace thi reof “in accordance with the termsof our letter of date leb- 
ruary 27th, IS86, accepting terms of compromise.” In this form 
the Paper Was handed to Mr. Coburn, who added the following 
words, which now appear upon the paper in his own handwriting: 
“Of all pending litigation.” ‘The tirst sentence of said bond was 
therefore amended L>\ \Ir. Coburn so as to read as follows: “‘ That 
for a good and valuable consideration and in aecordance with the 
terms of our letter of date February 27th, 1886, aceepting terms of 
compromise of all ig litigation between us and the’ Cedar 
Valley Land and Cattle ¢ OMpPany, Limited,” Xe. The origmal pauper 
submitted to Mr. Coburn, with the amendment thereto in ‘his own 
handwriting, 1s herewith filed, marked “ Exhibit A,” and made 
part of this aflidavit. 

Afhiant further states that he isa member of the board of directors 
of the Cedar Valley Land and Catth Company, and was present In 
sald board when the proposition of compromise which has since 
been aceepted by Coburn and Ewing was discussed and agreed upon, 
and the secretary ordered to put the same in form; and affiant 
further declares that it was understeod and intended by said board 
and by all that the same should be a fall and 
final settlement of all pending itig ition between the parties. 


Further aftiant saith not. 


| 
] } . 
thie mem be rs thereof 


GEORGE DIXON FISHER. 


Subscribed and sworn to before me by George Dixon Fisher this 
ith day of June, 1886.) My commission expires April 24th, 1890. 
[SIEAL. | MRED. P. BARNETT, 
Notary Public, Jackson Ca., Mo. 
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OH “EXxHIsBit A.’ 


Know all men by these presents that fora good and valuable 
consideration and as part and parcel of the* lin accordance with the 
terms of our letter of date Ir bv 27th, ISS6, accepting terms of 
compromise (of all pending litigation compromise between us and 


‘ 
’ 


the Cedar Valley Land and Cattle Company, Limited, we, the wn- 
dersigned, James M. Coburn and William N. Ewing, partners com- 
posing the firm of Coburn & Ewing, do hereby agree and bind our- 


~~ — 
’ 


selves not to buy up or otherwise molest any of the range privi- 
leges how enjoyed by the sard Cedar Vall \ Land and Cattle (’om- 
pany, Limited, in the counties of Randall and Deaf Smith, in the 
State of Texas 

In witness whereof we hereunto set our names this 26th day of 
April, 1556. 


tet | 
ee emi = tema te a neem 
OS mse 


ne 


‘ ! ot ‘ | ° : ad “| ; 
(LeRK's Mremo.—The portion o above-copied paper-writing 
: t ’ ’ ’ *7 . 
included brackets Is Interlined in the original on file in 
-. «? i} on @ ] | ; ty, . ‘ ‘| . Be on e% v] >| sol } : . 
tii \ Pili ce stbiti That DOPrPLIOTI - i? ' | ’ Liiit? i is Wiict) il biile is 
7 ’ ,* ’ " 
}) = = Siti} iriv ined mn th rig 
- : ee ’ , Ft . j 1] » 
ty, And on the 22nd day of June, A. D. 1SS6, the following 
antigay a oe me Karnes [ ® 
In the Cire rt of the | States in and for the Western 


" ; " 7 . ‘ ‘ . ; 
sat ai . ; ‘ ‘ ' st is 
Division of the Western District of Missourts: 
. 


CreparR VALLEY LAND AND CA COMPANY 

Limited, — —_ 

Dill and Cross-Bill 

{ BteRN [ 

j \ { KARNES, | 7 | ~ = out i says tha hi Wiis 
f tl tors for Cobu r inthe above causes, and 
Tirat { Vall \ F ! ' ta] \\ ~ Tes Led by 
1] George W. MeCrat \I \ : | |: and he say 
that afte respon | ruarv 27th, 1SS6. R. H. Field 
brought to this office a statem: prepared by Judge McCrary, to 
the effect that the settlement as 4 1 of that date was to ‘ 1?) 
full of all ums or demand betu respective parties in such 
litigation Athant savs that li : not a copy of the paper pro 
duced by Mr. Field, but states thi mitents of it from recolleetion 
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He says that he then distinely told Mr. Field that such paper would 
not be signed, but that his clients, Mess. Coburn and Ewing, 
had settled their matters with the Cedar Valley Land and ¢ tattle 
Company on the propositions of February Lith: and 1: 2th, 
ISS6, and the unconditional acceptance of these propos itions 
that day given by said Coburn & Ewing, and ‘that under 
GS no cireumstances would this settlement be supplemented 
by any further agreement. Athant Says that he Was pres- 
ent with Mess. Coburn & Ewing and Jos. G. Waters, Ksq., one of 
their solicitors, when these letters of February 11th and 12th were 
considered, and it was then understood and agreed that‘ihe propost- 
tions hitherto made had been rejected, and thi: at the comipany offered 
these terms In the se letters of I a lith & 12th as the ulti- 
matum,and while it was desired in many respects to Inodify these 
harsh terms, it was agreed that to evellaas misunde rstanding that 
the two letters be copied into a letter of acceptance, and that the 
terms be unconditionally aeeepted, and this was done; and afhant 
Svs ab it was then distinetly stated by both Coburn and Mwing 
that these terms would be accepted only just in the way they were 
san d and to cover nothing more; aad affiant says-that he and 
his HSS erate COUT Ss a Jos. ¢ r, Waters, prepared the letter of accept- 
ance with that understanding. Afthlant further says that in every 
letter and papel that has sinee been prepared that, so far as his 
knowledge extends, it has uniformly been with the understanding 
that the settlement of February 27th spoke for itself in the uncon- 
ditional acceptance of the letters of February 11th and 12th, and 
that nothing was to be added thereto or subtracted therefrom. 
J. V. C. x KRARNES. 
Subseribed and sworn to before me,in Kansas City, J: rc kson county, 
Missouri, on this 22nd day of June, 1IS86. My commission will ex- 
pire on the 22nd day of August, LSSS. 
LSEAL. | HENRY M. STONESTREET, 
Notary Public, Jackson Co., Mo. 


And on the 19th day of July, A. D. 1886, the fellowing entry 
appears of record, to wit: 


Crpar VALLEY LAND AND CATTLE Co. ) 


(ijiti nat 


Witntam N. Ewina ef al. ) 
This day il cle cree 1s orde red for complainant here. 
69 The order for a decree is in the words and: figures follow- 


to wit : 


ne, 


a 


THE CEDAR VALLEY LAND AND CATILE CO. (LIMITED). 


In the Cireuit Court of the United States for the Western Division 
of the Western District of Missouri. 


Copurn et al. 
| 
is : : : 
ry* ’ ¥ : ‘ | Billand Cross-Bill. 
Pui CepaAR VALLEY LAND — CATTLE Com- | 
PANY, Limited 


CepAR VALLEY LAND AND CATTLE CoMPANY, ) 


Limited, | >: , Tp: 
Billand ¢ ross- Bill. 
a | 
Conurn ef al. 


There have been two actions pending between these parties, in 
each of which both bill and cross-bill were filed. While thus pend- 
ing. negotiations for settlement were entered into, which have re- 
sulted in a settlement, and the question how presented is the extent 
of that settlement 

After several propositions had been made by both parties, on the 
~7Tth of lhelfruary the eatth Company sent to Coburn and wing il 
letter, in Which all propositions of theirs were declined and in which 
it Was stated that “the only terms upon which the board can agree 
to COTIPPOTL se the claim of thie COTM PAahy are as follows.” This PPO}. 
OFllion was unconditionally accepted and its terms have been com- 
plied with by Coburn and Ewing. Now they insist that all that was 
settled was the iaim of the company iis presented in its pleadings, 
While their claims remain open and undisposed of. The company, 
on the other hand, insists that all the matters In controversy, in- 

cluding all the claims of both parties presented in these two 
ral actions, were included in the settlement and are disposed of 
by the same 

I think that the company Is right, and for these reasons: 

First. Wherever parties are in litigation, having antagonistic 
claims, and a settlement is proposed and accepted it will be pre- 
sumed that all matters in controversy in that litigation are included 
within the settlement unless the contrary clearly appears 

Second. It is perfectly obvious that the cattle company intended 


a 


by its proposition to cover all the claims in controversy. It Is true 


? 
i 
i 


in the letter it says “the claim of the company,’ and in a narrow 
and technical sense that undoubtedly means simply its cause of ac- 
tion and would not embrace any distinet cause of action in behalf 
of the adverse party; but it is not a strained or unnatural use of 
language to Construe it as applicabl to the amount which the com- 
pany claimed as the balance due after the adjustment and _ settle- 
ment of the respective claims of both parties. That such was the 
intent of the COMPANY is obvious from a preeeding paragraph Ol 
that letter, in which the company uses this language: “ The board 
have had under their verv careful consideration Mess. Karnes & 
ess’ letter, dated the 26th of January, 1856, containing two alterna- 
tive offers by Mess. Coburn and Ewing for the settlement of the claims 
made by the Cedar Valley Land and Cattle Company upon them.” 


i] 


[nm this is si 
of the compan; 
kwing. ‘Tur 
terms a propo 


cluding the el 
this settlemen 
Upon { 
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en it speaks of offers made for settlement‘of the claims 
iy—claims made by the company upon, Coburn and 


ing the letter referred to. we find that it was in 
sition for settlement of the entire controwersy and in- 


? 
; 


if 


} 


aims of both parties. Thus. in its letter proposing 
ne the COTLP): ny 4 uce d alt unmist tak; ib le lnterpretation 
he expression “claim of the ¢ company. 


71 Further, immediately ‘upon the receipt of the letter accept- 
ing this proposition counsel for the company wrote a letter, 
which was received by Coburn and Ewing,in which he stated: “ Of 
COUTSC, it Is lil a rs] od that thy settlement embraces | the matters 
involved in the pending litigation in the several suits between the 
parti s:’ so not only isthe intent of thi company clear, but it Is also 
clear that Coburn and Ewing had full notice of that intent. Now,a 
contract —and this settlement is n thing but al contract—implies the 
agreement of two minas to certain matters. What the company 
| intended ls af ir, and that ( burn nid orbit, had Rn wledge of 
| that The nt is juall ir (of course, if hey pore Cer led with the 
settlement with notiee of what th company meant by the terms 
used Lhey eg the contract | pon that basis. 

Ir urthe (ot) thy Oth QO] Apr i, diter the aces plance of this pPropo- 
sition of settlement, a bond was presented to Mr. Coburn which con 
taine d this hans Wage lh ACCO! lanee with our lette r ol f ai ite leb- 
ruary 2 ith. 1886, aceepling terins ft compromise | between us Not 
satisfied with this language, Mr. Coburn in his own handwriting 
interlined these words after the word compromise, “of all pending 
litigation,» which clearly shows that he understood that the se ttle- 
ment covered all tl lis Ih Controversy 

Finally and = elieth se actions were pending ir a court of 
COUTTS and S114 hy th 4 | WV] ~( that o Ol faith ind fair dealing 
are observed by both parties. After this proposition, had been 
made and accepted and before anything had been ‘lone except 
handing to counsel some certificates of stock, Coburn and ‘Ewing were 
clearly notified of what thr Company Intended by this proposition, 
Much remained to be don (‘attle were to be valued, counted, 
and delivered lt was an Cus\ thing to hand back the certifi 

cates of stock. If they were unwilling to accept the settlement 
iz when informed of what the company understood abd intended 

by the proposition, it was their duty to say: We have mis- 
understood the scope of your proposition. If you mean all that you 
how sav, we did not accept 1 We have never come to any agree- 
ment Instead of that, after full notice they go on and comply wit! 

ll the terms of the proposition. It is too late for them‘now to say 

We did not suppose that the proposition meant all that the company 
how claims We thought IL tneahbl © hy it settiemen| Ol half the case, 
and insist Upon thie rig lit to PPro te the other half . 

l think the parties are entitled to a decree reciting that, upon the 
Vidence presented, the court is that there has been a full settle 
ment of all thie rallers in Versy, and ordering thraaf thre several 
bills and crass-bills by stuissed, each party paying his own costs. 
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And afterwards, to wit, at the said May term, 1586, and on the 2nd 


— 


day of August, A. D. 1886, tle following entry appears of record, to 


wit: 


Tue Cepar Vattey LAND AND CaTrLys Co. ) 
against . 


Wintiam N. Ewine et al } 


Phi following decre c, hied July "ith last, Was this day ordered 
Lo by recorded 


In the Cireuit Court of the United States. Western Division of the 
Western District of Missourt. 


Tur Cepar VaLttey LAND AND ¢ Le COMPANY, ) 
Limited, | LOLS. 

| Original Bill. 

Wirtram N. Ewine and James M. Copurs 


lhis case came on to be heard pon the petition of the said 
complainant for final decree sett ing and adjudicating all the issues 
here, Creorg W. MeCraryv and Adams & Field appearing for 
complainant and Jd. ¥.' Karnes and Jos phi (7. Waters appearing 
ror re sponds nis: and the court naiving heard the evidence 

io Hhd the argument OF COUlisel, SUSLUINS sata petition, and it 1s 
Lherelor dered, adjudged ind decreed that there has been, 


by the nereement of the parties, a full Compromise and settlement 


. £2 '* ‘s : ‘ , " ‘ aed ‘ 
OLrail the tatters Ih controversy iti Hs ecause: and it is ordered that 
’ ; : , } '% . 
In pursuance o! Lhe agreetient ob tiie part es that the bill be dismissed 
- 8 , ’ ' ; } : . = '% ’ ’ } ’ } 
ae bike Cost OF Lie COMPATNAD bo) oe LAN CO 
: .t . Tete 
DAVID J. BREWER. 
f sie wal Judae. 
} ] ‘ :] , Bay 
And now come defendants, ty elir solleitors, and thle application 
for a reheat rand a stipulation of parties setting the same for 
, 
rhe il ne 
< ‘ , af : ‘ ; ; ! , , } at ’ gs P ' ol 
e"ihidl aprplea Ol), TOF a Peel bu “ lh Words and meures us lo . 


lows. to wit: 


. > * , . > 
’ ti o : j : . 

’ ,) |) ' } ’ ' VI} yr? 

West ae ~~ j ‘)} Pes FATES 


Thue Cepar Vatrey Lanxp axp Carrie Co., Limited, PVE, } 
Jawes M. Copnurws ef al... Def ’ts 


James M. Coburn and William N. Ewine ask the court to set 
aside and Vacatls the decree enter i in Liye above-entit! | Cilllse ania 
rant them 7. rehearing lor the follow br reasons: 

l. The evidence on which this decree was based consists entirely 


of correspondence between counsel and ath lavits, and it nowhere 
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appears that any form of entry was ever agreed upon or ever 
spoken of, other than that the bills and cross-bilds should be 
dismissed, each party paying his own costs The settlement 
made was wholly outside of the court and was not pledded, and the 
court has no jurisdiction to supplement the agreement of the par- 

ties by deere me a final settlem: Hit. 
Z. The Court ove rlcoked the testimony showing that the counsel 
for the Cedar Valley Land and Cattle Company, before writ- 
74 ing the letter to Coburn and Ewing, in which he stated “ of 
is understood that the settlement embraces all the 
matters Involved ry thas ‘a nding litigation 1) the al veral sults be- 
tween the parties,” had written a paper embodying tle same idea, 


and had submitted tie same to the counsel for Coburn and lIewing 


course if 


who had o rem ptor ly refused to sign it, and the counsel! ior the 
company, knowing this refusal, did not offer to return the stock and 
terminate thi arrangement, but held the stock, and iN i letter LO 
Coburn and Ewing assumed a state of facts to exist which he ought 
to have known did not exist. In overlooking this previous corre- 
spondence the court committed Crror 

>. Lhe court further erred in reaching the conclusion that the de 


a 


, 


tails of the settlement were carried out by Coburn and liwing without 


rstandine that this was not intended as a full 
' 


: 
; 


| ] . 
| | Spow thatat ever step the COUDSE 
the cor had full knowledge that this claim would be mad 
lor the companv had full Know edge that this claim wold be made, 
and every word was excluded from the receipts and other papers 
Passed between thre parties which could lb ANWV Way be construed 
Lot all matters in dispute hese reeetpts aud 
: ] | } , 
otha rpapers were hot lle evidence, DUEL Us If has DOeCT) Assumed that 


. } ‘ ’ ‘ : . ' Ws ; 
the company Cc TED PDT rect the arrangement on the by Hel thiat rt was mm 


fiy)] eS ee * ss 1 fis] ] Te 
iti, We Would ask to Turnish coples of sueh papers and ill athdavits 
? ° . 
Covering these pomts 
Tl ‘OUT } 7 moneludine {| re) | a 
Ne COUT CTred ith COMCIUMINe there Was ao laCK OO cree 
’ , , ; ‘* ’ ‘ ; . 

7 { 7 i las ; , ' ca") »t) 
haith and fair dealing nthe part of Coburn a kewing In making 
“allah SeTticnent A Proposition Was tiacde by the cofMpany and 

| | . , i * 
P . " ; ? } . : . } ’ / on : ’ 
aecepted by Coburn and Ewing. In less than an hour afterward a 


, } . 
paper Was prepared bY Counsel for the company engraliting upon 


the settlement as made additional terms, reeiti oy that this was 
40 in fullof all matters in dispute. This was promptly declined 
by counsel for Coburn and Ewing. The stock could have 


} : *s% " . » + . " } } 9 } 
then been ret Irned, but it Was retained, and an effort thads avai 


° . | of ,? ' ] sail ] }: } i 
to bave Coburn A wine comm Lted to a Tuil Settlement Ov the tetter 
which was written In tty progress of thy settiement the torms for 


, * 


: . Stas : } } ey ] 

receipts were carelully prepared, so as to exclude th lkdea thatit Was 
: . — ’ ’ " . " ° 

eVidenee Will disclose the tact that this 

COT PANNA lias carefully soughtirom the beginning to recover the last 


| ’ i a« ’ } ; } ‘ 
cent posstble from Coburn and Ewing, and at the same time has been 


unwilling to have the elaim ma by Coburn & Ewing judicially 
determined. ‘To refute this imputation of unfair dealing vour pe- 
| 5 ' 
, j ] 
[if OUCTS Wotlllid OSK Lipeal tha Loe Perit) | 0 offer ith CVidell Lin 


prety I's ads OPTQTNAY propa i ior carrvihe’ out the Gdetalls of the set- 
7 +> ‘ } ‘| a , : 4 . , - P rr ; Ly ‘ | a . *- 
Lit biit Lil aha Lili’ Cilclilt'e Sill LIICLI LiISISLea May? rid »\ ( YVUUFL iW wing 


a 


aE 
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and allowed by said company, showing that at all times from the 
acceptance of the proposition the company had full knowledge of 
the understanding of Coburn and Ewing and what they would insist 


' 


Upon, and that “ eood faith and fan dealing ” would have required 
the COUP ATT to have then repudi ited the arrangement, Instead of 
taking to itself all the benefits “arising therefrom. 
lull and comple Lc evids hice will show that the interlineation 
made by J. M. Coburn in bond.has been wholly misunderstood. 
This bond was never used, and this change was made ata time when 
itwas sought to agree upon these forms for earrving out the details, 
and in using this expression, “ pending litigation,” reference was had 
solely to claim made by the company,and when subsequently under- 
stood that if might be construed rocover both bills and cross-bills 
this expression was not used and nowhere appears in the 
iy papers so used in settlement; all of which can be shown by 
a full statement of all the evidence bearing upon this point. 
6. The evidence discloses that this company has had the services 
of Coburn and Ewing without any compensation whatever. This ts 
nonew claim n cde by { ‘oburn ane low Ing, but has been insisted Upon 


aut every step Phe court has OnIV bee pub i Possession ot ik por- 
tion of the acts Lhe Opilhion tied s ws the mistakes into which 
thi eourt lias been led Wi ask tinal the case be reheard, and (1) 


, | : ' ’ y ’ 
that this application for a decree be dented, and that the parties be 
} } 


i@it to the agreement Which thes nave made, and that the bills be 
2.) Or that the entire evidence bearing on this settlement be 
JI. G WATERS. 
KARNES & KRAUTHOFF, 
hor f eburn na hou hay. 


. ; , = 
: ,% ‘ : ' ; ¢ ‘+ 4 ; : 
bation Oj parties is btl WOrdas ahd Tgures as hOlLiOWS.: 


, — : , +4 Ti», Tiwd) me , , ’ 
hm ises number LO, TCO. 1070, & 1OG2 by avreement the mo- 
, ’ , } " 
tions flor rehearing to be takell Up ana ad “posed of next rule dav. 


KARNES & WATERS. 
hor U. & ie 
Rk. H. FIELD, For Cattle Co 


(on the llth dav of September, 1SS6, the following notice was 
To Judge George W. McCrary 

You are hereby notified that on the 17th day of September, 1586, 
lth tha CITV o| Leavenworth. Kay 28. by ore Judge bre wer, We will 


call up the petition to set aside the decrees in the several cases 
rir be ' | Pa RTT , Tsadar Vallaw 
id pending between Coburn « lnwing and the Cedar Valles 


: 


Land and Cattle C pany, Limited, in the circuit eourt of 
the United States for the western division of the western district of 
Missouri. 

J. G. WATERS, anp 
KARNES & KRAUTHOFF, 
Attorneys for Cohurn a5 ku ing. 
Kansas City, Mo., Sept. 11, ‘S6. 
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I hereby accept serviee of above notice : 
GEO. W. McCRARY, 


Kor Cedar Valley Land and Cattle Company, Limited. 


And at the Oetober term, 1SS6, of said court, and on the 8th day 
of November. A. D. 1SS6, an opinion of the court was filed in words 
and figures as follows, to wit 
In the Cirenit Court of the United States, Western Division of the 

Western District of Missouri | 


Toe Crepoar Varney LAnp AND CATTLE COMPANY, Limited, ) 


James M. Conurn ef al : ) 


BREWER, C. 


(‘oburn and wing 
Phe \ object that Lhe de cree as ent red shows il finned settlems nit of 
ati matters in cont versy and dismisses th) bills ana CTOSS bills, 
when in faet there was no final settlement and when under the 
pleadings no such question was In issue or could be determined 

‘The acts are this = Att l’ bills an cross-bills I) i been filed SOTnC 


compromise was ellected: of that there is no dispute. 


The Cedar Valley Company filed a py tition alleging that 
id all claims in dispute had been settled and asking a decree 
accordingly 

A hearing was had: aflidavits and other testimony presenied 
without objection. Both parties appeared and argued the question. 
No objection Wiis mad ce the iorm of the proceeding, the only oh- 
jections being that in fact the settlement was only partial instead of 
total, and that the court had no right to enquire into the matter, 
but could only dismiss the bills and ecross-bills. Now, it is Insisted 
that if anything had transpired since the filing of the original bills 
ana CTOS> Wills changing or affecting the Issules such new matter 
should have been presented by supplemental bill. I think counsel 
are right, and that such is the true practice ; but that ‘is a mere mat- 
ter of form. All the facts were presented as fully and as clearly as 
though stated in a supplemental bill. No objeetion on account of 
form was suggested. Will a party be permitted to test the judg- 
ment of the court on the substance of the controversy and Upon de- 
feat, then for the first time raise a mere question of form? Nothing 
can be plainer. When cases of an equitable nature are removed 
from a State court seldom is the plaintiff’s pleading in the full and 


precise form of a bill in equity. [If parties insist, repleading is or- 
dered. But, if not, and all the s are stated, will the court, after 
decree, set It aside simply beea the pleading does not contain all 


the formalities of a bill? Such a proceeding would give a bitter 
irony to the appellation of the court as a court of equity. 


So here it is not pretended that all the facts were not stated, but 
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only that they were not presented through the formalities of a sup- 
plemental bill. Coburn and Ewing were cut off from no right; 
were hot prevented from making i full li fense. They had every 
opportunity they asked 


Again, it is insisted that aflidavits were used, and not depo- 
that no cross-examination was had, &e. But all this 
thout objection, They offered 

the time they sought for pre- 


sitions: 
49 was by consent, or at least wi 

atlidavits themselves: had 
senting their testimony. They never asked to take depositions or 


the privilege of cross-examination Or tline to produce more testi- 


mony, of which they now say they have an abundance. They made 
no objection as. to the manner In which the testimony was presented, 
and I doubt not that if all the testimony had been by oral examina- 
tion of witnesses in open court such irregularity, i acquiesced in) 


at the time, would have furnished no ground for setting aside the 


} 


{i 


eCCcree based thie reon. 


Ile who keeps silent when he should speak must keep silent for- 


ever thereafter. 

(of the merits of the case I shall add nothing to what | said before 
when ordering the deeree, and of the duty of the court to render 
such il deere Lon the applicat nh OF elbiver PArly, when there has 
| settlement. [| have no doubt. 


‘> dq Cree ana for rehearing Is 


. 


} 
'\ 


been ltl fact il full COMLPPOTHISe meets 
The application for a correction of th 
ar nied. 

DAVID J. BREWER, 


f rrenal dudue. 


In vacation of said court, 


7th, TSSei 


And on Saturday, November 27th, 1 ), 
the following entry appears of record, to wit: 


CrepAR VALLEY LAND AND CATTLE Co. (Lid) ) 


(Mai af 


Wirtram N. Ewne et al. j 


Now, on this dav, the application of the defendants fora rehearing 


herein coming on for hearing,and the same having been argued by 


counsel and submitted to the court—now, the premises having been 


dulv considered, it is ordered that the same be dented, and that the 
costs herein be taxed against the said defendants 

And now acaln Come the - id defendants, by their solic- 
for an appeal }t} this eause to thie 


SU itors, and file petition f 
Supreme Court of the United States; and the following order 


is filed and ordered to be spread upon the records, to wit: 


ito 


ae ee 


cehiemn oe - 
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THe ‘Cepar Vattey Lanp anp Carrie Company, Lim- | 
ited, ¢ omplainant, : No. 1043 
. i > . - e + 


I'S 
WinurAm N. Ewine and James M. Copurs, Respondents. | 


‘ 

Respondents file petition foran appeal of this cause tothe Supreme 

Court of the United States, and it 1s ordered that such appeal be 

allowed on respondents filing a bond, with security to .be approved 
by the clerk of this court, in the sum of $500.00. 
Nov. 26, 1886 

(Signed) DAVID J. BREWER, 
| Circuit Judge. 


Said petition for an appeal is in words and figures as follows, to 


wit: 


[nu the Circuit Court of the United States in and for the Western 
Division of the Western District of Missouri. In Equity. 


THe Cepar VaLttey LAND AND CarrLe Company, Limited, 
Complainant © teas , 
ris, ) '" No. 1043. 


Wittiam N. Ewing and Jaues M. Cornury, Re spondents. 


To the Honorable David J. Bre Wer, judge of the cireuit court of 
° . . . , . . i. 
the United States in and for the western division of the western 


. 


district of Missour! : 


This day come William N. Ewing and James MM. Coburn and 
pray the court to enter an order of this court allowing an appeal 
§ | and to allow ee appeal ot this cuiuse to the Supreme (Court 
of the Unitéd States, and to tix the amount of: bond and Sc- 
curity to be required, and that such bond and security shall be ap- 
proved by the elerk of this court . 
WILLIAM N. EWING anp 
JAMES M. COBURN, 
R. sponde nfs, 
By KARNES ann KRAUTHIIOFF, 
WATERS anp HENRY N. ESS, 
Their Altorneys. 


And on the Srd day of Dee., ISS6, the following order was filed : 


CepaAkR VALLEY LAND & CArTLE Co.) 


7 


/ eal, 


Wa. N. Ewina ef al. | 


his day Cone de ren lants, D\ a it solicitors. ands present Lo th 


court their bond for appeal and a eltation in the above-entitled 
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cause; whereby said bond is by the court examined and approved 
and said citation signed. 
A. KREK KL, Judge. 


Said bond is as follows, to wit: 
Unrrep STATES OF AMERICA, set: 


The Cepar VaAttey LANp ann Carrie Com- ) 
PANY, Limited, (‘om lainant, . . 
| In kquity No 
Us, - 
; . — —— 1045. 
JAMES M.Copunn and Witiram N. Ewrna, Re- | 
spondents. 


Know all men by these presents that we, William N. Ewing, 
82 and James M. Coburn, as principals, and O. P. Dickinson and 
LL. J. Talbott, as sureties, are held and firmily bound unto the 
Cedar Valley Land and Cattle Company, Limited, its successors 
and assigns, in the sum of five hundred dollars; to the payment of 
which, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, by these presents. 
Sealed with our seals and dated this 2nd day of Dee., A. D. 1886. 
Upon this express condition, to wit: Whereas the above-named 
James M. Coburn and William N. Ewing have prosecuted an 
appeal to the Supreme Court of the United States to reverse the 
decree rendered in the eause above named by the eireuit court of 
the United States for the western division of the western district 
of Missouri: Now, if the above-named James M. Coburn and 
William N. Ewing shall prosecute their said appeal to effeet and 
answer all damages and costs if they shall — make good their 
plea, then this obligation to be void; otherwise to remain in full 
force and virtue. 


WM. N. EWINAs. SEAL. 


JAMES M. COBURN, [SEAL | 
O. P. DICKINSON. SEAL. | 


| 
| 
| 
L. J. TALBOTT IsEAL 


The above bond is hereby approved and ordered to be filed 
and made a part of the record. 
A. KREKEL, Juda 


ect : 


|, Henry © Gieisberg, clerk of the eircuit eourt of the United 
hereby certify that 
the foregoing is a true and complete transeript of the pleadings, 
proceedings, and final decree in the eause wherein The Cedar 
Valley Land and Cattle Company, Limited, Is complainant, and 
William N. Ewing and James M. Coburn are defendants as fully 


= 


ad 
~ 


as the same remains on file an: record in mv othiee 
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Witness my hand as clerk and tli seal of said court. 
Done at office, in the city of Kansas, this 18th day of February, 
A. D. 1887. 


mn Division : 
Hk. C. GEISBERG, Clerk, 
By WARREN WATSON, DOC. 
W. Missouri C. C. U.S. No. 189. James 
liam N. Ewing, appellants, es. Thee Cedar Valley 
liled October 4, 1SS7, 


@\ 


aw 
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SUPREME COURT OF THE UNITED STATES. 
OChPO SEH “PECEE MY, Te8td0). 


No. LAO, 


JAMES M. COBURN AND WILLIAM N. EWING, 


LPPELLANIS, 


THE CEDAR VALLEY LAND AND CATTLE COMPANY 
(LIMITED) AND GEORGE DINON FISITER., 


APPEAL FROM THE CIRCUIT! 


rHE WESTER: 


FILED OCTOBTLE 4, 1887, 


ee 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TEeRM, S00. 


No. 140. 


JAMES M. COBURN AND WILLIAM N. EWING, 
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Vs, 


THE CEDAR VALLEY EAND AND CATTLE COMPANY 


(LIMITED) AND GEORGE DIXON FISHER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
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J. M. COBURN VS. CEDAR VALLEY LAND & CATTLE CO. (LIMITED). l 


al UNirep STATES OF AMERICA, sct 


To the Cedar Valley Land and Cattle Company, Limited, and George 
Dixon ish r, Ceres ting . 


You are hereby cited and admonished to be and appear at a 
Court of the United States,to be holden at Washington, D.C., 
nd Monday of October next, pursuant to an appeal from 
the deeision of the cireuit court of the United States for the western 
division of the western district of Missouri, in a cause wherein J. M. 
Coburn and W N wing are appellants and you are respondent, to 
iudgment rendered against the 
said appellants in said appeal should not be corrected and why 
peedy justice should not be done to the parties in that behalf. 
Witness the Llonorable Arnold Krekel, district judge of the United 
CSLETT district of Missourt, 


Supre re 


" ? 7 
oii tiie Se 


show enuse, if Ani there be. whv thr 


States for the western division of the w 
j ‘ ' ' i ' . ; —— 
this Vnd dav ol December, i the vear of out Lord One thousand 


| ’ , 5 , 
eloht hundred and elghtv-six 


A. KREKEL, Judge. 


GhO. W. McCRARY, 
N NEY for for Appr llee. 


| the cireuit court of the United 
e western division of the western district of Missouri 
‘use wherein J. M. Coburn and W N lnwing are com- 
The Cedar Valley Land and Cattle Company, 


d that heretofore, to wit,on Thursday, November 


, 
> , : 
KR lt remember i 


ith, A.D. 1885, in vacation of said court, the following entry ap- 
pears of record 
IM. Copurw ef } 
moadinest , 
Crepar VaLttey LANp AND CATTLE Co. } 
fhis day there is received and filed herein a transcript of record 
from Jackso untyv cireult court, removed by defendant 
be it remembered that on the Oth dav‘ of Octobe PA 1). LSS5, 
there was filed in the office of the clerk of the circuit court of Jack- 


n county, Missouri, a petition wherein W. N. Ewing ef al. are 


lil 


ffs and The Cedar Valley Land and Cattle Company, Limited, 


; age ; — — 
Said py tition 18 In Words and hgures as loliows, to wit: 


~ 


JAMES M. COBURN ET AL. VS. 


In the Cireuit Court of Jackson County, State of Missouri, at Kan- 
sas City. 


J. M. Copurn and W. N. Ewrna, Partners Trading and Doing ) 
Business under the Firm Name of Coburn & Ewing, and W. | 

N. Ewing, PVits , | 
rs. | 

Tine Cepar Vattey LAND AND CatTLe Compayy, Limited, and | 
Grornce Dixon Fisner, Defendants. | 

The plaintiffs, J. M. Coburn and W. N. Ewing, partners 
ling under the firm name of Coburn and Ewing, and W. 
N. Ewing complain of the defendants, The Cedar Valley Land and 
Cattle Company, Limited, and George Dixon Fisher, and for the 


i 4,4t.’ , ’ a +; : , 
}) LLLiLLIIS CAUSG OF at ioOhn say 


That the plaintiffs, J. M. Coburn and W. N. Ewing, are partners 


i } 
trading and doing business ee firm nan of Coburn and 
Ewing and who join with the said W. N. Ewing ‘for himself as the 
PItLIISs Wh tis action, 


I 
That the defendant, Cedar Valley Land and, Cattle Company, 
Limited, is a foreign corporation created and organized under the 


laws of Great Britain and doing business and’ having property 
within the county of Jackson and State of Missouri and within the 
State of || . , 


That at the special instance and request of defendant, The Cedar 
Valley Land and Cattle Company, Limited, the plat tiff, W N 
wing, on Mareh 2nd, 1SSo, proposed In writing eit dlendens 
CO] chia’ , Re ee office in Lom ion, ye ne rhan 5 to subseribe for and take 
in the name of and for the pl: tiffs Coburn and Ewing two thou. 
sand shaves of ike anata aaa the par value of ‘ten pounds ster- 
ling, or So0.00, for each share, ee ee and only cond 
tion that the said plaintiff, W. N. Ewing, should be appointed man- 
ager os id li ic na init Company for the period of live Veoars, and 


Which said proposition in writing Is in words and figures as follows: 

Morcey’s Tlorer, TRAFALGAR SQUARE, Lonpox, W. C., 
MONDAY. Mar i Z ISSo. 

My Dear Str: Referring to our conversation this morning upon 

| - ibe CL ol ih \ subscription LO the capital stock of the Cedar 

) Vall \ Company and in re card to the remuneration to be 

paid me as manager of the company in America,! beg tosay 

that | have given these matters the fullest and mosé serious consid- 

eration, at |, fooking to my own proposition, T regret that | can come 


| ’ ’ , , S| *% 
LO he ol er conclusion than the following: | will subseribe for two 
4] , ] nad ] i ~-c 
sane (] Si] res, bu l ean (Oo SO OnLy Upon the condition that l am 
tO De Ap] ted manager of the company for five’ vears. App 


elating \ views as to al momical administration for the first 
; ’ 14°) ’ " ’ | ° ; t | ] ’ . } i } “1 ’ | 
year, | am Wi Y to 1ea\ the onorable board to suggest a sil- 
‘ i? = ] i a } ‘ 
ary not less than —, wl in their Judgment they ¢ in afford to 


prs 
I View Oo] the Work t doneand the earnings to be realized. The 
dol- 


ition to which, ot COUTrSe, all travelling, 
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office, and such like expenses would have to be paid by the com- 
pany, 

I am extremely sorry that the misconstruction of my letters should 
have led to that which is to mesuch an unpleasant incident. [had 
not the slightest idea of increasing under any circumstances a liabil- 
itv bevond SS0,000.00, and, as the above offer will involve a sub- 
scription of $20,000.00 in excess of my original proposition, | hope 
that you will concur with me that this will be as much as I ean 
fads iV be « X peck d to do under the circumstances. 


[ am, sir, most sincerely yours, W. N. EWING 


To Lieut. Col. D. Stewart. Cedar Land and Uattle Co., London 


That on the date last aforesaid and at the time of said proposition 
in Writing was made the board of directors of said defendant com- 
preudis was then in session to consider the same among other busi- 
ness, and the said board having under consideration the same did, 

ita session afterwards held on March 4th, 1885, duly approve 
ana CCE ‘ the Siilhne for and Ol} behalf of said defendant COlhn- 

pany on the condition that the said W. N. Ewing would sub- 
scribe for and take in the name of and for said plaintiffs, Coburn 
and Ewing, the said two thousand shares of said stock Ol the pur 
value aforesaid, and did for and on behalf of said defendant com- 
pany, Oo thi chile last afores uid, enter into a written agreemen! and 
contract with the plaintiff, W. N. Ewing, relating to and concerning 
his employment as manager of said defendant company, and which 


} } ’ 
said contract Is In words and hngures lolowing, to wit: 


Tne CeEpAR VALLEY LAND AND CATTLE 
Company. Limirep. MorGgatre STREET CHAMBERS. 
3) A MorGATE STREET. LONDON. &. C.. —=. 18 —. 


Memo. of sereement as to Mr. Ewine’s employment as the com- 
. | >. : 
pany’s manager in America, as arranged at the board’s meeting on 


: 1 , = 
Lia Ith of March. ISSO 


Mr. W. N. Ewing is engaged as the company’s manager In Amer- 
iva for tive vears from first of January, 1SS5, at a salary for the first 
vear of £600, and the salary for subsequent vears to besuch as may 
y Mr. Ewing and the board, six months’ notice to be 
civen by Mr. Ewing if he desires to terminate the engagement 
oflice and traveling expenses not Included in salary; oflice expenses 
iby Mr lewing at S2o.0G0 per month 


TH »\I \s § WEBER. Nec yel ry. 


y y , , 
. ; ‘ : ’ »? » : e . : fy " » . . 
adioresald, lor the. purpose Ob perioriniit Ne proposition made by thi 
’ 4 + 
, , ; . : : ‘ 
? +} ‘ ’ ‘ > Fea ') ' iar , baby , “l [ 
}) titi TF \\ N lowing, for Liit # Wilt . is «illi\ autinori ze —() (0) 10) 


’ 


iia | 


. + ; ) ' } ' ’ ' 

subscribed for and took two thousand shares of the Capital stock ol 
+ . | " " Be , ’ ] H i? 

sald delendant company of the par value of ten poutids steriimn 


| iY, OF 

$50.00, for each share so subseribed by them,and thereupon and on 
} ¢ , . ’ ; +} ] f ’ ; ’ yur | ‘ ‘ 

the date last aforesaid paid to the said defendant company the sum 


: ! ] ] ] 1] 
a. ‘ . , Le ’ [.aee | ‘ : 
Ol SUN on Silla ShUaures Ol SLOCK, eens VOL lhi full ol aii asscss- 


JAMES M. COBI 


ments and ealls. theretofore and + 


acLIonNn., which have been lil: 


- 


—~ last aforesaid received Ol 
its properly authenticated ; 
said stock so subseribed by | 
That Immediately thereafter th 
Upon the duties of biahager oO thi 
of the defendant 
and now is in the 
all times heretofore 


of ‘Texas. 


ill 


} 
hreqil. 


‘ 
| 
company, bal 


management 


ra 
’ 
(>) 


’ 
t)} 


cl 


That Oli OF about Sept mber ran 
writing, did attempt to cancel and 
plaintil, W.N. Ewing, as manag 


and which said writing Is In wo 


THr Cepar VaAti 

‘ | | 
Company. Limirep. Mo 
oy A VIORGATE STK! 


Dear Str: | am instructed to 1 
the facts which have come to the 
With vour purchase of the Ceda 


« @ . gay < "me. & 

ip to the commencement of thus 
ide On said stock. and Or) the date 
id from the defendant COM pany 


ind issued certificates of shares tor 


e plaintill, W. N. kwing, entered 


business concerns and property 


‘ 
’ as } 
lias Dee Con brits. Sllce tien 
the same, cons sting now nel at 
; } r ’ 7 
ely and herd of eattle in the State 
os | j i 7.6 , - 
» ISS5S. the defendaht company, mn 
terminate the appotntment of the 
rool the sale adel ne Lili CONLPAany 
ls and figures as follows 
LAND AND CATTLI 
GATE STREET CILAMRERS 
eT, LONDON, I. C.,-7 Sep. ISS) 
niorm vou that imconsequence of 
? 


? 
» 


of the board connected 


Valley property from Mr. Munson 
V proj} 


i Wier \ 


I ie directors have deetd l to caneel Vou! cLPPPPOUELUTEDO TD is MAMA, 
. ; 
and that yvour duties will terminate at the date of'the delivery of 


’ 
’ 


this letter t bash 
books, papers and Of} ! Property 
ent in your hands, and [ am to r 
Lo him accordingly 

Yours truly, 


; 5 


| 
Lit 


‘ . 
i 


Mess 


4} ; ? 7 ‘ , ] 
Is authorized to take charge of ail 
’ ‘ eas . ’ 
Deron eing lo Lhe Company at pres: 
i ‘ 


f 


} 7 } 
hat vou do liand them over 


quest 
. 


THOMAS E. WEBB, Seeretary 


Coburn and i 


N. Ewing wing, Kansas City, 
Mo.. U. 8. A. 

The plaintiffs (‘oburn ana wil vr Tull her state tist the sole ana 
only inducement, reason, or consideration for the plaintitls Coburn 
and wine making said subscription of stock aforesaid was thi cip)- 
pomntment of the pilaintitl, W.N. Ewing, as the manager of the said 
COMP MATL ior the period Hloresa dl. thie saa COTMPaATY and all tha 
otlicers and Inemibers belng residents of lone and, un icqualn ed 
with the methods or Wavs of succes =stully trans iclihg business im the 


State of ‘Ts xas, Where all the business of said defendant CODD PANS 
has at all times been loeated. and the said plamtrit, W.N. Ewing, 
being then and at all times since thor uch, etliclent. economieal. 
and successful in the management and carrving on of the particular 
business engaged ae D\ the dete 1 itil COTMPANY ; anid thy, plaintiffs 
Coburn ana luwing further aver and charge the faet to be that they 


would not have subseribed or tak 
stock whatever lad 
the let nalanet COT Pa 1\ Lp PO at 
N. wing, as hiahaver of 
that the defendant, Gr orge Dixon 
of said defendant COT PAIL and to 


] 
! 


de 


Cl) Uli shares of tla said capital 
the contract and ehyvagement of 
and employing the plaintill, W. 
ompany for the period aforesaid ; 
lisher, Claiming to be a director 
be acting In its behalf at Kansas 


| 


iT 
ae 


. 
5 
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City, in the county of Jackson and State of Missouri, on the 5th day 
Ol Octobs r delive red to the piermtifl the writing last aforesaid, signed 
by the secretary of the said company, and did thereupon demand of 
and from the plaintiff, W. NX. Ewing, all the books, papers, and prop- 
ertv belongt 
suid plaintiff, W. N. Ewing, as manager thereof, 

That plaintiffs further say that plamtih W N. Ewing, 


‘ during the entire time that he has been acting as manager of 
? 


J 


ig to the defendant company in the possession of the 


. ? ‘ ? | ' . 
the said defendant company. has been taithful and ethetent 
' .* . . ’ ’ . 
nwaareve (>t ‘Lil ; ~ (jt | i ~ is sj] ' pil) rel ail | nas i ) = \ =< 


| ’ fig ’ . 7 : ’ ’ } ;} rai] ‘ ‘ ’ | 
ttl iiiat LIV, LHOrOUGHILYV, Ald eco! iiit j \ ha successiully Tyhikliagres 


. + 


" " : ; , , ; j . 4 . *. ; < . le 
the OUSsIneSsS allalrs of the sald delendal rporation that iba iif 
1 ; " ‘ . 
Menadant Companyv thas mace mirever pK = flied more wWmoney than 
. ’ " , ' ’ ’ | 
OLHUeTr COM pAb es Ta SsSitnMtar OUSITTCSss nel Has advaneed ana appre. 
‘ ‘ 
’ } ’ i ‘ ‘ ¢ } ‘| 
( qdtne value of ts property al . 2 © at teust the sum of 
; , ; } j " 7 
Twe V-live per centum oF each a ned fas as such man- 
. 
ie Ci iil ete. { fil a i] =i i] ‘i | ‘ I | \ 1) \ js CUUSse, 
7 ; , , , . , 
; a OF ()] CAC af bf] Li i | -_ + »*? ritdyye rit ft “Lat ly 


tom 
+} ’ ] ? } ; P 
, i ’ ' 
ar ‘ Liit iL tidal Vaiu {} ot . ‘ » ~ I i} i / ‘ =a ht 
| } { rT | : ’ ™ sf PEPER PE Ep} . ) ie] hyy 
}? iis rtethl ; ‘ ji] WwW iis! _ ; ~ i Lif - 
} i ‘ m™ OM) 
t } ’ ’ ; ’ ’ ~ ° >} ’ 
iif j Ih CAST) Liereotd) i fi «ll bill i os? J / / » 4? Mm] pro 
SI } 4 | 
, ’ - o- ’ , ' ’ ’ } + 
} | pid Lilt ‘ (hil © pro 2 : . i = rit’ bie 
; 
~ + 
i ‘ > ’ ’ " 1 
_ 1! } r i ‘a ered eee i? sf » Pie ‘ ‘ i | rik ¢ Pha ppeerhy tT 
; 
‘ +] ‘ 
‘ , , ’ , y? 
ctl (tie i* I '{ ; = utr, fi | 2 , ‘ (ij rf*itl I it) the 
, ' j 
. ‘ , . , ' " 
sald Irn and Ewing, but to pa nny part thereof on 
. ( ‘ ’ 
‘ ; +’ ‘ i ' , . ’ ’ ; ; : : ’ 
iil (rtiis Wid " | cer Gaiet “al : oe . : : . _* = Has 
; 
i. seal fi] ~ sa s sLESUS 
, 4 iY 
’ ' yt 7 ' ‘\ 7 ' ’ " ; 
Lh ii { ‘ j etl ered r «at . i ; It1il, 
’ . " 
, ¢ , 7 
\\ N bie? ‘ it ! eee ere I mis Sf Ss Thliatll- 
; ‘ ij y ’ . " 
ive] if i . ill : \ ~ = { t}i ian t * ‘ : and 
i 4 ‘ — \\ ," ;  - tae . | 
ti] 4 ; i ' | iil , \ ia j ri ; ii { ic*il 
’ 
, , ~ 
. ; 
Ve raereorl aha mreorre cial He () st] s/t) yf ed 00) i en Tie 
} yf ’ " ’ ; } 
iz ,? ‘Fi ‘} sci i the t thi Gi ‘ i 
‘ ' frye j ~~ | | \\ \ | , —1] 
| } titi i itll i vs \ ' 3 iil 
: 
: , , 
an ; Has Troms time to tite Vis pers tole 
‘ } \ " ; \ _ & " im I. = = i \| at a +. ; ’ , : 
‘) i "3 4 ial ~ at i , . i Ph =6ghtt 
Piihwe. tii i‘ :? ™ a ‘ ‘ i}? i pit 
> , 
‘ : 
~ sti! i ci] Belen ! \ i . I \ | ihe (i 
’ ’ i ry)? ’ ’ >) i ’ ’ ’ i r,? ’ ’ 1? 
e’Litiet ‘ itil i \ i * ae , a ~ ey , ‘ aes | ~ 
. 
\ 
> ’ y) , , , ’ ’ & i} \\ 1% r 
payment or to In any m . ep \ ying, 
t? r} } = | x_ ) ' '\ | ‘ *Td) 
bi eothl ii ,? i , if i j j 
* 
| ; Soa me i * ’ ? Se +] ’ ] 
Lie precede = JUTLIICr sia\ i A t () f Lii@ «le 
{ . , . ‘ . } , , ‘ + , ; pee? + 
if Ail { — [oon © ‘ d ri ; il i if ; ~ ble i ~ ’ | i} . ~ ‘ bii- 
i 
j ) , ? . 4 » has ‘ ; . ; . " 
i cl ites, a id] Pele] Pp esta pba toc tf ) i > Pe * ‘i . ee 
, , ‘ | 
’ ; : ; ,? < ; ’ ’ ’ 
‘)} Lit j ‘Pry [ if ()] it’] Lie] bil ; , t? a] iJ} ‘ il i rheaoy 


? 
’ ’ : = ’ ’ ’ ; 
duties as anager of tli mrenaal f preadi\ b TP res itied bby 
, . , 
" " ; ++ . ‘ . 
actions at law dispossess and turn oil Out OF thie position of such 
: l teal onl TRY 

manager, and lo seize Ubyy DP ahd take Poth) LIS POssessloli ail its Prop- 


. ° >? + on . | 
erty, wioerevyver situate, aba alii COULTO Llidd Thali aoe mentol the same 
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without paying, offering to pay, or refund the value of said stock as 
aforesaid to the plaintiffs Coburn and Ewing, or any part thereof, 
vi » pay the reasonable damages accruing to the 
plaintiff, WN lewing, by reason of the failure and refusal of de- 
fendant Compan to further periorimn its contract with said plarntill, 
WN. Ewing, as manager of said company, and without releasing 
ana bracts Mhiiving thie said piaintill, WW N. lewing, for lis liability 


; 


_— 
-_ 
— 
— 
—_ 
— 
——e 
oe 
— 
ss 


to said bank The plaintiffs further state and charge the fact to be 
) 1 


that the sala plant lis ol riviit entitled to continue Ih the proace- 
able. quiet, aha orce rly Poss “S1On) ana control Ol the property and 


} a ’ " ! 
business of the defendant COT P MALL Ubitli sucii time as the defendant 
= — ey wee 1} L ewi alll 
COTMNPAnNYV Sila PaVv tO sala porain ltis,Cooburn ane sWInG, t i@ Vaiue ol 
’ ‘ / ’ 1} ’ . . . 
their said stock aforesaid, and shall pay to the plaintiff, WL N. 
lowing, His reasonable damages | r thre faliure ana refusal of the de- 


: or 
' ’ iy ' > a ’ + ; fy ; ’ ‘ 
fendant eompanv to further pertori: its sald contract WIth bya iis 


such manager, and until it shall release or indemuify him in his 
liabil iV to said DAK TOT acl \ inces LO sald defendant COL: 
J pany, and upon performance of all which by said defendant 
company the said W.N. Ewing will immediately thereupon 
surrender to said defendant con eee all its books, papers, and prop- 
erty in his possession as such manager; and the plaintiffs further 
aver ana chy ve tt ict LOD f th sald le fendants or ¢ ither 
of them or an of ther attor Ss, agents, ol emploves, confederates, 
or assistants are permitted to dispossess the plaimtitl W. N. Ewing, 
, : ;' — a ! 
ms SUCH) Wal ver. it © De to ii mrent and Irreparabie myuryv ol 
ti . 
the plaintiffs and each and all of them and in. vielation and disre- 
oll Loft the contract a tr agreement heremmbetor ‘mentioned made 
by them with tl rr Tk 
Wheret pia | ie defendants, The Cedar Land 
lied f [tie { Pry poral 7 i . is rere Dixon “licl and each 
, } 
) lo (-\ i : npioyve eonederates, And USsIsl- 
in) and ; mon emporal enrolned trom inv Way 
Ol Thee r intel r or dispossessing the plaitillh W 
, | 
\ \ J tired . (j Rereeen COUP ANS (>| with his DOs 
Sess of sis property or with his control or management of its 
: 
business affairs. and that th each and all of them. mav be tem 
MOPTATLV eChyor i from ne io Or COTMMeHCING ahi aclion al law 
(>) 4 bit \ | 1} 1) \ ur { P oe t PUP post that Liye defenday i 
may be summoned to answer this petition; that upon a final hear- 
inner f defendants mav be perpetually enjoined as aforesaid: that 


proper, and for costs of this actior 
KARNES aAnp ESS anp 
WATERS anp CHASE, 
1// for Pla yfal 
Phe writ attached to said pet =< in words and figures as fo 


wit 
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(urcuil ( ‘out Nummons. 


LU The State of Missouri to the sheriff of Jackson county, 
Crreeting : 

You are hereby commanded to summon the Cedar Valley Land 
and Cattle Company, Limited, and George Dixon Fisher, if they be 
found in your county, that they be and appear before the honorable 
judge of our cireuit court of Jackson county, at the court-house, In 
the city of Kansas, on the second Monday in January next, It being 
the llth day of said month, then and there to answer unto the com- 
plaint of J. M. Coburn and W. N. Ewing, as Coburn and Ewing, 
and W.N. Ewing, as set forth in the foregoing petition, and that 


} 


you then and there have this writ, and that you certify how you ex- 
Witness L. F. MeCoy, clerk of the said cireutt court, 
SEAI | with the seal thereof hereunto atlixed, at office, in Kansas 
City, this 6th day of October, A. D. 188.5. 
| LL. F. McCOY, Clerk, 
By D. M. McCLANAHAN, D. C 


’ : . . , i ° , 7 

he sheriff's return on the back of said writ 1s in words and fig- 
ures as ftoliows, to wit 

Executed this writ this 6th day of October, A. D. 1885, in Jackson 


> , , . : 
. " s+ ; . " " ’ ’ ‘ ’ ’ '? ’ 
eountyv. Missourt. by delivering a conv of this writ. together with a 


| 1 petit to attached, to George Dixon Fisher, dt 
z \ | defendant corporation, The Cedar Valley 
Lani i Cattle Company, Limited; and, further, on the same day, 
y delive ( oy of this writ to t Within-named defendant, 
( |) sliet 
WT. HICKMAN, Sheriff, 
By WILL SUPLINGTON, Deputy. 
) ‘ mi) 
1] (on the LOth day of the regular October term, 1885, of the 
it court of Jackson county, Missouri, the same being the 


ws 


’ } ' : : i , . 
oUth day of October, A. D. JSSo, the following proceedings were 


’ " ; +s iy 4 .* 
serine ‘7 i PeCOrad ill till eause, to wilt 


J \I CL ObBURN €Al d \W N OWING, Partie rs as Coburn and 
lwing, and WV. \ WING 
Tne Cepar Vattey LAND AND CaTtrLe Company, Limited, | 
and GEORGE DIXON [FISHER : 


Now, at this day, comes saki defendants, by (a ore W. Ne rary. 
Iesq.. and Messrs. Adams and Field, their attorneys, and enter their 
ce in the above-entitled cause and file their petition, duly 

| and bond for the removal of this cause into the cireutt eourt 
yf the hited States in ana ior the western division ol the westerh 
district of Missouri. 


JAMES 


VS. 


eT 


AL. 


COBURN 


M. 


Said petition for removal is in words and figures as follows, to wit: 


In the Circuit Court of Jackson County, \Iissourl. al ILansas City. 


? 
’ 


” 1? 
Know all me 


(detoly r ‘¥ rli. ISSo. 


Laxnp anp Carrie Company and Gero. D. | 


Jacks COULYV, \lissouri, at Kansas City: 

ners. the defendants in the above-entitled cause, 
w oto this honorable court that the matters 
dispute in the above entitled suit exceed, ex- 


1 ’ : . , 
1] ] % 3 it (| ii ij Li} l 1 «dioriars : that the 
wine. are both eitizens of the State of Mis- 
"Me vi Defore the tnstitution of this sult. 


} 


ire ahha Have been sinee be fore the institu- 
(2) Liat Is to say. your petitions a the 
Cattle Company, Limited; is a corporation 

the laws of the United Kingdom of 
o. D. Fisher, re- 


' 
} ! 
ubrect (>| Live 


: : i (Jueen of the 
. } ] } 4 acAs . " 
[3 } biel reianea Your petitioners 
’ 7 . 
rl bond, with wood and suthcient sureties, 


gee “egos , 
of the United States in and 


vestern district of \lissourl. on tiie 


} 


SeSs1on, Coples Of process 1n sald sult against 
. 1 ott r proceedings 1n sald cause 
' ’ , | , thy) . _ a ‘ } . . 
bi bray fiint this eauuse: ve removed Io! 
. t 7 
irt of the Lnited States in and for the west- 
Leh) Glistrict of \liss uri, and that the Jack- 


proceed no further in said suit save to order 
rial, as herein praved for. 
GhO. W. MeCRARY anp 
ADAMS anp FILLDS, 
kor P: litione rs, 


n his oath say he has 
jhia VY swWworh, on lls oath says that 12 11aS 
, , ’ 
nnd KNOWS the contents thereot that the 
= {tf rs .e mitarned are true 


GEO. D. FISHER. 
i sworn to before me this 50th day of. ’clo- 


AMOS HH. KAGY, 
Notary Public, 


al is in words and figures as follows, to wit: 


resents that I. Geo. D. Fisher. as prinel- 
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pal, and James A. Forbes, as surety, are held and firmly bound unto 
J. M. Coburn and W. N. Ewing in the penal sum of two hundred 
and fifty dollars, the payment whereof, well and truly to be made, 
we bind ourselves, our heirs and representatives, jointly and sev- 
erally, firmly by these prose its, Upon Line | lowing conditions: 

Whereas the Cedar Valley Land and Cattle Company, Limited, 
and Geo. D. Fisher bave petitioned the circuit court of Jackson 
county, at Kansas City, Missouri, for the removal of a certain cause 
therein pending, wherein the said Coburn and Ewing are plaintiffs 
and said yy tLitroners are defendants, to the circuit court of the United 
States in and for the western division of the western district of the 
State of Missouri: 

Now, if the said petitioners ahall enter in the said cireuit court of 
the United States, on the first dav of ls next session, & COpy of the 
process against them and of all pleadings and other proceedings in 
suid suit,ac pv of the record, ana pave a | costs that may be awarded 
by said circuit court if said court shall hold that said suit was 
wrongfully or improperly removed thereto, and «!so appeal and 
enter special bail in said suit if special bail was originally requisite 
therein, then this obligation to be void: otherwise in full foree and 


Witness our hands and seals this 50th day of October, LSS5. 
GEO. D. FISHER. i “ 


J. A. FORBES SEAL 


Mt During said October term of said court, the same being 
the Slst dav of October, A. D. 1855, the following proceed- 
Ips were made of record in this cause, to wit 


J. M. Copurn and W. N. Ewine, Partners as Coburn and ) 
Ewing, and W. N. Ewina | 
Vs, » 6995. 
Tue Cepar VatteEy LAND AND Catrie Company, Limited, 
and Gro. D. Fisner 


Now, at this day, come the defendants aforesaid, by their at- 
torneys, and defendants having filed their petition and bond for re- 
moval of this eause into the circuit court of the United States in 
and for the western division of the western district of the State of 
Missourt, Upol consideration he court erants the prayer of sald 
petit! mh, approves sal 1 bon l, and ace pts the stiretly thereon, and 
orders that this eause be removed into the cireuit court of the United 
States in and for the western division of the western district of the 
State of Missour! 


STATE OF MISSOURI, 
founty oO} Jackson, j 


[ L. F. Met OV, clerk of the circuit court of Jackson county, 
Missouri, do hereby certify that the foregoing is a full, true, and 
complete COPY Ol all the proceedings had it) the Cause where in J. 
M. Coburn ef al. are plaintiffs and The Cedar Valley Land and Cat- 
2—140 
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tle Company, Limited, et al. are defendants as the same appears of 
record and on file in my office 
In witness whereof | have hereunto subseribed my haime 
[sean.] and aflixed the seal of said court at office, in Kansas City, 
this olst day of October, A. D. 1885. 
L. F. McCOY, Clerk, 
By D. M. McCLANAHAN, D. ©. 


LD And on Monday, November 23rd, A. D. 1885, and in va- 
cation of said court, the following entry appears of record, 
to wit: | 
J. M. Conurn et al. ! 
against 
Crepar Vattey LaAnp AND Carre Co. J 


This day comes defendant, by its solicitors, and files answer 
herein. 
The follow Ing order was this day filed in this cuuse, to WIL: 


In the Cireuit Court of the United States, Western Distriet of Mis- 
sourl. Western Division. 


J. M. Copnurn and W. N. Ewine, Partners, Doing Business as 
Coburn and Ewing, and W. N. Ewine | 


Tur Cepan Vattey Lanp anp Carrie Company, Limited, and | 
Georce Dixon Fisner. } 
lt is ordered that the above-named respondents, The Cedar Valley 
Land and Cattlh Company, Limited, have leave Lo file il cross-bill 
herein 
Said answer Is in words and tigures as follows 
In the Cireuit Court of the United States, Western Division, Western 
District of Missouri. 


J. M. Conurn & W. N. Ewtna, Partners, Doing Business as ) 


Coburn and wing, and W.N LWwiInG, Complainants, | 

Pie Cedar Vattey LAND AND CatTLe Company, Limited, and | 

GeORGE Dixon Fisier, Respondents | 

14; Th Joi f and \ pral Ans ey at the Ahove- Named Respond: nis 
in fii Bill at Complaint. . 


These respondents respectively, now and at all times hereafter 
saving to themselves all manner of benefit and advantage or other- 
wise that can or may be had or taken to the many errors, uncertain- 
tics, and imperfections in the said bill contained, for answer thereto 
or to so much thereof as these respondents are advised it is material 
or necessary for them to make answer thereto, severally answering, 
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The respondent company is a corporation organized under the 
laws of Great Britain and Ireland. 

These respondents deny that, at the special instance and request 
of the respondent, The Cedar Valley Land and Cattle Company, 
Limited, the plaintiff, W. N. Ewing, made to said- company, at its 
ottice, in London, England, the proposition in writing set out In said 
bill and dated Monday, March 2nd, 1885,and respondents say what- 
ever proposition was made by said complainant, Ewing, to said com- 
pany upon the subject of his employmentas manager or with respect 
to any subscription to the stock of said company was made by the 
sald lewing on his own motion, and not at the special Instance and 
request ol sald COMpAany, 

l‘urther answering, these respondents say that true it is the said 
complainant, Ewing, addressed to the said company, at or about 


oe 


} 


Mareh 2nd, 1885, a communication in writing snbstantially in the 
forth in said bill, but whether the communication set forth 
In sald bill is a true copy thereof respondents cannot answer. 
And the respondents say that the said proposition, having been 
QUIN considered by the board of directors Ol sald respondent COlli- 
pany, was rejected, and said company refused to enter into 
7 any contract or agreement whereby stock should be issued to 
said complainants, Coburn and Ewing, upon the condition 
that said complainant, W. N wing, should be appointed hhahager 
of said company for the period of five years or any other period, 
And respondents further say that, after being advised of the re- 
jection of iis sald proposition to subseribs for stock In said Colipany 
pon the condition lore said, on the bth day of March, ISS5, that 
said complainant, W. N. Ewing, for Coburn and I:wing, made an 
cLPOPOE ition In writhng to sald company requesting it to allot to said 
Coburn and Ewing two thousand shares of its stock, which applieca- 
L1On) was unconditional, except that the allotment was to Ly made 


upon the terms of the company’s prospectus 
Said application was as follows : 
lo the directors of the Cedar Valley Land and Cattle Company, 
Limited, Morgate street chambers, Morgate street, London, CC 


’ ’ 


("sENTLEMEN: | request you to allot me two thousand Shares up) it) 
ms of the companys prospectus, and | hereby agree to aces prt 


> . 
, 
tif os 2 


the same or anv smaller number that may be allotted to mi : and to 


ay ten thousand pounds on the first day Ol] May, ISSO, as thi board 


: " . ' . ' 
foo , anthoriz ‘CO ron | >of t 
(iCslires Lilia | AULHOrize Vou lo registel Tri iis Lil maiader O} i 


it sald 
‘Names-in fell: WILLIAM NATHANIEL EWING ayn 
JAMES M. COBURN. 


Address: Kansas City, Missouri, U.S. A 
Description: Bankers and merchants 

Laat lth Mareh, ISS5. . 
Signature: Coburn & Ewing.” 

Is Respoudents, further answering, say that it Is true, as al 


eved, that at the time when thi prop sition first above men- 


_ 
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tioned and set out in the bill was made the board of directors of 
suid respondent company was then in session, and that they con- 
sidered said proposition, among other business; but it is not true 
that said board of directors did, at a session held March 4th, 1585, 
duly approve and aecept the same for and on behalf of respondent 
company ot the condition that the said W. N. Ewing would sub- 
scribe for and take in the name and for complainants Coburn and 
wing the said two thousand shares of suid stock ' but, on the con- 
trary, the said board did, upon consideration of the said proposition, 
disapprove and reject the same 

l‘urther answering, respondents say that true it is that the re- 
spond nf COMpahnyv enter d into an agreement to employ the com- 
plainant, W. N. Ewing, as its manager, a copy of which agreement 
is set forth in the bill; but it is not true that such employment was 
In consideration of a subseripticn to the stock of said company by 
sald Ewing for Coburn and Ewing, and respondents aver that said 
COMMAS distinetly refused to consider the two matters together, and 


the application for stock was a transaction entirely separate and 

apart froma thre CInpuovinent of said lewing as such Inanager 
Further answering, these respondents state that: the said com- 

plainant, Ewing, entered on d 


‘ 
| ! 


iy as mnahnagel of this respondent 
company, and it is also true that on or about September 7th, 1885, 


thie respondent COTM PATS did Culhce and lt rminate said rt spond hit 
lewing’s appointment as its manager, and did execute and after- 
wards, about October oth, 1SS85, did serve upon him the notice of 
removal set forth in said bill 


And these r spondents, further answering, sav that .the said com- 


a. . 
plainant, W. N. Ewing, was removed from the position of manager 

as aforesaid, and his appointment was eancelled for the fol- 
1!) lowing good and sutlicient reasons, to wit ; 


. - 7 | ; 4 : : 4 . ° } ; . 
he sald complainant, | wing, obtained his employment Aas 


manaver as Aartoresalad D\ fraud.in this: that al the Lime he procure df 


' : } } ’ .. 
rhe Sebi ll Suppressed ana seereted certalh taets then 
: 


known to 
him clit 


the respondent company and which li 
was In duty bound to divulge and which, if divulged,;would have 


His ClhpwoyImment in that or any other capacitv bY thie Sills 


’ 
Bie: 
. | } 4 ; 7 ’ 
COMMpPanhy , a Which facts, as well as the acts of coneeelment and 
° , , " . 
* ' . ‘, : a 4) } } 
Mauda aroPresald, are herelnaiter Tuliv set forth and stated. 
’ ? + | ’ ’ } oy . " 
Resp nad nis rcvirer state thal eretotore, to wit. on or about the 
i) . » 


> } sae } ' j , e 
Zend day of December, ISS4, the promoters of respondent company, 


beng then engaged form ra corporation under the laws of 
; ; » ’ . . ] } j ' . : 
Great DBritatn and Ireland mor toe purpose of engaging kn the eattle 
i i ro = =, 
1 ‘ : . , o J ’ 
DUSINeGSsS Ih thes ‘) x Las aha by Ing then destrous of purchas- 
i 


pany, When formed, a certain ranch and a 


*.3 3% ' " “a Fr , ; ; ‘? ‘ 4 i ] ‘ " ’ 
Cerialh) Marge herd OF cattl in said & ate, Then the prop riy of one 
\W 3 \] t} ‘ +} ' : ‘ | — . 

‘ iSO did cinploy the complainants Coburn and Ewing to 
; ; » @ a . ] } ° ‘ 
i O] Chas their s Vahts a aevents lhl making said purely iS 
and the s b PrOTMOTLETS, a y for and on behalf of the Company, 
; : } sie } i , : . , 
thie ! COlLPLCTIDD) nmaond abo 7. 1 hormed, to wit, the Cedar 


anv, Limited, did. on or about the 
m London to said Coburn and 
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: 


Ewing, instruct them to purchase said ranch on the lowest possible 
terms, not exceeding the sum which had been mentioned in a 
previous letter from said Coburn and Ewing, dated October 22nd, 
1SS4. 

And respondents aver that the suid c ynplainants., a MI. Coburn 
and W.N. Ewing, partners as Coburn and Ewing, accepted said 


employme it and ageney, and there by undertook and aore d to buy 
the said ranch at the lowest possible price na fuithfully LO repre- 
sent the interests of said promoters and of said Company 
20) when formed, and were thereby bound in good conscience 
and in equity to be farthful in their trust and have no seeret 
brite rest a iverse to the Interests of sald promoters an of Sil com- 
pany when formed 


’ ] : — ; } : “ipel 
Respondents further aver that afterwards, on or about the 29th 
‘ : } io ; id ’ , , + at. , 
day of December, ISS4. the said Coburn and Iwi vy in the mean- 
‘* . , . vv: , ] ] ’ j ‘ " * ° i ‘| . 
Lime mavihhy acecepried child CTILeCTeUd ii iti co Vi Liat imrerney 
. ‘ 
aforesaid, Gidk Hotuly thi promoters . | rcs . L company by 
. F ; ‘ ) ’ ’ ' . . : : i ; 
cabiegram that thev had Ciosed the Cont Purchase O said 
| a 
rancil, se be forth ih Salad Cabilegral { { - { the ( hniract 
Ssiid « iblegram |= lh Words and tig Vs 
é + ; ] ; ‘* i ; ; 
oOntract Ciosed price lor Cat ( its itv Cis. CACeD 
’ 1} ‘ oo. ‘ ’ \ ’ 
bulls evervthing actually counted com lay concluding 
’ ee , 
'* ‘ 
August rst horses and mules Its { ve thousand 
ee ye ; ' , 
acres at two dollars ial Lner pro bavments one 
’ * 


, , 
’ ’ * Wd , . 
oaks fiitls a (j ij I ‘ ai Lt a tal . I . Ai lif ivi pel 
i 
, * " . ¢ Bos 
CELL) bor redid 1] [Oy] bLure I , ; 3S etl rndred 
. } ; 
thousa | \\ i a ‘ rl ' | Coiie Vi | > i i i ‘ Perr ist'’s 
rt ; : 
bu ‘| re a i _ il i | , i & ' ; j ae ' t’*T 
cy | ; , ° . ’ 1’ ‘ ; | 
pro lil vf om barat ‘ Hh) 1 \ raw ‘ ¥ ; il 
, ’ , 
} } : = \ 7 , x 
thousand in New, York Monday 1 ontra iold 
“¥ } ; ’ } ’ 
OOd fi —=Waer [dé ( 
] 4] ‘ 4] 
(nd the said promoters of the resy rm rT pon 
; i 
' ’ ’ | ; : ; 
thie cri ria ij ! ‘Fi al j ' pLotl ss , = 
" . 
cablegram truthfully stated the ] »s \Mluns hia 
} ‘ ; 
, . ; +i _ - @ 
pepe Vi sii | ; ~ ‘ ‘ lhl at it Ie 4 ' . . i 
J 
; 
; . , ’ ; ' 
orward to them mone, » | K eC pul 
, 
; 7 ’ , ’ 
‘ | biat? CY OF Si 1 ra ‘ iil ‘ 
; . _ 
(Pr) ()] «t as i its ‘ s ' |) I : 4 i} I rue is, 
t ti , : ; ; . 4 rr " ‘ ’ 7 
ati PECL LItSt () “<i t] } i j cil i i ij ‘} 
‘ 
ws Ph i] “4 ) '?) trl t t ' ; ' ‘ } ’ ri? = .% , y*. 
= €7 @7 « | ati 4 s™i / ¢ a? y ; ; ‘ I ‘ ;Ptal 
Cilist t] ' ney 
’ ’ + -~ 7 
} j ‘ | '.? ; \ —" ‘4 . 
21 (nd on or about the | I ISS5, after the re 
i ‘ 
SPOT nti c¢ Th} ! , phiitl bere — / | | PLO) 
as ; 
, 6} ‘ 
‘ ; ' ‘ ‘ ’ 
sili . oo Lc’ ] iit i TCs; i ‘tt Ll y I ; * 4 aa 
} ‘ ; } 
‘ . , : 
Prictitial WW I A i. Pilil isfe i I ' ' 7 ' “Prone 
‘ " ’ 
eli Col eee ~~) { Lo Siiltl { Mil I (*] 5 ih) {) 
. > 
~ ‘yep]? if | ' | I , . ‘ 
° , b wt) i) mC Gilet) ttl V Lia j i i a 
. . 
purchase . 
, ‘| ‘ 1 ww \ ’ 
\nad on or about tli Sth d \ Pes prorce vu COllle- 
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of said property, sent to Coburn & Ewing the further sum of 
§1790.935. : 
All QO] which sums of money were duly recelve d bythe sald ('o- 
burn and Ewing in trust for the purchase aforesaid. 

The respondents further represent that after the receipt by said 
(‘oburn WN lowit cy of the first instalment above mentioned they 
falsely represented to the respondent company that they had paid 


| } . — P ! } 
the whole of said sums to said Munson on account of the purchase- 


money of said property, said false representation having been made 
Ly cxlyle wrrai. (| ited tl) January, ISS, is follows: ; 
Contract signed and money paid 
Complainants Coburn and Ewing did not in good faith pay over 
all of said first instalment of money to said Munson ¢ but, on the 
contrary, In pursuance of a secret agreement and understanding be- 
tween them, and which was by complainants studious!y concealed 
from the respondent company, they, the said Coburn ‘and Ewing, 
did receive and appropriate to their own use out of said first in- 
stalment a large sum, to wit, about the sum of ten thousand dol- 


airs but whether this sum was taken out of tlie money sent by 
; ; ‘ . > ; ] > ae ’ P l. . aS os ‘ . 
Promoters OF at respondent COTIPATY tO make suid first pay - 


’ 


biel bye fore said eetene \ Wils pv: ced 11) the hands of siid \MIunson 


or Whether the wholesum was handed tosaid Munson and the 
y ap sum of about ten thousand dollars lmMmediately returned to 
said Coburn ali lowing thie sey spondents do not know and 
cunnot certainly state, but thev aver and charge threat Whatever the 


eal and 

v the said Coburn‘and Ewing 
were to pay to said Munson about ten thousand dollars less than 
he sum placed in their hands by the respon lent company with 


; 1 “ay 
Porm of the transaction 1b was resorteqd to to eover up the ill 
: 


. ’ ’ : P . ? : } ] von ‘% ; * 
which to make said first payment, which iHegal and fraudulent pur- 
: ; ; , ’ ‘ ‘ 
bose Was TUullVY accol Piishned and thes respondents  harge that 
J . ‘ 
‘ } _ — } at al : ‘ , 
the eCOolMbiAbhAaAntS Coburn and lewing had no riviil to sveretly Mir- 


’ , ; 
onin with Munson to secure from him.as commission of otherwise 


} . — ] , : } : ] ] . } 
(LITCCTLSN | i mreectiv. Gay pare Ov] tne Pmponwevs sent to them w\ Lhe 
. " . * 


Vn th ondente aver and charge that at or hefare the ti 
GM tiese Pespohadehts aver aha Ciarge ft Mab al O} clore the time 


, ts : a“ ; . ] } : . 
of consummating the purehase of said ranch and cattle fon the re- 


’ ’ , . 
! 1} " ; , Hy\ Tie wm * d (*¢ >? i} il] iljis ( ol Littl aeyil lwing 
’ } - } 
SeCTeLL\ ‘ulentiv, and in violation of their trust d ll agres With 
’ 5 . , ° , 
said Miunset ytake trom the moneys to be paid by thre respondent 
’ 
: : : r = : ty 4] _ ; } sat yf . . | . Fa } ’ ’ . 
c*s Pyrat , - Q PPECPPPO TY Mm’ Sulll © QVDOULTOPLY LIOUSANdG Golars 
} ’ ?) ~~ rig i ~ 7 ' ; ri 7 par? ! | t} ~~ | ¢ hyn] | i 
| i ; ‘ ‘ ‘ iit amerreehnietli Liat ila 25,08 1 al i‘ 
we } } f ») ’ )) ! | 117 | aid : Se 
‘ GP-. i ‘ i ‘ ii ; Pbilhdle | HiOTeSsiiad Pid (ij siilel | s{ -o- 
, 
, ‘ ! +} ’ } sy? + ’ | ‘% . ) ] , ‘ 4] , ] 
™ i st Li? i { ; tiat lsnha ii ybictis \4 Pnout Line 
’ 
K | i> Or tt) Presporaelll Pahiy. . 
; 7 ’ ’ ] ] . 
\na ~ rstate that thes 1 ComMmpiall ints, Coburn 
| } , a 
5 5 ’ ’ " ‘¥ + ‘ 
and dow tte Ir emplovinent as resaid as agents to pur- 
i 
‘ ’ a 
" ‘ ‘ ; ‘ . 
' aan Of . hed POPOPCILV, Glad are Witii the sald Mluns 1h LO 
. ‘ 
9 . 
i ‘ es i] ’ as " ° ] . 
} i \ } j ? \ | il j i eit i} ~ \ \ (j¢) it’s pret head ic] ‘ me rs 
’ ; " ’ ; ’ } ’ ‘ } } U " ie ; rl 
ritl er ol Liis Citlhidied JM salad berd oF Cattle, Wherens the sal 
'% } ’ Loa 
' e1e ; ; ; _ 
\| ‘ poUsil \\ eh ‘ oe \\ iS? i.) «A CUPP i] Scld bulls ecleriilveen Goia4rs 
- ’ 
’ 
‘ 
‘ 
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and fifty cents per head, and the large price was secretly and 
25 fraudulently agreed upon to induce the said Munson to con- 
sent to the prea ment of the aforesaid Marge sum of forty thou- 
sand dollars as commissions to the said Coburn and Ewing out of 
the Moneys so sent to them by the responds Hit COM Mpa y, whereby 
the respondent company was damaged in the sum of about eighteen 
thousand nine hundred and twenty-four dollars 
And respondents say that when the complainant, W. N. Ewing, 
applied for employni nt as ahage ras aforesaid he concealed the 
fact that he had been and was then acting 1n bad faith toward the 
respondent company, as Ww ll as the fact that he and his partner, 
Coburn, had ap wun ated to their own usea large part of the money 
hem as ato id in trust to be used as aforesaid, and also 
coneealed the faet that he and his said partner had secretly agreed 
with said Munson to retain from payments thereafter to be made 


the further sum of about S50.000. making in all the sum of about 


‘ . ; : } | ‘ . ] ] ! ' 
PSU, and that thev had fraudulentiv allowed and preeic to said 
‘ ’ j ‘ 1] . - ‘ it | al ° 

Munson for said bulls more than said Munson was willing to tak 
1] } + | ’ , 3 , ] ; rue ’ 
eo: tia as aloresald, well RHOWTY Ulla ide respondent COMPANY, 


ii advised Oo; this bad TT uith. breaches of trust ind Iraud, would re- 
luse Lo ¢ Iiploy Liittl ws such Mmahaver 
And respondents ch peias Liat i all these lrauduient transactions 


the said complainant lewing was the active member of the firm of 


the negotiations and dealings with the respondent company, so that 


. , “? , 
had Line re Sproat nL companvy veen advised of the Iraudutient trans 
actions of said tirm of Coburn and Ew t would ive at once re 
, 1 
Hused lo employ sald low yas its age y position of trust ana 
‘ 7 


cobnscichce W hatson Vo) 
Wheretore thes respot idents say that the said contract where by 
the said complainant, Ewin r, Was employed as manager wa 
21 obtained by fraud and ts wholly null and void and should 
not be enforced by a court of conscience and equity, and the 
removal of said compl: alnant hiwing Irom th position Ol mavager 
as aforesaid was for good and sullicient caus 
And respondents further say that the complainant, W. N. Ewing, 


aiter his appolhiment as Mmanaver O11 Lil respondent COMPANY AS 


aroresaid, Contunue i co act ii Da rath Ward Lhe respondent Con 
’ 
1 
pany ana ih host ity to its Interests 
rresporndents aver Loat aiter such al tment thie Pespol ict 
’ ’ 


} ’ . : 
Company sent to sald complainants, Coburn «a lewing, thr otlner ile 
‘ ‘ ‘ 


, , , , 
‘ . . ‘ ‘ " .* 4 ~* ss? . : _ ’ " . | 
SLALIMICLULS rmonevy aAvove Mmentloned W rus LO We pula Oo sala 
« , 
° , ’ ° ' . * .* ‘ ei ’ 7 ] 
\l LlisOti LiPrOll { i' ( nILTaACt | wii ii‘? J 4 pel ij (| i sal i 
’ 
; ‘ ‘ | } 'D j 4} 4 
‘% ‘+ eee 4 eae Lc \ »\% ’ , " 
compiaiMants, Coburn nad MWIng, lh pursuance o| the secre iy rCe- 
’ . 
t «7 ’ ’ | ‘7 | oe sina peal ’ r} ; ' ‘yf >, thin 
Thiel hb i Ua cd, We tained cil) j chp PDP er ' ‘ , 7. rowWt) List Jia thi at 
‘ ‘ 
. hy ‘% ’ 7 ,? *; i. un + | Por? ‘ : ‘ +} ‘ : vv; 
Sill Liat SUll) OL AUOU Liliftys T ha Bii‘d \Faiaht @, ’ il erry i | rt] ios 
’ ’ ’ | ’ ; ; 
ana bil i \ ‘) iit resp. one - CUill ; ‘ i bit CerpimUiliilia 1) t)i 
+ 
; , 
; ' ty ‘ ’ ’ ‘17 ‘ ’ ’ 
Wil Cil aeattata Liat Sil A COMP aa ‘ a ‘ citi cit ive iT 
\ : 
+ " ‘ + . ’ ) * * } , , 
A id PeS}O stat hts bUrLiIel "Lceilt ‘ ; ‘ | \) . | itis Lol ilil i\ 
. , ; ' 
= rv ¢ ‘>? ¢ . y, yt = sf . ‘ " , \ 5a @ ‘ *» .* si : . , ‘ 
wing, apprope a? (i © at (}i thie Thiol ’ =< es it iid wy Liit res] rt) if a 
; ; 7 ; 


company to be pal id said Munson for said property another large 
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sum, to wit, the sum of 860,000, and by an ag 


€ 
ry 


¥ 


reement with said aa 


Munson unKNOWNH to the respondent Company and kept secret c} 
from it turned over to said Munson in lieu ef said sum certain realéat 


estate in Kansas City, \lissouri., Lv brigr the south 350 feet of the east 


} 


QQ) feet of lot 179, block 18, Old Town of Kansas City, Jackson county, 
Missouri, by which the said complainants, Coburh & Ewing, made 
it profit of about the sum of 815,000, which they appropriated to their 
own use and kept secret from the respondent company; all which 
fraudulent acts on the part of the said complainants were unknown 
to the r spond nis‘until the month of August last 
20 These respondents, furtaer answering, say that the respond- 
ent company is owner of the ranch and cattle purchased from 
suid Munson as aforesaid; that dinong said cattle are about two 
thousand beeves ready for market and which for the best interests 
of said respondent company should be sent to market without delay, 
and said respondent desires-to send them to market in charge of an 


agent sclected by it for that Purpose, and suid respondent coMli- 
pany Was proceeding to send said cattle to market, as Was 1ts right, 


when on or about the VOth day of October, 1SS5, the complainant 
kewing, Clialmihneg still to be thei lnager ol the respondent COMM pany, 
but acting in hostility to its Interests and contrary to its wishes, did 
undertake to Interfere with and prevent the respondent: company 
from carrying out its purpose to send said cattle to market, and 

| | | | nd direct the persons In charge of said eattle 
to stop them at a point about one hundred and fifty miles from said 
ranch, and atter detaining them there for some Lime did order them 


back to the raneh. wii revoyv said ¢ TUE brbearee, lUwing, under the pre- 
tenise of acting for the respondent company, and as itsagent and serv- 


ant, has undertaken to defeat Its plans ana Purposes, 

| sill | beel cattle were stopped “ata point Ol} 
the plains, contrary to its wishes and contrary to its interests, where 
LhiecV Were It dange! QO] straying away anid being lost and where 
they were subject to deterioration and damage by lack of care and 
attention and for lack of proper food -and to damage:and injury on 
account of storms and bad weather, and to what-extent the re- 


' ; . 2 Gaga 
Spordehbl Con} nV mav bave veen damaged and bnyurea llh CONSC- 
’ 7 | . . , , 
quence of ti bhnaubhorized ana tiostlie action OF Salad wing Liiese 
" } ’ 
respondents are ubavbie at present to say ana will: pray icave to 
amcha | “iliswer Wiiell reese facets are ascertained. 
\\ | ’ ,* +} " ’ ,) ’ ° } , | 1. ,* ? 
WiaereLlore Liles res] mdents sav that the complainant 
.) : ae ee . we Fe - : oe ] 
VD wing i) ‘ ties tite ii nOVEINE nit is mahnacel Ly Conceal Lit 


: : , | + : j j 7. . . : } > 
and fraud, and he exercised his power as such in hostility to 

' 1 " ‘ > 
bic Interests Of the respondent Conmpany, and lie is. therefore not 


, 

° , 

Li ile. Whatever. 
, } , a7 } ry ] 
Ltespond nts «i Vy tirat Line SOL and o V consideration ior the 


, . 
taf . i, ¢ . : . 
Cll (fF LO Lie FeLrlel SOUGHT nor toanyv Pre 


complainan ~ (coburn ana wing making the subscription to ‘the 
stock aforesaid was the agreement to itp} Ltt complainant wing as 
manager as aforesaid, and say the said appointment Was no part of 
the consid ration lor the Issue ot sid stock. ° 


. 
, 


Respondents admit that the complainant Ewing -has been re- 
{ from. th ILIO} | manager of the respondent COlnpany, 
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suld- and that the respondent, George Dixon I'is 

SeCrEet charge of all the business of the re s}) ndent 

1 realband receive from said Ewing all its 

P east’ hands. 


oo 
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is authorized to take 
COMM pany and to demand 
id papers now in a 


7 


Ps 


unty, Respondents deny that the complainant Ewing during all the 
made time hie h La Ch Mmahager Ol re spond nt company has been faithful 
their and efticient in the discharge of all his duties as such; deny that 
‘hie the stock subscribed for by compla nants is worth S75.000, and 
ioOwn caver that the value thereof will not be imp red, but will be en- 

hanced, by the removal of suid lw i” | ma thi Inanagement 
ond- deny that the contract by which the complainant Ewing was em- 
rom ploy das manager is or will be of the value of 85,000 per annum 
iwo for five vears, or that it is of any value do aver that inasmuch as 


| 


rests said contract has been cancelled and said complainant Ewing r 
lay, miove , irom thie position as muhnager aloresaid oh account ol fraud, 
fan concealment, and moral misconduet, as li vefore set forth, the said 
OMm- comipla nial lwing is not entitled to my aa es whatsoever, but 
rlit, aver also that if the said complainant iW r were entitled to 
ant damages there is no impediment av of his recover- 
ny, 2 27 ing the same bv suit at law 

did ae sponde hts di ny that COMI) Lina ILwing is liable for ad- 
ny Vahcees mad by the Merchants Natio al bbe K LO respondent coli- 
ind pany in the sum of $2,100 or any other sum 
ttle Deny that said complainants are ent | to an injunction as 
tid — prayed or any other reliet 
em Deny that the complainant Ewing ts tled to continue In_ pos- 
re- session ind control =) thie prop rty | tf) | I nt company, and 
ry- Sav i it s (| COM pal . a entitied i) ¢ WH) property and 

ty }) init ior the manage here of agelits \\ mm) ib has eontice nee, 
Ol Denv that complainants w sutter Injury trom this 
re cancellation of the said contract for t yinentol complainant, 
re \W N Wil ais Manager as AaloTres | 

id And th se respo lents deus i] and fun iwtul com- 
Nn) by) it] é mfed racy wl rewitih they u\ the said bill 
C- chara j : 

f All wh i] matters and th rs Liese re re Fe uy moaver 

1S and pr is this court shall direct, and { henee dism ssed 

0 with their reasonable costs and charges this behalf most wrong 
fully sustained. 

it GhO. W. McCRARY, 

t LDAMS anp FIELD, 
Y > , hor Respond ifs. 
. [ NITED STATES OF AMERICA, 

Western District of Missouri, West }) 

' (score: Dixon Fisher. by ier tirst (| \ OT) his oath deposes 
and says that heis one of the re Spohae : is suit, and that he is 
f itis thi duly authorized acene } ] ittorney-In-tact Ol] the 

ZS Cedar Vial C' Land and Catt ' pany Limited, the re 
spondent herein, and that the matters and things set forth in 
the lioregoing answer are true, as he Verii\ Lye eves, 
o— 140 GEORGE DIXON FISHER. 


is [AMES M. COBURN ET AL. Vs. 


Subseribed and sworn to before me this 21st day of November, A. 
I) TSS. : 7 
HENRY STUBENRAUCH, 
Commissioner for the U. S. Cirenit Court for the 
iv slern District of Missouri. 


| 
| ' 


Orn tine 1 day of December, A. D. 1S8S5, the following stipulation 


was filed 


cos 


In the Cireuit Court of the United States for the Western Division 


of the Western District of the State of Muissourt. 


Copurn and Ewina : 


a 
a” 
—- 
- 
— 
a 


‘o., Limited, and Gree. D. | 
I ISHER 

[t is hereby agreed by and between the parties in the above cause 
that an application for a preliminary injunction by Coburn and 


| | | 
Ewing in their petition in the al 


, 


bove cause and the application for 
a preliminary injunction by the Cedar Valley Land & Cattle Com- 
pany, Limited, and Geo. D. Fisher. in their ecross-bill filed ib 


above 
CALLS, num be roc lO. hoth bys 


taken up and considered together on 
Wednesday afternoon, Dee. 9, 1885. This stipulation shall be 
deemed and taken as applying to cause causes numbered 1069 
LOT 0 


This Dee. 7th, 1SS5 
ADAMS & FIELD. 
kor Cattle Co. and Fisher 


or 
WATERS, For C. & £.° 


Qn the 16th dav of December, A. D. LSS5, the following 
My iflidavits of Coburn & Ewing were filed 


In the Cireuit Court of the United States in and for the Western 
Division of the Western Distriet of Missouri 


i 


Copunn & Ewitne and W. N. Ewrxa, Plaintiffs, 


i¢ NIELS > e 
ws | : Afhidavits. 
fae CeparR VALLEY LAND AND CATTLE Company, Lim- { *” 

ited, Defendants } 
UNITED STATES OF AMERICA. , 


Western District of Missouri, State of Missouri, County of Jackson, f * 

J. M. Coburn and W. N. Ewing, each for himself and not for the 
other, respectively depose and swear that they have each heard read 
| in above cause, and that said petition and the 
that these affiants, as plaintiffs, have 
for a long period of time and for a long time prior to the year 1884 
been associated together as partners under the firm name’of Coburn 
and lLiwing, whose principal business and occu pation have been the 


purchase and sale on commission of real estate, cattle ranches, and 


} 


' ! 
Lhe petition tied 


facts therein stuted are true: 
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ther properties; that on and prior to July, 1884, these affiants as 
such firm had uy pon their books and in their hands a certain cattle 
ranch situated * Te xas. known “us \Iunson’ . cattle ranch.and being 


| 
the same ranch mentioned in the petition, forthe purpose of selling 


it to whoever might buy, and for a commission to be paid by Mun- 
, ° . } 9 4} fF : . " vy 
son, the owner of said ranch, upon these plaintiffs effect 


ss Fag a 00 voor ranch continued so upon their books 


In the atiaten | herein: that one George Burnett, a citizen of 
(ireat Britain. having ascertained that said firm of Coburn and 


’ : , 


wing had said ranch for sale and on the terms aforesaid, on or 
bout the month of May, 1584, proposed to said Coburn & Ewing 


} | ae } } — c 2 | ' : : ‘ , : " 
Liat li they would give hima share of thelr commission they would 
. ’ , , ; . ’ ’ ; , . 
: , » eect ‘ : 4 ; , ~ . YY — sat 
nnd a purehaser for sald cattie ranch; that Coburn and lewing 
, a ’ ’ y , 
ifreed to the same: that Lhereupon Line said (;eorge Burnett. In tne 
’ oct ’ ; ‘ ‘ ’ y ’ ; 
Kingdom of Great Britain, at once proceeded to find a purchaser, and, 
. i. . ; i ‘| ] . " , -_ ] 
pes ll ints having been Iniormed OV the sald Creorge Burnett that 
| ’ a ] } Bes } } : : ~ ? ' » ? ri, oe a risvig ’ ’ 
sk Sallt ty Salad raneh had beeh made my Trothn time to tithe VUeEV ee 


| ; 
; is _. . ; 
the directions of said George burnett as to t 
: 
; 


writing connecte 


~ 


», * ’ +3 " 
Contracts and struments ol 


2 . ; P . y 4 5 ! ; ; > , _ ‘ ‘3 
athants as said firm had nothing whatever to do or connection, as 


; 
sociation, or privity with any other person or corporation ; that thi 
‘ . ‘ 

i { . I} ’ 1] ; Les ; } ‘ ; +} 
=i ‘ TOOT EE rill lel at chil tines nN \ ji] is ae ro) ¢Prhi is pet's 
+? si 7 ey ? t ti " ’ ” ’ o ,) \\ ; 1 fyy = (j Viv ac) 

ants kne\ Na ie commission Was to be pa Vv sa Inson, 
? ° 

. , > 

Lie, O er of the ranch that Lf VaS Hot a step taken nor a 

: ' . 3 . P is : } 
l co (il | Wi chy Lie SitiGi Cr re’ 1} Iriie { nad te) a actual 

, % ’ 

ji] ‘ ; | , . ¢ til j mii Wied 4 I lt i siLTiie Wiis poothe t} iils ' \- 

: . " j i} ‘ 
press tl OYity and direction, and - iiiants dur r state that 
} ] ’ } 
Ti) ‘ i} j | i] trilpsté Vilitie Ol Trie =t?T (‘tos ner rir} j Were Pie) 
i 

etban was mana by the said Munsor treat th l le Cons red 


t | 


" e " , ‘ 
Had Cllorts made by these afhants were J; itand valuable. and that 


from the time of the negotiations were first commenced in the fall of 
-_ 
TRY | . ‘ 4] : 3 .+ . seer fiery , } ‘ 7. I - "ef ' »* 
ISS4 up to the present hour, or at any time whatever, has the Cedat 
‘ ‘ 


Valley Land and Cattle ¢ OMpany, Limited, or any of its promoters 
: ' } : ! . ‘ — 

r any one eise for it or them, ever asked Whal the plaintiffs would 

charge, offered to pay them for their services, or to in any 


6. ‘ es 
ol billie? recom pense them tor cir reasonavie COMMISSIONS 


les 7 ; 7 . } ’ . . 
bn making such sal that these athants further s e that 
} ’ } j , 

- | George Burnett, as they have since learned to be true, was 

} , ; P al } , 
Ohne of the original promot rsand Incorporators of the ° (iil \ | f 


. ; } } : 4 
Land and Catth pen ok ba gb | continued his connection 
' : } 
as such until it became incorporated, and then becoming an OPigrital 
' ' . , " , ' . 
director and stock holder theret 


; ; | | : i} ¢] ‘en gel 
fied SLOCKR TLOLeHL he linac nalic ana ere*t lili KNOW Pde Ol chil ait reat Ls 


—s 
- 
— 
—~ 
~- 
/ 
; 
ow 
— 
a7 
— 
o- 
—— 
— 


bie I patos hore stuted tliat thie sc ath mts hever were promot rs OF ille- 
Corporators of sand Cedar Vallev Land and ¢ it le Company, Limited, 
nor were thev In anv Wav connect , with said COM pany until they 
became stockholders on March 4th, 1885; that the said company 


ner clestrous to have these athants subseribe to the capital stock ol 
: 
I ; *), } ? = ] veri ao ths 
sald company, these athants ‘>i Mare i MW? PSSo, through ailatl 


\WV N Lwinge, addressed sald COTD pal Y a wer. be Ine the same one 
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setup in the petition, in and by which these affiants offered and 
agreed to become stock holders on the one only and sole condition 
that the afliant W.N. Ewing should be made the manager of the 
companys affairs for the period of five years, and that said company 
accepted said proposition and appointed this affiant, W. N. Ewing, 
the mahaver tha reol, and these athants there Upon hace their sub- 
e ordinary blanks of the company for one hundred 


scriptions on tl 
thousand dollars of its capital =| ek. and }) 
about fifty thousand dollars in cash ; that the said Ewing thereupon 


| } ; . . 
entered Upon his (dulLles as SUCH Thhahager, and Is now in tiie POsses- 


aid thereon the sum of 


slon and nbahagement ol said ranch in the State of Texas. These 
afliants further state that the said Ewing has in all things performed 
his duty as such manager and hes given said company no reason- 
able cause or excuse for discharging him as such manager, and has 


} r } a ly . 
never at anv time otlered to refund or pay back to these 


‘>.> ? . * i ; } . . . ‘ + , ~ ‘ 
y y atlianuts or ¢ het (y] nem the money or any part Ol tit paid 
- } ’ ~ ] : } ] ’ | : ." >a . 
DV thenl on Salad stock. or olfered to pra) the sald: hwing o1 
. : A 
these afllants any sum whatever any sum whatever on .said con 


tract with said Ewing ils Manager, but have attempted LO seques- 
trate the entire stock held Lb these athants and have refuse LO per- 
mit its transfer on the books of the company. These afliants hereby 
refer to and make a pearl of this aflidavit their answer “worh to the 
) hat said answer is ture. 


W. N. BWING 
JAMES M. COBURN. 


Subseribed and sworn to before me this 1l6th dav of December, 
S85. My commission will exptre August 22nd, ISSS 
HENRY M. STONESTREERET. 
formar | Votary Publie. Jackson Co... Mo. 
On the 9th day of January, ISS6, th following opinion was filed. 


to WIL: 


l did not suppose IT should have to decid even this preliminary 


, , ’ ' 7 
niatter. thouelit adeiay Was sougotl really tor purpose Ol settie- 
ment. 
\ ' : | } ° ' +7 ’ ' ‘ ’ ) ' ‘ ft ~ } ’ ] ; ly 
AS 1b Is, nave du CW Words to su L IS Clemenhtal, famlilar, 


. | ‘ | ' . tT ! “Se . 
and just thnata oroker hevotl me a sale cannot without the kKnowl- 
lore . Fs } , _ | aa @ ; . . : boty } } 
Cuan (); i} ~ POP iTLe dys ‘ aft is. % . ' \) * party to my \ aha hake CoOtil- 
PiIsslOnNS Tro tha VotTiadol un if crs of] (Coburn & Iewing. lenorine 
} . 9 } ‘ 
all other CVIidence, SHOW That 1 V were agents ol tha COMmMpPAHnYV to 
. ; . ' - ‘ . 
; ‘ ’ ’ '* ’ j ; } . . 
buy. and Pe V AambIl boaab tLhev took Commissions Trom the 
33 vendor When the Co., the principal. aseertained thas faet it 
} } ' ; - 
lisacd aa right to remove such an avent trom the Prost Ol mahager, 
hac allts last filed, instead of helping ¢ oburn & Ewing. onlv make 
Reauastneimeuene  Searmetile ledtenn tn dikes ‘ked show 
| uire] it Wrohe. PLALLICLL S Lette rs It} pices ive tnarked show 
‘ 


, 
‘ 


¥ 
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that C. & kK. were notified of ignorance 7) promot rs & also the con- 


sideration as represented Lo thie nh ol Mr 
| make no further comment at this pr 


jyustment can be made between the marti 


Ks service s. 


No ad- 


liminary hearing 


} 


Let injunetion go as prayed for in cross-bill upon giving bond in 


sum of S750000 to pay all dan 


— 
os 


COSLS, ( le rk will approve 


DAVID J. BREWER, 


ot On the 5Slst dav of December. A 


J. M. Copurn and W. N. Ewina, P 
business under the Firm Name of | 
Ewing, Plaintiffs, 

The Crepar Vattey LAND AND | 

(FEORGI DIXON isn |) 


We, Dunean Stewart, George Gi 
Thomas Arthur Fitzhardinge k 


‘Thomas kadwin Wi Ly| 


‘ , 
wt Ve ial i 


6 We. thie said Dunean SstoOwurt, Cae 


} - , 
James f(sraham.and homas Ar ir] 


rectors of the above company and have b 
December, 1SS4,1n connection with Ge 
March, SSD, and thie said (1eore , 
America. 

7 oo plaintiffs acted as agents ror thre 

‘ 

of the property referred to, and as an tnd 
and others to purehase the property they 
withou any pressure or request Irom us 
SO.000 dollars towards the capital of thi 


Isa COonYV, Il 


a 2 ] ci ee 
which Line roOliowll 7 
Mr. George Burnett states their oblig 


,cF 
te 


Geo. Burnett. Esq.. Dundee, S 


‘ 
‘> \ '. — .Y 
oo) \I\ [); LR lh 
thousand more and Munson w 
) dchent (. 

ston KR illid (eCHOCHLUrCS, AC... ij 

in lag > tl] ba teae @hacs 
abipit LoOpiace MWIMrTe Lila ¢ il : ia i 

. ‘ > a > 
wise: and this morning | am 


' ! } ‘.)* 
( resswell had take nm SZ OO) 


Munson and myself responded | rary 


This wus reeeived during the abset fon 


] 


a »} ? ] " . est tart j 
CULICU to Doda { 1L\ Lo cil iti 


bee ves, and as he has been doling Lic TOS 


? 
f ire yal Judae 
od . 


7 ’ , 
. 1S50, the following ath 


thy State of \lissouri. at 


rs Trading and Doing 
rn & Ewing, and W.N. | 
Company, Limited, and | 


es Graham. 
Charles Stewart. and 


Granville Campbell, 


bill linge I nescote, Aare adl- 


Mnpany in the purchase 
; , sae ¢ ; ] ; — . 
Cethent to tike dciendants 


hCTLOOK, VOLUNLArTIITV and 


' : 
‘) LT) \ (> Li te) “tLioscrioe 
’ , | } + . ; 
} } rel \ ‘ i Ler, ol 
ndant, W. N. Ewing, to 
| ~ rcs] | 


Oct. 22. 1884. 


,ee 1 5 obec 
t mwWwihe takes thirty 
> 


I Pirotlsatad il 
\ ‘a4 re’) lf I \¥ Vere line- 
~ i \Niun iorother 
" pe) 
i] Lata -— “ay ihg 
; ' ) 
} t's (] 1] soag 
bere no hope, A 
, 4 ? ; ’ ’ 14 j ; 
i} ; i] tj ¥ ‘ ‘)} ricism Lee*e*ty 
1 2oo Tl 
some 1.200 Tlanstord 


; ’ ’ 


of the correspondence | 


Zz [AMES M. ¢ 


am ata loss to know how to w 
will endeavor to give them to 


In the first place, if Mr. Mu 
money he would want a sufhi 
tual pric to cover all chanees 
tures so rec'd, and had he bee 
an exorbitant price as Creswe 
vlad to take the surplus in sto 


: }7 
difference between actually co 
“ } ; 7 
than counting them partlany 
| 


‘ 


per acre and and at S2.00 pel 
\lr. Munson has sold his 


| 


cul 


heeves in the 
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‘rite : however, | know the faets and 
you ; 

nson has to take anything else save 
cjent amount over and above the ae- 
of loss in sale of the sto kk X deben- 
1 shrewd enough to have asked such 


ll is getting he would, I presume, be 


? = : } 
‘K and aebentures 
unting out cattle at Slzl.00 per head 
t 827.50 to 830.00, and land at 82.50 


caer 


markets here, and for 


which le received for a porvtion 03 them about S52. 00. and ‘he sold 


about t me the market was thre 


X71 O00 head cattle and Fo 000 


} 
found Out he Qpuiv owned 
make up the 100,000 originall 
YOO sey 


1? 
ta 


had itt} Oy) 


lowest. This leaves him with about 


aeres of land in fee—that 1s to sav. | 


9000 acres In fee, and in order to 


vy offered he was intending or rather 


es for a less fieure. sav S100. This 


being the case, it would require to buy him with the money as fol- 


} 


e 
lows, or rather this is my judg 


ot) PO000 head eatt 
] 
i 


it, 
7OO00 “ucres and WW itn} 


? 
‘asses (Vv ‘ CF Gis fyi “*Arpcn) 


ment 


= 100000) 
boo.ood 


 ——— 


MOVCTHGCHLS . ee -- -— 


en a en me eee 


S500 000 


' . ] > a Posh « } , 
rpavabl STOMP) eye? tlhiirtv days 


4 | s6hCUY ; 
, 7 ’ , 4 } ) : } 
e es 9 " " ; , bed ®t oy . ; ; ‘ : se 
Would, 1h mV OPTOoh, DUV Tis Ca mean Lbidd, ANIL I We Were DLAC d 
, : * ’ 1 ' - 
i tiits Postion Wil I) the e@ash we nave Good reason i) Vi We 
5 } ; | | ie a ; . , 
COUTG DAKE Till [hnrow mm fils leases, DUSTNESS, Dorses, equipments 
: 
| , ] : } i ol 4) }e ‘ . ‘| : é . 
NV ¢ md Would tneiaude alo UVUY Tor the promoters to Tout company, 
. , ' 1 , . . . 
j : ’ os ; ; _* 4 ' . 2 ° . . : . 
Now. if we take SSO.00U0 from that it would only leave tor vour svn 
] ‘ ‘ " j +? « . | 7... ae ] + , ‘ - i ; ‘ } te) 
CPi U4 .'? Pei isc aae i Bieserie iti ic: Lach li i*\ ™ if » eet) > ™f ‘ \ ij 
bP on : i : 
Nluison a ptr) s? mle fy) rhe Pyroartd) ve rs te) Wipe j ~ j | »? 
- , y 1 1} 4 } ‘ } t 
avboie thev would De WILLING tO accep = co <e CeiM res (| | 
7 4 ; } ° 
. ’ ; , 
say | 3 (s) (Lali POSTLIVeELSN tpt] ‘ ie | j 1 Wii i Cuives 
: 
, 5 
i ; ’ ; >? P “* .% 
lls +4 | T] weeks { iVes = Iii DOss ~ pemes | if Uils] he i °| rives ft 
| = 
’ } ’ 
i j . : ’ > . j 
Live OPPOrcun ily roOraise the money rthne purenas not OVIN yi tills 
i 
& , .: (o2¢ ; ] « ' , ] ‘ '. 
ecdaitional DAH Aeres i) | ()] tlil ant if . # piliyTe | | »] ee ils Oy 
, ] ’ ‘ . 
™ . , : P i ' 1 } ‘ | | 
the compan *" Aba Willie lam GI) tilis PPOOLTTE 14 ae SHV Dovoks s | 
i e | 
‘y} i i P ’ 4] ] ’ 4 . ] } 
Wiil Ly sO Olist = WW DU iif Lildis i bilis Taney \ ¥ bit Uae 
, 
S| ; Z oF ? ‘ » 
\\ rie] Is mWiile i t>\ } iCcrs t Crepore itil WW ii ac? LO tA ns ( biitl co 
cialis al | ) ir Mu on 
LO PPLaN Lilet’st llidis is ch it) «6¢ts \ Ldiksaoli Call i ils Is Siulls- 
} ‘ 
i . { .Y . , 
bet ' tory \ LT) \ oe Lit Lie j iO ‘ saree \\ | tit [ kg cy Li 
| ; ‘ * ‘ ] ) 
. . , ‘ + 7 ; ’ . ’ ’ vs ‘ ; 
Pave All CNOPD Lit POP lee NOW, TL does sechl to the that stich) a Stu} 
» © : " 

’ } . i : | ‘ " 
eoutld ly Pilist OF stict} | ist propertVv much easter than VO 
1? ] riyl } | { ,* ; ' } facrrel t ' . 
moulds Could eC Tol thas PessWeCiL PPOPOCRLIV, DNOLWILDSLOIMUTNY he 
\ _)>~ 
agrees to take SO25,000 limselt 


Cj this Other hana. let r 


‘ : 


mS COMO OND. and if we have to 


| 4 Ba , ‘ . 
bie Wiil Noel DUdLe a Cell | 


There is a larger 


er 


ee 


a 
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and that is the reason he is offering his property so cheap. 
Od Another is he is not a cattle man and wants to get out of 
the business and out of debt. The condition of our finances 
this year las been exceedingly ahnovineg Lo parties owing large 


— 
‘ 


} 


am’ts, and no doubt large debts have been hard to arrange, and I 
venture to say, after having passed through the bitter experiences 
of this sammer, Mr. Munson would be very loth to part with a man 
who had theeash without making asale of his ranch. Moreover, 
defy any one LO pont ine out such a prope rly for such a price, Such 
a bargain has not been offered for many a day. 

My idea is, when you ean see your way clear to raise the am't 
indicated herein, is to give us instructions to buy at the best figures 
we can and place us in possession of the money to enable us to die- 
tate our own figures and terms, and for the remainder required we 
would have to take the chances that we could raise it in time 


a ’ 


Mr. Clay estimates the value of Cresswell’s property as follows: 


39.000 head of eattle (@ 27.50 ae ae |e 
10.000 acres land (@ 2.50 .. 2 7L- aaa a, me 41.160 
forsee. muses. Semees. Be...... ooo seen ? Cp ee L115 


lexus steers oe ae io 2? O20 


. ¢ ‘y “ve 
Amtg I i i i dei ealeae ell Ke neamame an bane eee COO) O28 
ra fraction over 8S] 500,000.00, | early three times as much as 
. , ’ 
Munson’s price, who has more t iif as manv cattle, half as 
+ 
, , ? ’ 
li} l} 1 | = >] iT) . it} ;t't iT i tw . | » Ti) ‘ ij | Lrpere rr; erring to the 


} 
Liidi ¢ puTOmMen ~ i] j rrpcor'e aa i¢’s yf i ‘ j j hol Cyrie = tue rid prres 
"ee ; , ‘ ’ ] * \ 
’ ; ’ 
| Will iss L WILHOUL I r OL COUP: ‘ that i you Cah ou | li- 
, , 
j , ; ‘ 
Solis | tiles che | have brieile ited \ ] ‘ i i Liat WILT } ' Veal i 
| ] i . . 5 | ‘ : rr ’ | 
Cali be sO managed as to have ISL aS Much reenoid and ana 
m . , . 
eqniailiv as Many cCattie, horses, DULIS, W other equipments 
, ] . | . | » ,»* ‘ . ; . ’ eae , = 
oo and for two-thirds the Capltail SOCK OF LIN Cresswell Ranel 
4) C attic ( / 1 npopoutl Coie 1] ’ i iTS 
\| ae : ao Be He * | ‘ . —T. , ‘ sal eae : 
JIOTCOVET, Would IIKe to say th maine? nV subscription 
" = , : 7 . 
(>| MNCL CPD CMD | Would (] > SO) LL] Tol Lijdé 1 i} j rstsail) bili Live property 
-— « , ' . , e , . . . 
should be bought for the lowest cent, as | would have to pay mine 
: | } ’ ’ ; ’ 
. ; ‘% . i 4 \F " Fr « -_ , . " 
In) Cash. | would wish to buy the property on the same basis. 
| 1} . . | » = ’ " si e« »* F 4} ) 
| shall regret very much if you lose the opportunity of this 
7 . * 
ranch 
’ , } . ’ ’ ; ' 
_ . ‘ '. l«* . , : 4 ’ ‘ , 7 vo % ’ fe ta 
I am reliablv informed that Mr. Munson has been within a few 
points of eiosing the sule Wwitii American parties several times, and 
| nave been feariul he Would ado so, bhi TOL Mention It to vou 
for good reasons: besides, it 1s almost 1 ssible to raise large am ts 
; ; | ] ‘ *? + | . , ] 
iO] ill hing It) thie ss Had ; wy bk LILES Pcl spre uid 
} ; 
i} i Vritten iy ore 


will do anvthing | can to keep t ris deal wiohyg, knowing It Is 
certain Of SUCCESS AS a venture and Wil lead to other matters vreatliv 
to our Interest 
I am, yours truly, W. N. EWING. 
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> ~ —Probably ere this you have SCC) (‘ol. Stewart, who cian 


more fully explain. 


The plaintiffs’ undertaking in regard to the capital to be sub- 
scribed tor by them was, we believe, entered into by them, as they 
considered the purchase to be an advantageous one, and that the 
investment was Ike ly to be profitabl 

>». At the time when the shares were o 
London the money market was exceedingly dull, and it-was found 
ed to purchase the prop- 


fered for subscription in 


a emma 


that if sufficient capital was to be subsertt 


. 
erty it must be done by private subscription. The diréctors were, 
ther fore. under the nee SSILY oO] requiring the defendants to fultill 
their undertaking to subseribe for the shares, whlfich under- 

3S) taking they appeared to be perfectly ready to perfern. 
i. The plaintiff, J. M. Coburn, came to London in the 
month of January, 1SS5, but the question of the amount of capital 


to be subseribed for by him and Mr. Ewing was postponed until 
Mr. lkowing's arrival rn) othe following month \lr wing caine to 
London in the end of February, 1SS85, and, after some verbal and 
friendly discussion with him and ourselves as to the anrount of the 
shares for which he and_ his partner should subscribe, I, the said 
(‘harles Stewart. addressed to lim the | tter date d the 2Sth ebruary, 


of while I) thas following Is a Copy, 
A 


COLEMAN STREET, Lonpon, EF. C., 28 Febr’y 1885. 


My Dear Str: [ beleve that the directors intend to propose that 
you should subseribe for 2,400 shares, and that this subseription and 
the payin nt ofthe £05 Pel share thereon (£12,000—-S60,000) shall be 
taken as fulfillment of vou agreement to put SSOO00 into the com- 
pany. I believe that one of your letters speaks of putting “ $80,000 


Ink ensh moto the companv. and theretore, tho it Is true that there 


ah] | +t | . , ) | + ; 1+) i i mis } +) 

Will be a further unealied lability of £12000 (860,000) on the 2.400 
. ’ ’ | ‘ ° 

shares, | hope vou will consider the arrangement a fair-and reason- 

able on iease understand that | am not authorized to propose il 


' , ’ , a , : 
to vou, bul | understand that it is what thr directors Intend lo pro- 
‘ , - ‘ ; } 4 A : : 
pose, and -t mention Ib tO VOU privately, beforehand that you may 
i . ‘ . . — 


‘ +.) ‘ ' ‘ : | 
have Linnie CL) CPEB | A 4 


Yours faithfully, CHARLES STEWART 


\Ir Wing then addressed to thi sarc Dunean Stewart the rr tter 
dated 3rd March, 1885, of which the following is a copy: 


{0 Loxpon, March 8, 1885, 


DEAR SI lerring to our conversation vesterday in 


- " ‘ } . ‘ ’ a7 1 ] } » ’ ? ~ 
regara 1a) . Pil ? i{ ‘ ’ ii “(UL of tiie ( eahial \ able \ 
C0 Vthel Lik 4 ‘ 7) TO 1) i iome as eerieeri eee r of the com - 

. . . | ‘ ‘ ‘ ] e .* | — * 
partis 1th A i 1. 2 VOR UW) Sal Liha | brave wiven thes matters fullest 


and most serioctts consideration, and, lOOKING to MV OoWwnN position, | 

regret {hat | can come to no other con ilusion than the following: 
} } j — ! : | ‘ — 

| will snbseribe for 2,000 shares, but can do sv only upon the con- 


~\~r 


~~ 


Sete sere 
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dition that [ am to be appointed manager of the company for a 
period of 5 vears. 

Appreciating your views as to the necessity of an economical 
administration for the first year, 1 am willing to leave to your 
honorable board to suggest a salary which in their judgment they 
ean afford to ey oS ee ee eens ee ee 
expected and the work to be done. The remaining four years | 
shall expeet $5,000.00 per vear, in addition to which, of course, all 
travelling, office, and such li ke expenses to be paid by the company. 

am extremely sorry that the miseconstruction of my letters 
should have led to what is to me such an unpleasant incident. | 
wor pend the slightest idea of incurring, under any circumstances, a 
liability bevond $80,000, and, as the above offer will involve a sub- 
scription of $20,000 in excess of my original purpose, hope you 
will concur with me that this is as much as | can be fairly ex pected 
to do under the circumstances 


| am, dear sir, most sincerely yours, W. N. EWING, 


To Lt. Col. D. Stewart, Cedar Valley Land & Cattle Co. (Lim.), 
London 


— 


+] ) At the board meecetung wl) i was held Qt) the following 
day it was distinetly — dto Mr. Ewing that his own 
and Mr. Coburn’s ~ ubseriptior IO! 3h) ires could not be accepted 


conditionally on his being sated las manager, Inasmuch as he 
had distinetly undertaken in writing to subseribe even for a larger 
amount than that which was finally accepted. Mr. Ewing there- 
upon, on behalf of himself and Mr. Coburn, made a formal and 
unconditional! application ior two thous ind shares, and that num be r 
of shares were accordingly alli Lted to them ‘| ne board were, how- 
ever, willing to appoint Mr. Ekwing as manager for five vears on 
certain terins, and his Lp POL nt and the conditions rele rred Lo 
were set forth in the agreement Ww hich was entere brite Pan I COl- 
cluded with him, and a copy of which is set forth in the piaintiffs’ 
petition, 

5. We deny, therefore, that Mr. Ewing’s subscription for shares 
Was In any way conditional on his being appointed manager for five 


’ } ; i * . ; ] ] : 
vears, and we further say that, 1f 1t was lependent on that condition, 
that condition was duly fulfilled, Mr liwing having been in fact 


, 


i 
appointed manager for that period on the condition stated in the 
memorandum of agreement dated the 4th March, 1885. We say, 
wing “je Sango arr agreement does not and could not imply that 
Mr. Ewing is tled 1 d his office as manager for five years, 
whatever may a i Is Poesia sate dur yy Lidl 4M riod 
6. In the month of August, 1SS5, wii ae Dixon Fisher, 


one of t] c dire ctors of the COTM Pats _o —_ ric t, he dise ve red 
that Mr. me Ap tt with Mr. G 1, had perpetrated 
certain ft ‘“auds, 1 1 Conse! lence of which the “ee clors dismisst d him 
irom the otlice ~ nanager. The Sala frauds consisted rh thie appro- 


priation Of large sums re ceived by them as commission on the pur- 
i ‘ . : 
chuse of lie COnIpany S property without the consent or knowledge 


i—] 40) 
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of their employers and to the serious detriment of the com- 
12 pany s interest. ; 
An action Is now poe nding for the recovery of the SuUINS SO 
received by the plaintiffs, 
DUNCAN ST WALT. 
CHARLES STEWART. 
THOMAS ck. WEBB. 
THOS. A. F. KINGSCOTE. 
JAMES GRAHAM. 


Sworn at the consulate Cred ye ral of the Linited States of Amerie: - 


at Joondon. by Dunean Stewart, Charles Stewart, and Thomas Kd 
We byl) Ly fore mie this (sth) day 7) November. LSSS. 
F.C. PEMFIELD. [srat.] 
Vice and Deputy Cosul fxs neral, 
Sworn at the consulate gener il of the a States of Ameriea, 
“al London, by homas Art hur hitzhardi » Kinescote and James 
(graham by bere me this Oth dav of cen. cm ISS. 


F.C. PENFIELD. [stat 


|’ ité and a pul Consul (x: yneral 


‘ . 


Sworn at the consulate of the United States. in Dublin. Ireland. 
, | - “galt te Pisin : 
by Gicorge G, ¢ am pb ll this 13th day of November, 1SS5. 


GEORGE G. CAMPBELL. 
BD. IL. BURROWS, [sear] 


/ N\ fo rf 

I Afterwards, to wit, on the 9th dav of January, A. D. 1SS6. 
the following entry appears of record, to wit: 
James M. Coprurn ef al ) 


Ceparn Vanttey LAnp AND Cattle Co. J 


CepaR VALLEY Lanp & CaTTLE Co 


JAMES M. Copurn ef al. 
reyy i 1? = + . ; : ° , . ’ ; 
ihe following order was this day filed and ordered to be recorded, 

LO Wit: : 


Q- 


THE CEDAR VALLEY LAND AND CATILE CO. (LIMITED) ETAL Zé 


In the Cireuit Court of the United States of the Western Division 


Ty 


[} 


of the Western District of Missouri. October ‘Term, 1SS5. 


SATURDAY, January vw ISS6. 


CrepaArk VALLEY LAND AND Carrie Company, Limited, of ) 
London. 
against 


JAMES M. Copurn and W. N. Ewine 
and 


JAMES M. Copurn and W. N. Ewinc } 


aqainst . 


Tie Cepar VALLEY LAND AND Carrie Company, Limited. London. | 


ss 


Deeretal Ord: 


| : : mes 
1s cause, coming on for hearing at this term upon the original 


f Coburn and Ewing and the cross-bill of the Cedar Valley 


-—, 


md Cattle Company and the respective applications ior dhe 
Oll, Was duly argued hy counsel and submitted : whi reupon 


ourt doth order and adjudge and decree that an Injunction issue 


=f the sand William N. Lwing and all and every one ol the po l- 


‘ . «¢ 4 aS 7 . — : 
ns Mehrilioned Ww the cross-bill herein as acting with or for said 


y 
\ cF and each of them, comman bllig them and each ol them 
| ceforth to desist from acting as the manager or Managers of said 
ComMpialh ints, situated LD pT) thi COUP nants’ rane. an the COUT 
tics of Deaf Smith and Randal. in the State of Texas, or elsewhere, 
I Ii) Making any contracts in behalf of said company, and from 
inging anv sult or suits based upon or for the enforcement of a 
certain written contract for the employment of the said William N., 
Ie ras managrer of the ecomplal int which contract Is dated the 
of Mareh. ISS5. and signed by Thomas C. Webb, secretary, 
| from in anv manner ineurring iOLLILY aS Mahager of sa d com- 
t from selling or agreeing to sell anv of the cattie or prop- 
\ atsoeVer of Lie said complainant, and irom exercising any 
‘ | ttever over thre same or anv part thie reoft Bond a thie 
. ff S75.000 required. Further orders reserved 
i 
DAVID J. BREWER, 
f ie if ° dye 

\nd afterwards.on the 19th dav of June, A. D. 1886, the following 

entry appears of record in this cause 

CEDAR VALLEY LAND & CATTLE CO. ef al. ) 
; i 4 
James M. Copurn et al J 
[5 nd 


; ) } 
Creparn VabLLey LAND AND CATTLE Co. e¢ a! ) 


is day comes the Ce lar Valle V Land and ( attle ( O., DY Ils SO- 


2S JAMES M. COBURN ET AL. VS. 


licitor, and files petition for a decree, with affidavits in support 
thereof 


In the Cireuit Court of the United States within and for the Western 
District of Missouri. Western Division. 


Crepak VALLEY LAND & CatTTrLE Co.. Limited, ) 
i’. ~1043. Bill. 
WintramM N. Ewine et al 


J. M. Coburn et al. 
% 1069. Bill. 
Cepar Vatitey LANnp AND Carrie Co., Limited. } 


CepaR VALLEY Lanp & CatTriK Co.. Limited, ) 
i > LO7O, Cross-Bil]. 
J. M. Copurn et al. 


Copurnn & Ewina et al 
1072. Cross-Bill. 


/ . 


CepaAR VALLEY Lanp & Carrie Co.., Limited. | 


Now comes The Cedar Vall V Land and Cattle ompany, Limite d, 
a party to the above-mentioned suits, and petitions the court to 


enter an order or decree in each of said cases showing that the 
Inatters In controversy therein have all been settled and compro- 
} 


mised by the parties and are decreed and adjudged to be finally 
46 settled. and ordering that all the said eases be dismissed, the 

plaintil in each to pay costs therein, and that the sureties on 
the injunction bond given by this petitioner be discharged 


And in support of this application the petitioner files herewith 
true copies of the written correspondence between the parties, em- 
bodyving their agreement of compromise, and on the heariug of this 
petition will produce thas originals tla 


Dixon Fisher. 


; hivil iT (seorge 


~— 
j 
~ 
om 
— 


THE CEDAR VALLEY LAND & 
CATTLE CO., 
yy GEO. W. MeCRARY ayxp 
ADAMS & FIELD, Solicito 


‘ ; : j , 2 i: 
Ssuid CODLCS Ol the wrt hn correspondence ore as follows: 
: 3 

’ ; } 7 : 

Received Novem bi ge 
4 . ' . 7. . : ; 17 

lKarhe ~ and \\ liters WHI Cote Ty) AhnV one of thre POlLlowlMe 
; 
Cc MIP POM) Tse =. 


lL © & EK. to be paid back the money for their stock. savy 
SOO 000. | 
C.& EK. to pay back the sum of S 10,000 
The company to enter its appearane suit to be brought by 
| i . Soom 
C.& KE. to determine the value of then vices and commission 1p 
purchase of property. lea, ne out all transactions between C. A le 
4 » 
and W. B. M 
2 The COTTA 1d) | ri ’ \ yO) _ the} ecomMmiss ' : 


’ 

' 
f . | ’ ’ 7) . ( 4} . ; q* ‘ tk ‘ oo ee j " 
or tlie purenase OF tie ra NF, O pay Dalanee OTs 


ed 

— 
-_ 
— 
a 
-_ 
a 

- 

——— 
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pany to pay back amount of stock, each party to pay costs made by 
themselves. 
o. Arbitrate by three persons Olle Seiect by each, they Lo 
choose il third, what thre 1s) 6SSTN ICES shall by . and the coni- 
vi pany then to pay the amount set, C. & E. to pay $10,000 & 
company to pay amount of stock 
either prop sition Lo be Inality as to all the matters embraced 
in the bill filed by the company vs. C. & E 


iM Sponse fn the Proposition ot lt f IK "}tOS, All mites for Coburn 
* | iy 


Adams and mr ll and (700 \W \| ‘ rv Will recomnni nd Lo their 
client. the Cedar Valk \ Lan = % itie MM panV, a =| ttl ment with 


Lc. & 2 to be allowed for t tock what thev have paid 


‘> ‘ . je » | | ‘ ‘| , ' ‘| ++) ' | 

bas ( , & . BO peaiy Nick MO Lt} ! Stim) OF & (pened 
’ 

‘> 

J) Iewing to 2 irrende! ; ‘ > ‘ 


} This seTttiement to be a Tull bustment ol itt Lie Con. 


, , : 
" .* —— ‘ ; " : ’ ’ | *? ‘ie 
troversies between tie parties and of a sor either party against 
' i i . : 
the oLvnel 
- ’ 1 v , 8 , 
\ i ' * ’ rerl ryrey 7. ' .. ‘ : 7 rIPOLkA Hare ' " 
>? ; met pal \ ti ie «il »?s i J i i ‘ ' t i] ) tia 
* , } 
? : 
tions, unless by an ag sare ended 
} ‘ ’ ¢ ? ! : 
. . " ’ ; , *yr?F >» i* : ; 
Lh) ~ DPOPOsitl Tt) inVOLVes ‘ ~ i iit ' sbdpeATEY S CLialllil 
? ‘| + . rf } +} 7 ‘| ; ry ’ »\? ’ yf ’ : hich 
OT Lilie’ PPO | Pit? Sali ()] on oe preOPP | Vv. tO - WHICH 
Wi LnInK Iw entlitied, and \ Vt suppose, amount to 
ak: } ‘ ; s] . 
about the sum of S1o,000, as w llimns s rth in its 
; . 
D1] 
: ~ ' . 
Lond t ’ \ vis ‘ “ ' r ‘ ‘ i\ 4 i) 
, 
about SIOCO0 more than its p 
’ , ’ : ' 
These are therefore the mos 1 rms we can recommend, 
] , i . 7, , + » > > ’ . + * > 
And under no erreumstances Ca | @ pis IL OF COTNINIS- 
| ‘ ; ] ‘ ] 
tis LO ( a\ (>) slti\ Wil ’ ‘ ee / qgepna 
; . 
pi nist il \ ‘ <i iil Li Li * ' ‘ 


| } 
My Dear Sir: In the mn sy betwe the Cedar 
, , \l 
| ~ ‘ ’ 1} ‘yy 
\ i — i] | ilid ‘ ' ‘ I ‘ ‘¥ +? 
| | } 
' ? 1ST i} ive sé Mytpsery = } rere rel 
° ’ ; 
1 ’ ti = 6 ~ ‘ j ‘ | j | i ; ' PLiLe 
: ; , 4 | Zz téy tert a 
itl} i ‘ citi sil ‘ i 4 ‘ i i ii 
' ; yr? ‘ 
, its } ’ . < ll! iT} ’ ‘ j j in ¢T) ‘i 
| ’ ’ ‘ : 4 ’ rte 
rf \\ \ ~~ pfFad rive I t ht ata > vot tis 
' ' ' 
’ i 
| iz ni re \ iT i) \ c\ | = at iti | ! ata i to fat) 
| ' 
‘ o hal 
si) i sti Liie Phhal iO tt \] ‘iit hii i , ot) i) ii 
\] | , , 
parties, to the effect that ir. | | e terms 
7 
’ ’ ’ ’ ; ’ 
Lt ri? ~ i] ry\ \¢ ‘ 7 pill ' | ; . ; = i i? ; ene G ’ 


ot 
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of settlement. and | would like again to move in the direction of 
ending all this interminable litigation. [do not wish. to trespass on 
ble time, and hence I have not ealled to present these 


your valuab 
views in person, but if this letter receives a favorable response I will 
see my clients and at some time when agreeable to you will call at 
your ollics to canvass the matter more in detail. If it 1s thought 


best by you to nevotlate furthi r | would be vlad that no mention 


be made ot thiis le LLer. 


With high regard, very truly, J. V.C. KARNES. 


. : ; : A , 

My Drearn Sin: Yours of this date received. Mr. Fisher is out 
. } _ . : } ' ’ ' , * : 
QO] tOWh Alhld WII hot return ubtll the last Of] Lie \\ In LIbINK., 

' . ’ ’ i 
howeve r, tie IS Still 1ISpPosed tO SELLIC, inc li You Cah bring your 
> ? 
elichts to Aavree to tl 
| 1] | oa 

soon as tie returns Wiili Set him ald adaVise Vou 


Yours truly, GhO. W. MeChRARY. 


of the ty.eend I only saw Mr. Coburn, who thinks M lowing 
will ier ye tou \ IPrradveemMecth) th) L fi Pky Tt Ik [le iis Tl ch) 
to sav of the company's Injustice to them mn seeking te Ippropri- 
ate without compensation the result of therr labor and sk tine 


ata time wiien tor several reasons 


| } 1, f ’ 1} i} ; t | ‘ } ‘ ] 
mive SOUCT LO 3 JMIresSs PPVOT) Tht) bil i?@ Cust Hhitis Ly ried 
, . | y j | , 
SCpuarrery Upon thy iW nave brought tovsell to be CV e¢ 
1) | t | . ] } eo nel ’” } bal ? ’ ‘  . ' i ie 
- tnAL there Is nob much PrOORAY iitbV OL VOUP Pe VOT (FY Oli al 
eount of the house and tne DUTIS, DUE aS to Lhe COM mission o] 
, ’ . : * ? ; . : “ | ' an . 
S10.000 [T have said trankly that believe the chanees Were agalnst 
|e. ee y 47 , ° 
, ’ ° ‘ . . , ? 1 .» . . . 
mv clients, his amount represents the whole su nn vour company 
lias iOost, White IL has recelved the veneht OF Valuable ser¢viees at ho 
; } 
expense Wwhatevel Anv settlement made must Invo ‘ re 
: . 
it | ] ‘ ol f ‘| Bae ,”* ? ; & Loe ace \ 2 ;» | A ’ : ’ 4] ’ 
Wil MITIWill i} nat LEtLcC Ec Sts Ui CPLPiil i i\ swt ph Lit ‘ itisist Lidaedl 
-— } | : Rol i] } 
their stock is worth a premium, wlit the other hand, Mr. bishes 


Ciglts that il tas dep 
| ’ } | } ] ! ’ 

Pression Leal burnett was not connected with this sale. but i this 
° } : } } — . , 

It is more Thanh probable that bare ih error.and Coburn NV Iewing 
. ’ . . - " ' " > 

leave rn then possession Che proportrona part reailzed Com) eto Bur- 


hnetl, anmountine to S16. S00 Al] thes phases of tha case | have 
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gone over carefully with Mr. Coburn, and he has become willing to 
settle in a way approximately as follows: 
iat the stock of Coburn and Ewing be taken at $50,000. 
iat Coburn & luwing pay bar k to the company the S40,000 
received from Munson. 

+.) That the company, with American securities, indemnify C. & 
kK. ae@ainst any claim of the re rresentatives of burnett as to the 


S1OS0O0 


thee 
y tee 


(4.) That all suits be dismissed, each party paving his own costs, 
all « laims for damages OF Coty nsation be waived, and full reece pts 
(.) That the salary of lwing lp) to the time of his discharge be 
paid to nim, amounting to about one month’s pay, and that there 
bye pat datew small items of Xpenses amounting in alltoa vi ry small 
suin. As | understand, this is substan¥ally your proposition to us. 
In a conversation with you [think vou stated that you would favor 
the ind mnitv fol the SI6.S00 | believe there is a contro- 

7 versy between Mr. Ewing and Mr. Fisher as to whether the 
company owes Ewing a month’s balance on salary. This, 


wever, of course, can be si ttl by thie Ly OKS. If | have hot made 
1} \ | PO}) mSiLiGoti) ClieiHy | \\ | tv Fic | > SLNLO if more lully, fl dl upon 
Mr. Fisher's return IT much hope a satisfactory adjustment can be 


Yours truly, J. V. C. KARNES. 


KaNsAS City, Mo., January 5, 1886. 
Col. J. V. C. Narnes, Kansas City. 

\ly Ly AR SIR We were advised by the counsel of the Cedar 
Val c\ Land and Catth Company iT) a mndon that the COM pany has 
no right either to purchase o1 provide for the cancellation of the 
stock now held by Coburn and Ewing. In view of this advice Mr. 
lish r do Snot ter at lib riy LO ConMciu le the settlement Upon the 
basis of taking back the stock lf we could agree upon any settle- 
ment which would leave the stock in the handsof Coburn and Ewing 
or which would not require the company to take it Mr. Fisher 
would feel at liberty to act in the matter; but, as [ assume that 
his cannot be accomplished, have advised Mr. lisher, who 
aves for London in a few days, oO lay the whole matter be- 
re the board and give us instructions which will, I hope, enable 
us to ayvrer with You Upoth some disp sition of the stock and Upon 
a final satisfactory adjustment of the matters between the parties. 


Yours truly, GEO. W. McCRARY. 


} 


iy. Kansas City, Mo., January §, 1886. 
Judge Geo. W. McCrary, att y-at-law. 
Dear Str: Your note ofthe oth instant was duly received, stating 


‘ 

i 
) by TWwee?D the fh YV. lL, WN U. Uo and \ess. Coburn and Ewing 
until Mr. Fisher had additional instructions from his company. I 
have delayed answering until I could confer with Mess. C. & E., 


; 
qdisputle 


ol JAMES M. COBURN ET AL. VS. 
which I now have done. They greatly regret the delay that will be 
necessar-y occasioned, as they hoped for a speedy termination of the 
controversy. L[ have urged upon them that they allow me to con- 
tinue my efforts for an adjustment. This they have done, with thi 
understanding that | request you to ask Mr. lishrer to report by 


enable at the earliest possible moment whether the proposition will 
be accepted. This is a matter involving so large an-amount and 
requiring thi taking of reestiny) wayV iT so manvand such remote points 


that | assume that we are agreed as to the importance of determtin- 
, ! 
Lhig this ne rotiition one way or another as soon as three same can be 
, *_ ‘ ‘ . . 
TeASOTADLY Clone. 
. , ’ " ‘ 
Awaiting your further advice, | am, very truly, 


JI. V. CG KARNES. 
KANSAS Crry, Mo., January 11th, 1886. 


Dear Str: T have arranged with Mr. Fisher to eable me instrue- 
lon as to Compromis of the controversy between Co- 
burn and Ewing and the C. V. L. & C. Company. I will ad- 

eo Vise vou promptly when instructions are received. 


Very truly yours, GEO. W. McCRARY. 


IN ANSAS City, Mo., Jan’'y 26, 1586. 
Judge Geo. MeCrary, city. 
Dean Str: Mess. Coburn and Ewing have 2,000 shares in the C 
V.L.& C.Co., £5 each, paid, amounting to about 848,800, They will 


j = 


settle the controversy with the company 

l. By returning the 340,000 commission and the company’s tak- 
Ing ther sto k at thre tl tual amount paid by tha a . Gee 

2. They will turn over to the company 1,600 shares and retain 
to 
3d. In any event C. & E. are to be protected against any claim by 
Durnett’s estate, either by a release or indemnity. 

Mess +e I acree not to buy uy) or othe rwise molest any of 
the ranch privileges now enjovea by the company. 
) This settlement in no w i\ LO atiect the arrangements heretofore 
made cones ring the W. «A . enttle, but the same blo be carried out 
by both parties in good faith as agreed upon, but not to enter into 
this arrangement in any way whatevel In other words, the W. & 
L, eattlh are 1h ho way taken into consid ration mn this settlement. 


to be paid to Mr. 


. 
a 


t). Phe balanee Of} salary iis compensatllol 
wing 
Very truly, KARNES & ESS. 
KANSAS CITY, Mo.., Februaru 2. ’S6. 
Col. J. V. C. Karnes. Kansas Citv 
od My Dear Str: I enclose herewith a letter just received 
from Mr. Fisher from Néw York, which explains itself. 
Mr. I. earries with him to London the several propositions of set- 
tlement which have been under discussion. Will you kindly advise 


2 


A a Nl as a: Be 


© OR Ag Ree mat. 


we 
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me what response Coburn and Ewing have to make to the terms 
suggested in this letter? If possible | should like to be advised in 
time to write Mr. Fisher to-morrow, as requested. 

Please return Mr. Fisher's letter 


Yours very truly, GEO. W. MeCRARY. 


New York, 20th Jan’y, 1886. 
(;eo. W. Met rary. 

My Dean Sir: As I wired you yesterday, 1 am unfortunately 
here till to-morrow, at 2 p. m., in consequence of the steamer I in- 
tended sailing with vesterday being disabled. | am sorry at this, as 
l am anxious to get to London to consult with my codirectors. I 
have been thinking a good deal over thi best way to arrange a com- 
promise with C.& E., but in every shape I take it it is always sad- 
dled with the difficulty of dealing with their stock. No one, of 
course, would be fool enough to take their shares at par when 
it is so generally known, and by nene better than C. & E. them- 
selves, that the value of all cattle shares are not within 20 per cent, 
of what they were, and as the company itself ean neither buy or 
cancel it is most perplexing. ‘The following Is a proposition that 
has occurred lo me that UL. & > ae olit submit to the board : © 
& E. agree to pay Co. the $5,000 commission, with interest 

thereon at the rate of 8 per cent. per annum for the time they 
a have had it; C. & E. to retain their stock in COn pany by the 
directors getting for them an advance on it for $40,000, at the 


rate of interest of 10 per cent per annum sald advanee to fr) to 
liquidate the debt to the COUMPAY, U. & I. besides, paying the 


com pans 'S X pense In connection with this litigation. 

This arrangement would enable C. & KE. to hold their stock, which 
they appear to value so highly, until such time as they could sell 
it at par, or possibly, in two years, at a premium, and at the same 
time refund the 840,000. The company would in this case not com- 
inence proceedings for damages caused by turning back the cattle. 
If you think well of this project you can see Karnes about it, and, if C. 
WV le are disposed LO make the above prop sition, cable the word “cone- 
sent” on Sth February, the day [expect to get to London. Frankly, 
Must Say this is a more favorable settlement than I would clive 
them, as | am satisfied there Is more in thi real estate than 815,000, 
but under the circumstances might be accepted by the board. 

laithfally, GEO. D. FISHER. 

Of course, if there is no cablegram, I will understand they will 
not make this proposition; in any case, write not later than Wed- 
nesday 

KANSAS Crry, Mo., Feb’y 2, 1586. 
Mess. Geo. W. MeCrary, city. 

DeAR Str: | atm just in receipt of your letter of to-dav, including 
a letter from Mr. Fisher, from N. Y., which [| herewith return to 
you. You have heretofore seen fit to express your appreciation of 
what I had done and was doing to get this controversy set- 
Bt) tled, and henée I need not restate my endeavors In the matter. 

o—140 


oe 
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JAMES M. 


[am only sorry to see Mr. Fisher taking the position indicated 
by his letter. I am now convineed that Mr. Gage was correct in 
his opinion that he, I*., was unfavorable to any settlement... The terms 
proposed in his letter I have not submitted nor will [ submit to my 
clients. I have been satisfied from the beginning and am still satisfied, 
and have so stated to Mess. C. & E., that they were liable in law for the 
return of the $10,000, but I don’t believe they are liable any further. 
This they ought to repay. On the other hand, this company has re- 
ceived the benefits of their labor without any expense. There ought 
to be some recognition of the equities of the case. On sueh a basis I 
have tried to have an adjustment made; but if it is the determination 
of Mr. Fisher to drive these men to the wall, then there 1s no alterna- 
tive left but to fight. IT shall still hope, however, that through the 
co-operation of yourself and Mr. Gage that a fair and just settlement 
may be made, and that the damage to the interests of all concerned, 
to Which Mi lish rs rashine ss wiil lead, nay be avoided. As Mr. 
lisher mentioned my name in his letter, | would be glad to have 
him furnished a copy of this. 7 
Very truly, J. V. C. KARNES. 
Cableqram. 
irom London. Kansas City. 

‘lined. Letter posted to-day, enclosing com- 
plete answer to cross-bill and conveying the only terms which will 


— — 


be accepted nform lowing. 


Kansas Crry, Mo., February 24, 1886. 


Col. J. V. C. Karnes. 
Od My Dean Str: I enclose COPS of lett r just reeeived from 
the seer lary ol the Cedar Valley Land and Cattl Company, 
submitting the only terms upon which the company will settle with 
Coburn and Ewing. The sum demanded is nominally larger than 
that offered D\ you, but, as 1t Is proposed Lo recelve payin Ht in 
eattle and the stoek of the company Now held by C. Ms. at Dar, | 


am in hopes your clients will consider it better to accept than to 
COnLINUE thy litigation 
his proposition is ace pted please advise me before Mareh 4th 


Yours truly, GEO. W. MeChARY. 


ee ee 
—-— 
— 


KANSAS City, Mo.. Feb. 27, 1S8S6. 
Judge (100. W. MeCrary, city. 

Dean Str: On February 4th, 1886, vou handed to: J. V. C. 
Karnes, Esq., one of our counsel, a copy of a letter whieh you 
had just received rom the secretary of the C‘edar Valley Land 
& Cattle Company. which is as follows: 

Tue Cepar VALLEY LAND & CATTLE COMPANY, LIMITED, 
MoRGATE STREET CHaMpens, LonpoN, BE. C., Feb. 11, 1886. 


Dear Str: The board have had under their very careful con 
sjderation Mess. Larnes WV iss’ letter. dated the Oth OF January 


‘ 
’ 


t 


Pe 


5 
i 
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1586, containing two alternative offers by Mess. Coburn & Ewing 
for the settlement of the claims made by the Cedar Valley Land & 
Cattle Company upon them. 

od [ am instructed to inform you that neither of these pPropo- 
Itivns Is acceptable, and that the action against Mess. Coburn 
& Ewing must proceed. With that view the answer to Mess. Coburn 
& jowing’s cross-bill has been forwarded to Mess. Adams & Field 
along with a letter from the solicitors of the company. 

The company being liable in a large sum of costs, which will not 
be recovered from Mess. Coburn & Ewing, the only terms upon 
which the board can agree to COMIPPODTSe the claim of the COTM PANY 
are as follows: 

|. That the amount payable to the company by Mess. Coburn & 
wing be £10,000, the amount paid by them for the 2,000 shares 
2 That this amount, £4,000, shall be paid in cash, or in heu 


. 
’ ’ ’ ’ ‘ ’ 
thereof that the cattle of the L. & W. herd now upon the Cedar 
’ 


’ y 7+? F . . } " 

‘ . 4 ' | ; " : ; y " . » ; .*¥ 
Valley ranch shall be accepted as cash, when counted over this spring, 
‘ , , , ‘ ’ , , 
upon a Valuation to be made by two valuers—one chose n by Coburn 

: 7. — 
| ‘ : } t? ? 0 uma f V 1? ~ ’ rftine 
at ‘ Oa | ‘ ‘ wy ‘ it CUP TTI Dba it cli ltl LPPOoineyl it? il 
© 
e 
rt ret 
’ , ‘ 7? 
| 7 ‘ . 4 > 4 . 
} { @ DbAIANCce Lhaen rem I} Fy due LO LHe COTMMmpany Willi 
, , . . 
. , ’ ‘ os 
iy ‘i a ree | u\ Liie hal ~~] Loe . pers hii Ul Persol is mii 
, , ’ j _ 
; " ’ i . if ’ Nil ! al i s 7 rtp bel ()i Nii ~~ (Coburn i\ 
’ ’ ’ ’ ’ ' ley i] } " i} 7 
\ (} . Lilé = ©] 2 VabIUe, LIC SHATeS LiCl Fe 
. ' 
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>» Lhe compan’ cry’ to protect Coburn & liwing AgAINStL ANY 
’ ‘ - 
; . sa f ' ; ¢) “= ee ‘ ] ] ‘< 1} + oe ; 
( Lilli iPTOUM C CNeECULOPS OT LIC Pal er ol the late (reo pIrnett. 
‘ 
\ ) 
\\ ' i { I | CUiis if ] i tf [ I { Iss icis pred Lie i i\ pee 1) 
’ + ‘ " - 5 . 
>\*¥ *% ’ . , ‘ " ® Say 
ded against Mess. Coburn & Ewing by the same inde 
- * ’ a ins . , ~) } 
Jad re Whom the case will ultimately be tried: (2) that \less ( O- 


in «& Ewing have received from Mr. Munson the sum 


OF ®&,0000) lor a }! perc wihich., In the written estimate of six ol 
theeminent valuers in Kansas Citv. is worth from §&45.000 to 850.000 
> the almost insuperable ditheultv which the board will have 

‘ ° 
in placing y of the shares transferred by Mess. Coburn & Ewing 
j | ~ ‘ at Ol Lit I I~] nent ‘ qii\ dend resu LING rr li} 
Vir. Ewine’s vindicative or il-iudged aetion in ordering the beeves 
K to t h.and (4 est 1pon the account of commls- 
iricous wavs froin Mr. Munson from t period of 
- | } Drees j el) We aFe ag | \ ila Lt 
from thi t law. the board 1s of thi opin 


vel iduced to offer these easier terms with the obiect of settling 
, , P } , 7 
Lic Mmpallel eliore the general |! eling OL the Ith of March. it is 
: . ; , ’ } 


"7 tiiat tis proposal! 
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upon until the 3rd of March, and that failing the receipt on or be- 
fore that date of atelegram announcing that Mess. Coburn & Ewing 
have sLornne dan agreement mbody Ing the above terms, the etfer now 
made by the board is withdrawn on that day. It will suit the com- 
pany infinitely better to receive the amount of their claim In cash, 
as would be the case when a judgment has been recovered in their 
favor, than to h ive to deal with any large number of shares trans- 
ferred by Mess. Coburn & Ewing. It is to be undorstood ‘that the 
offer is to be made without prejudice to anv claim for damages which 
the board m iV have avalust the executors of the partner of the late 

CGieorge Burnett 
The directors desire ine to add that in the event of the foregoing 
offer being refused they will feel it their duty in the interests of the 
shareholders to claim full compensation for damages which the 
company have sustained under various: heads, which are 
60 clearly attributable to the account of Mess. Coburn & Ewing. 
lam, dear sir, yours truly, 


JAMES EE. WEBB, See’y. 
Geo. W. MeCrary, Kansas City, Mo., U.S. A. 


And on February 26th, 1886, vou sent to Mr. Karnes the original 
letter vou ha lon received from the samy party, and which 


1] 
Was aS LOLIOWS 


—s 
— 
~ 


Tue Cepar Vanttey LAnp & CATTLE 
CoMPANY, Limivep, MORGATE STREET CHAMBERS, 
Lonpon, I. C., 12th Feb., 1886. 

Dian Sir: In reading over the letter which I had the pleasure 
Lo nddress to you yesterday 1) iced LWO points in reference to 
which | WW ul like LO or ike Some observations, ' 

The sum of £10,000 1s fixed as the damages to be paid ‘by \less. 
Coburn & [iw hig’, ind it is added that this sum was the amount 
paid by Mess. Coburn & Ewing for their shares. Seeing that there 
|~ no connection Whatever between the claim bor dam ivrcs ana the 
pray tae nt for shares, it 1s advised that the words “the uineunt paid 
by them for the 2,000 shares now standing in their names” be 
eliminated from the letter, if you think advisable to read at or give 
a copy of it to Mess. Cob ° 
The words “ vindieative or il-judged, on page 3 of the lett r, should 
ininated,as Mr. Ewing, in his letter of 24th October 


' . . 
miso De Cl 


° ] . 4] i ] | . ; 4 
(| hast, Slat¢wd that ie Was acting tol the best interests of ‘the stock- 
] ; ' } ’ ; s ry? " ee 
homers in turning back the beeves hese Words are uUull- 
; , ; t ’ ‘ 
necessary, although the directors could hot possibly Approve a step 


Which precluded the possibility of paving a dividend,’ the non- 
payment of which would have, as had been fully explained to Mr, 
wing, such an. injurious effect on an English company.) If Mess. 


Coburn and Ewing should preter to deliver the cattle of the L. & W. 
lL, now on the Cedar Valley ranch, the transfer of 12,00-— would 
be accepted b\ tlie board at prese ut, leaving the balance of £4,000 to 
stand over in the meantime. 
} 
i 


If the valuation of the L. W. herd shall eventually fall short of 
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that sum, the balance of such valuation to be made up to the com- 
pany by the transfer of an equivalent number of shares in the com- 
pany on the basis ofa par value, the board of the above cattle 
to be paid for at the time of transfer at the agreed-on rate, $1.50 
cents per head. 

The board is quite ready to agree to Mr. Ewing’s stipulation that 
he shall be paid his salary during such time as he remained in the 
service of the COMPANY, whatever amount ray be found to be due 
to him upon a proper adjustment of accounts 

Will you kindly bear these points in mind in dealing with the 
other side. 

[ am, dear sir, yours truly 
JAMES KE. WEBB, See’y. 


Geo. W. McCrary, Esq., Kansas City, Mo., U.S. A 


Both of these communications Lou ther with your two let- 

OL ters forwarding them to Mr. Karnes, he has placed in our 
hands. In connection with both our counsel we have fully 
considered mpc ott ean We wish to state emphatic- 
ally that we regard the proposition as unjust and oppressive, but we 
have so much involved in this litigation that we ugree to and ac- 
cept the terms of the offer made. The £4,000 will be arranged for 
with the RR W. cattle, as sugyt sted in the letter of I bruary 12th, and 
the 1,200 shares of stock therein mentioned we herewith hand you, 
to be transferred to such parties as may be named. We have only 
two certificates of two thousand shares each, and we deliver both to 
you, and the company cali return us a certifieate for SOO shares. 
The bond called for by the fourth section of the proposition in the 


: . x , . . } , , cee P “in ‘; it , 7% : : 

elles ol lebruat ‘ Lith \V ¢ Wili rive ' catiy Litiie i \\ sii row “=()0)1) 
' ms , + oy" ee ie an 

be the season when the L. W. eattle ean be counted. and we will be 
’ | \ 4 ‘ ‘ ' | 

readv at once to name vaiuers \ lit a settiecment has been 
4 } : | ‘ 1) | } ' 4 of ¢ if 

ellected, we hope there Wliit De ho at lth CUTFVING IL OUL TN ali Fe- 


spects as agreed upon. 
We desire to express to you our thanks for the uniform courtesy 
with which Vou have treat f us thi brhloul this LLED pat Saunt miatter, 
We are, dear sir, very truly 
W. H EWING. 
JAMES M. COBURN. 
OBURN & EWING. 


LANSAS UITY, hehruari y Sé, ISS6 
Mess. Coburn & Ewing. Kansas ¢ 
‘ , } } } , : j 
CGIENTLEMEN: Mr. Karnes handed me vour letter ac- 
b> cepting the terms of compron SC pl posed by f i Cedar Valley 
Land & Cattle Company abi | - ilso placed it} rh hands the 


certificates for the two thousand shares of stock held by you in the 
company. I will wire Mr. Webb, secretary of the company, that you 
have accepted in writing the company s proposition, and have writ- 


- 


: 


ten hh 1th) requesting that the COUN}) iV Lake linine dj ite ste - toc hoose 
a Valuer and proceed Wilih as littl iy as py ssible to close up the 
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matter of the compromise. Of course, it is understood that the 


settlement embraces all the matters involved ee 
tion in the several suits between the parties. 

The matter of costs and the balance due you on salary can ea isily 
be adiusted he reafter. Col. Karnes and I agree that each p Marty pays 
its own costs. 


Yours truly, GEO. W. McCRARY 


KANSAS Crry, Mo., March 18; 1886. 

Messrs. Karnes & ss, Kansas City, Mo. : 
GENTLEMEN: [am just in receipt of a letter from James Is. Webb, 
secretary of the Cedar Valley Land & Cattle Company, Limited, of 
date Mareh Oth, ol which Inclose you a COpy., Mr. Webb sends 
mie with this letter an assignment, to be executed by Messrs.(Coburn 
& Ewing, transferring to him 1,200 shares of their stock:in said 
Company When Mr. Wi bb wrote this letter he had hot received 
my compiunication, written on the 27th of February, informing 
him that Messrs. Coburn & Ewing had placed in my hands their 
certificates for the whole 2.000 shares, and had requested that the 
company would issue to them a new certificate for SOO shares. That 
letter would reach London about the 7th Instant, and an answer may 
be expected very soon. Probably it would be better to take no fur- 

ther action until it is received 


(| Yours very truly, GEO. W. McCRARY., 


The Cedai Valley Land & Cattle Company, Limited, Morgate 


St. Chambers (50a Morgat street). : 
LONDON. I U.. © Ma % hh INSt). 
Dear Str: | have to acknowledge the receipt, on the 27th Feb- 


ruary, of your eablegram of that date, reading : 
Terms proposed accepted by Coburn & Ewing to-day in writ- 
lig ia 
That telegram was laid before the board at their meeting on the 
ord Inst.. and citi direeted to inform you that they are glad that a 
settlement has been arrived at upon terms which they believe will 
be found Upon consideration to be satis shactory to all parties, The 
rAatlONS ¢ ntered into UY 


» 2 2 of  F 
board Is pre pared tO find that all the obiig 

. 2 ’ a 1] ; ‘= : 
Mess. Coburn & Ewing will be faithfully and honorably carried out 
by these eentlemen, and they trust that amicable relations will by 


} 


resumed and will continue vninterruptedly for the future. ¢ 

With the view to the carrying out of the provisions of the agreement 
with Mess. Coburn & Ewing, [ now enclose a transfer of 1,200 shares, 
to be executed in my favor, and the company undertake thaf if the 
Value of the L. W. herd shall exceed the sum of ¢4,000 the diftfer- 
ence shall be adjusted by the retransfer to Mess. Coburn and ‘Ewing 
of shares to an equivalent valu 

Awaiting confirmation by letter of your cablegram of thn (th, 


-) 
Yours truly, THOMAS EB. WEBB, See’y 
Geo. W. McCrary, Esq., kK. C., Mo., U.S. A 


~ 


. 


<) 


THE CEDAR VALLEY LAND AND CATTLE CO. (LIMITED) ET AL. ot 


HD KANSAS City, Mo., March 27, 1886. 


J. V. C. Karnes, Esq., Kansas City. 

Dean Str: 1 am now advised that the Cedar Valley Land & 
Cattle Company cannot issue the new certificates for eleht hun- 
dred shares of stock to Coburn and Ewing, as per terms of com- 
promise, until the latter have assigned the twelve hundred shares. 
Thev therefore wish Mess. C. & E. to exeeute the inclosed assign- 
ment, to be sent by me to London. This done, they will imme- 
diately execute and send over the new certificates for eight hundred 


Pleas have the assignment executed and return to me at the 
earliest time practicabl , as I wish to forward it without it lay. 


Yours truly, GEO. W. McCRARY. 


(Ineclosure. ) 


The athidavit of George Dixon Fisher is in words and figures as 
follows: 


Uxirep States or AMERICA, oe 
iv fern District ay Missouri. ie sterii ay LSiONn, j zi 


Grornce Dixon Fisuer, being duly sworn, on oath deposes and 


_ 


‘ ’ } ‘ i] . 
that he Is gcrent and attornev-li-iact oj the ¢ eaar Vall \ Land 


. 

— ~ 
: 

— 


and Cattle ¢ ompany, Limited. and as such has for some time been 


engaged In negotiations Tol the settlement and COM Promise of the 


pending litigation between that comipany and Messrs. Coburn & 
Ewing in the cireuit court of the United States, in the above-men- 
tioned district, and that on or about the 29th day of April, 
(yt) ISS6, this afliamt call d LL pO 1. M Coburn, a member of the 
firm of Coburn and Ewing, and submitted to him the form 
of a bond to be given by said Coburn & Ewing in pursuance of 


omise, to bind said firm not to buy up or other- 
wise molest any of the range privileges of said company. The form 
of bond had been drawn by George W. MeCrary and printed with a 
typewrit r, but as drawn was not sat factory, and al change there in 


had been made in peneil by said MeCrary by striking out the 
words “as part and parcel of the,” in the second line, and inserting in 
piace thereof “in accordanes with the termsoft our letter of date leb- 
ruary 27th, 1SS6, accepting terms of compromise.” In this form 
the paper was handed to Mr. Coburn, who added the following 
words, Which now appear upon the paper in his own handwriting: 
‘Of all pending litigation.” The first sentence of said bond was 


therefor cuit nded hy \lr (Coburn SO iis to read iis follows: o Phat 
, , ; | ’ ‘ ° se 
ior a wood ana valuable CONS IUCTALION and Ith ACCOPTUANCE with the 


. " ] . y ] , , } *t ' 7 | : ‘ ere ’ : 
terms of our letter of date February 27th, ISS6, accepting terms of 
. , s * , 7 , : 
compromise ol all penamng itigation vetween US ahd the Cedar 
‘ 


and and Cattle Company, Limited,” &e. The original pap r 
submitted to Mr. Coburn. with the amendment thereto in his own 


handwriting, is herewith filed, marked “ Exhibit A,” and made 
part of this athdavit. 
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Afhant further states that he isa member of the board of directors 
of the Cedar Valley Land and Cattle Company, and was present in 
said board when the proposition of compromise which has since 
been accepted by Coburn and Ewing was discussed and agreed upon, 
and the secretary ordered to put the same in form; and afhiant 
further declares that it was understeod and intended by said board 
and by all the members thereof that the same should be a full and 

final settlement of all pending litigation between the parties. 
67 l'urther afliant saith not. 


GEORGE DIXON FISHER. 3 


Subscribed and sworn to before me by George Dixon Fisher this 
1th day of June, 1586. My commission expires April 24th, 1890. 
[SEAL] MRED. P. BARNEDST, 
Notary Publie. Jael Son U., Mo. 


7 


GS “Ee xnipnit A.” 


Know all men by these presents that fora ood and. valuable 
consideration and as pari ind, parcel of the*® lin accordance with the 


terms of our letter ot diate le by 27th, LSS6. accepting terms of 


COTM Proms (of all pen ling litigation) | compromise by tween us and 


- i 


the Cedar Valley Land and Catth Company, Limited, Wwe, the un- 
dersigned, James M. Coburn and William N. Ewing, partners com- 
posing the firm of Coburn & Ewing, do hereby agree and bind our- 
selves not to Du Up or olherwise molest any of the range privi- 
leges now enjoyed by the said Cedar Valley Land and Cattle Com- 
pany, Limited, in the counties of Randall and Deaf Sniith, in the 


State of Texas. 


In witness whereof we hereunto set our names this 26th day of 


April, ISs6. 


} 


(CLerk’s Meuo.—The portion of the above-copied paper-writing 
enell in the original on file in 
py through which a line is 


: 7 } rin . sl , : Bae solaey at 
MClLUded WW) DPACKECLS Ts TILLOCTLITLed Tl 


- 


inv oflice. and that portion of thie 


! : ‘ 


; : “) . B 7 . 
passed Is SPRATT N lined iii if Original } 


()‘) The athdavit Ol J \ ‘ ly irties, filed On} the yA day of 
June. A. D. 1SS6. is in words and figures as follows: to wit: 
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In the Cireuit Court of the United States in and for the Western 
Division of the Western District of Missouri. 


CopuRrn et al. ) 
i's | . s 
' ; , | Bill and Cross-Bill. 
CeparR VALLEY LAND AND CatTLe Company, { ; 
Limited. 


CepaR VALLEY LAND & CaTTLE Company, ) 


Limited » = 7 ‘ : 
are Bill and Cross- Bill. 
is, i 
CopuURN et al. 


J. V. C. Karnes, being duly sworn, vpon his oath says that he was 
one of the solicitors for Coburn & Ewing in the above causes, and 
that the Cedar Valley Land & Cattle Company was represented by 
Hon. George W. MeCrary and Mess. Adams and Field ; and he says 
that after the correspondence of February 27th, 1886, R. H. Field 
brought to his office a statement, prepared by Judge MeCrary, to 
the effect that the settlement as agreed on of that date was to be in 
full of all claims or demand between the respective parties in such 
litigation. Affiant says that he has not a copy of the paper pro- 
duced by Mr. Field, but states the contents of it from recollection. 
lle says that he then distinetly told Mr. Field that such paper 
would not be signed, but that his clients, Mess. Coburn & Ewing, 
had settled their matters with thi Codes Valley Land & Cattle 
Company on the propositions of February Ilth and 12th, 
ISS6, and the unconditional acceptance of these propositions 
that day given by said Coburn & Ewing, and that under no 

circumstances would this settlement be supplemented by any 
70) further agreement. Afliant says that he was present with 

Mess. Coburn & Ewing and Jos. G. Waters, Esq., one of 
their solicitors, when these letters of February llth and 12th were 
considered, and it was then understood and agreed that the propost- 
tions hitherto inade had ber i} re} ClLed, rnd that tne COTM} any otfered 
these terms in these letters of February llth and 1: 2th as the ulti- 
matum.and while it was at =ire lth Many respect | oe ax ify these 
harsh terms, lt Was agreed that to avol i: ny a rstal Vd] ng that 
the two letters be copied Into a ietter ol acceptance, an that the 
terms be unconditionally accepted, and this was done; and affiant 
suvs that it was then distinetly stated by both Coburn and Ewing 
that these terms would be ace pied only just in the way they were 
proposed and to cover nothing more: and afiant says that he and 
his associate counsel, Jos. G. Waters, prepared the letter of accept- 
ance with that understanding \fliant further says that in every 
lett r vance prea ye r that has Spine peel pore pared that. SQ) far as his 
knowledge extends, it has uniformly been with the understanding 
that the settlement of February 27th spoke for itself in the unecon- 
ditional ACC plance ol thie ietters Ol f Oruary Lith and 12th, and 
that nothing was to be added thereto or subtracted therefrom. 


J. . KARNES. 


Chee | 3G) 
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Subscribed and sworn to before me,in Kansas City, Jacksen county, 
Missouri, on this 22nd day of June, 1886. My commissign expires 
on the 22nd day of August, 1588S. 


[SEAL. | HENRY M. STONESTRE I a 
Notary Public, Jackson 0 Bes Mo. 


71 And afterwards, on the 19th day of July, A. D., 1886, the 
following entry appears of record, to wit: 
J. M. Copurn et al. } 


aqainst 
CepAR VALLEY LAND AND CATTLE Co. } 
This day il di cree is orc red for le fendants herein. 
Said order for a decree is in the words and figures following, to 
wit: 


In the Cireuit Court of the United States for the Western Division 
of the Western District of Missouri. 


Copurn et al. 
i's | gues ; 
The Cepar VALLEY LAND AND CaTTLe Com- ; Billand-Cross- Bill. 
pany, Limited. 
Cepar VatLtey LAND AND CaTTLeE CoMPANY, ) 
or | Billand’Cross-Bill, 
Conurn et al. 


There have been two actions pending between these parties, in 
each of which both bill and cross-bill were filed. While thus pend- 
ing, negotiations for settlement were entered into, which have re- 
sulted in a set tlement, and the question now presented is the extent 
of that settlement. 

After several propositions had been made by both parties, on the 
27th of February the cattle company sent to Coburn and Ewing a 
letter, in which all propositions of theirs were declined and in which 

it was stated that “the only terms upon which the ‘board ean 
G2 agree to compromise the claim of the company are ds follows 

This proposition was unconditionally accepted and’ its terms 
have been complied with by Coburn and Ewing. Now fhey insist 
that all that was settled was the claim of the company as:presented 
in its pleadings, while their claims remain open and undtsposed of, 
The company, on the other hand, insists that all the matters in 
controversy, including all the claims of both parties presented In 
these two actions, were included in the settlement and are disposed 
of by the same 

l think that the company Is right, and for these reasons: 

First. Wherever parties are in litigation, having antagonistic 
claims, and a settlement is proposed and aecepted it will be pre- 
sumed that hr Mypaer vente in controversy in that litigation are.ineluded 
within the settlement unless the contrary clearly appears. 


——-~ 


i 


—-- 


~~ 
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Second. It is perfectly obvious that the cattle company intended 
by its proposition to cover all the claims in controversy. It is true 
in the letter it says “the claim of the company,” and in a narrow 
and technical sense that undoubtedly means simply its cause of ac- 
tion and would not embrace any distinct cause of action in behalf 
of the adverse party; but it is not a strained or unnatural use of 
language to construe it as applicable to the amount which the com- 
pany claimed as the balance due after the adjustment and _ settle- 
ment of the respective claims of both parties. That such was the 
Intent of the ComMmpany Is obvious from a preceding paragraph of 
that letter, in which the company uses this language: “ The board 
have had under their verv careful consideration Mess. Karnes & 
ss’ letter, dated the 26th of January, 1886, containing two alterna- 
tive offers by Mess. Coburn & Ewing for the settlement of the 
cluims made by the Cedar Valley Land and Cattle Company upon 

them.” 
70 In this is seen it speaks of offers made for settlement of the 

claims of the company—claims made by the company upon 
Coburn and Ewing. ‘Turning to the letter referred to, we find that 
it Was in terms a proposition for settlement of the entire contro- 
versy and including the claims of both parties. Thus, in its letter 
proposing this settlement, the company placed an unmistakable in- 
Lerpere tation Upon the ex pression “claim of the company.” 

Further, immediately upon the receipt of the letter accepting 
this proposition counsel for the company wrote a letter, which 
was received by Coburn and Ewing, in which he stated: “ Of 
course, it is understood that the settlement embraces all the matters 
involved in the pending litigation in the several suits between the 
parties ;” so notonly isthe intent of the company clear, but it is also 
clear that Coburn and Ewing had full notice of that Intent. Now,a 
contract—and this settlement is nothing but a contract—implies the 
agreement of two minds as to certain matters. What the company 
intended is clear, and that Coburn and Ewing had knowledge of 
that intent is equally clear. Of course, if they proceeded with the 
settlement with notice of what the company meant by the terms 
used they accepted the contract upon that basis. 

Further, On the 20th of April, after the acceptance of this propo- 
sition of settlement, a bond was presented to Mr. Coburn which con- 
tained this language: “In accordance with our letter of date Feb- 
ruary 27th, 1SS6, accepting terms of compromise between us.” Not 
satisfied with this language, Mr.Coburn in his own handwriting 
interlined these words after the word compromise, “of all pending 
litigation,” which clearly shows that he understood that the settle- 
ment covered all the claims in controversy. 

Finally anid chiefly, these actions were pending in a court of 

equity, and such a court will see that good faith and fair 
fe cle aling are observed Ly both parties. After this proposition 
had been made and accepted and before anything had been 
done except handing to counsel some certificates of stuck Coburn 
and Ewing were clearly notified of what the company intended by 
this proposition. Much remained to be done. Cattle were to be 
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Subseribed and sworn to before me,in Kansas City, Jackson éounty, 
Missouri, on this 22nd day of June, 1886. My commission expires 
on the 22nd day of August, 1SSS. 

ISEAL. | HENRY M. STONESTREERT, 
| Notary Public, Jackson (A., Mo. 


7] And afterwards, on the 19th day of July, A. D. 1886, thi 
following entry appears of record, to wit: : 
J. M. Copurn et al ) 


aqainst 


Crepar VALLEY LAND AND CATTLE Co. J 


This day a deeree is ordered for defendants herein. : 
Said order for a decree is in the words and figures following, to 


Wit : : 


In the Cireuit Court of she United States for the Western Division 


of the Western District of Missouri. : 
Copurn etal | 
The Cepar VALLES LAND AND CATTLE Com- { Billand Crgss- Bill, 
PANY, Limited. 
Cepar VALLEY LAND AND CaTTrLE CoMPaAnNy, ) 
pamenten, | Billand Crbss-Bill. 


(font RN ef al. : 


There have been two actions pending between these parties, in 
each of whieh both bill and cross-bill were tiled. While this pend- 
ing, negotiations for settlement were entered into, which -have re- 
sulted i a settlement, and the (yue stion how presented Is the extent 
of that settlement : 

Atter Seve ral propositions had Lye Cl) made by both parties, Oll the 
27th of February the cattle company sent to Coburn and; Ewing a 
letter, in which all propositions of theirs were declined and in which 
it was stated that “the only terms pon which the board can 
agree to compromise the elaim of the company are as follows.” 


— 
» 


This proposition was unconditionally aceepted and?its terms 
have been complied with by Coburn and Ewing. Now they insist 
that all that was settled was the claim of the company as presented 
in its pleadings, while their claims retnain open and undisposed of. 
The company, on the other hand, insists that all the matters in 
controversy, Including all the claims of both parties présented n 
these two actions, were included in the settlement and are disposed 
of by the same 

[ think that the company Is right, and for these reasons: 

lirst. Wherever partics are in litigation, having antagonistic 
claims, and a settlement is proposed and accepted it will be pre- 
sumed that all matters in controversy In that litigation are included 
within the settlement unless the contrary clearly appears.’ 


Vv 


Vv 


") 
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Second. It is perfectly obvious that the cattle company intended 
by its proposition to cover all the claims in controversy. It is true 
in the letter it says “the claim of the company,” and in a narrow 
and technical sense that undoubtedly means simply its cause of ac- 
tion and would not embrace any distinet cause of action in behalf 
of the adverse party; but it is not a strained or unnatural use of 
language to construe it as applicable to the amount which the com- 
pany claimed as the balance due after the adjustment and _ settle- 
ment of the respective claims of both parties. That such was the 
intent of the company Is obvious from a preceding paragraph of 
that letter, in which the company uses this language: “ The board 
have had under their verv careful consideration Mess. Karnes & 
iss’ letter, dated the 26th of January, ISS6, containing two alterna- 
tive offers by Mess. Coburn & Ewing for the settlement of the 
claims made by the Cedar Valley Land and Cattle Company Upon 
them.” 

[In this is seen it speaks of offers made for settlement of the 
claims of the company—claims made by the company upon 
Coburn and Ewing. ‘Turning to the letter referred to, we find that 
it was in terms a proposit tion for settlement of the entire contro- 
versy and including the claims of both parties Thus, in its letter 
proposing this se ttlement, the company placed an unmistakable in 
terpretation Upon the CXPFession ~€€ laim oT f the Company " 

further, immediately upon the receipt of the letter accepting 
this proposition counsel for the company wrote a letter, which 
was received by Coburn and Ewing, in which he stated: “ Of 
course, It Is understood that the settlement embraces all the matters 
involved in the pending litigation in the several suits between the 
parties; so notonly isthe intent of the company clear, but it is also 
clear that Coburn and Ewing had full notice of that intent. Now,a 
contract—and this settlement Is nothing but a contract —Im plies the 
agreement of two minds as to certain matters. What the company 
intended is clear, and that Coburn and Ewing had knowledge of 
that intent is equally clear. Of course, if they proceeded with the 
settlement with notice of what the company meant by the terms 
ust d they accepted the contract Upon that basis. 

lurtlie r, on the 29th of April, after the acceptance of this pPropo- 
sition of settlement, a bond was presented to Mr. Coburn which co 
tained this language: “Tn accordance with our letter of date Feb- 


» 
‘) 


— 27th, 1886, accepting terms of compromise betWeen us.” Not 
isfied with this language, Mr.Coburn in his own handwriting 
interlined these words after the word compromise, “of all pending 
Lion, : which cle; arly shows that I i@ Ullé derst od thi: it thie se ttle . 
t covered all the claims in controv rsy. 
Finally and chiefly, these actions were pending in a court of 
equity, and such a court will see that good faith and foir 
i dealing are observed by both parties, After this proposition 
braved ber 1} made and accept d and before anything hac bee Mi 
done exc jot handing to counsel some certificates of stock Coburn 
ane wing Were clearly notified of what the COMMpany intended by 
this proposition. Much remained to be done. Cattle were to be 


— 
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: 
valued, counted, and delivered. It was an easy thing to hand back 
the certificates of stock. If they were unwilling toaccept the settle- 
ment when informed what the company understood and intended 
by the proposition, it was their duty to say we have misunderstood 
the SCOP Oo] your proposition, lf you mean all that you how say, 
we did not ace pot if. Wehave never come to any agreement. [n- 
stead of that, after full notice, they goonand comply with all the terms 
of the proposition It is to | for them now to say we did not 
SUpPpost that thr proposition meant all that the company now 
claims: we thought it meant only a settlement of half the case, and 
insist upon the right to prosecute the other half. : 
| think thie parties are ent tled to a decree reciting that upon the 
evidence presented the court finds that there has been a full settle- 
ment of all the matters in controversy, and ordering that the sev- 


eral bills and eross-bills be dismissed, each party paying his own 


» late 


COSTS. 


And afterwards. at the said May term. 1886. to wit, on the 2d day 


of August, A. D. 1886, the following entry appears of record, to wit: 


. 
i>] | Late 7 SLuates, Wi stern District of Mis- 
SOU] Western Division 


5 J. M. Copurs and W. N. Ewrse | 


1050 


The Ceparn Vanttey Lanp & Carrie Company, { Original Bill. 


This Case Came on to - heard Upotl this petition (I the sald 
respondent, Phe Cedar Valley Land & Cattle Company, Limited, for 
final deere Selb ine and adyjudy lng all the issues her In, Creorge 
W. MeCrary and Adams & Field dppearlay lor re spondents, and 
J. V.C. WKarnes and Joseph G. Waters appearing for complainants ; 
and the court, having heard the evidence and the argument of 
counsel, sustains Sala pel tion, and it s therefore ordered, adjudged, 
anid deer | that thr I" has ber i? by the avreement of the parties, a 


full COMpPromiise ana sevliemy nti orl ali the matters In controversy 
in this ease; and it is ordered, in pursuance of thi Agr ement of 
the parties, that thre be dismissed at the cost of the complainants, 
to be taxed : 
DAVID J. BREWER, 

(ircuil Judae. 

’ ’ } ? ies } 
Lnd now come COMPAL its, Ov their solicitors, and tle applica- 


tion tor a rehearing wisO a stipulation of parties as to the time ol 
hearing the Sikh 
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Said application for a rehearing is in words and figures as fol- 
lows, to wit: 


In the Circuit Court of the United States, Western Division of the 
Western District of Missouri. 


JAMES M. Copurn et al.. PI'ffs. ) 


THe Cepar Vattey Lanp & Carrie Co., Limited, ef a/., Def'’ts. | 


James M. Coburn and William N. Ewing ask the court to 
76 set aside and vacate the deeree entered in the above-entitled 
cause and grant the ma re it arinyg for the following reasons ;° 
1. The evidence on which this decree was based consists entirely 
of correspondence between counsel and atlidavits, and it nowhere 
appears that any form of entry was ever agreed upon or ever 
spoken of, other than that the bills and cross-bills should be 
dismissed, each party paying his own costs. The settlement 
made was wholly outside of the court and was not pleaded, and the 
court has no jurisdiction to supplement the agreement of the par- 
ties by decreeing a final settlement 
y The court overlooked the < stIMOnY showing that the counsel 
for the Cedar Valley Land & Cattle ¢ mM pany, before w riting the 
letter to Coburn & wing, In which he stated “of course it is un- 
derstood that the settlement embraces all the matters Involved in 
the pending litigation in the several suits between the parties,” 


, 


| 
had written a letter embodying the same idea, and submitted the 
{ 


sume to the counsel for Coburn and lew ng, who had peremptorily 


refused to sign it, and the counsel for the company, knowing this 
refusal, did not offer to return the stock and terminate the arrange- 
ment, but held the stock, and in a letter to Coburn and Ewing 
assumed a state of facts to exist which he ought to have known did 


not eX Ist. In overlooking this per Viotls corre Sponde nce the court 
committed an error 


. The court further cerre d lth reac ‘J the conelusion that the ile. 
tails of the settlement were carried out by Coburn & Ewing without 
disclosing their understanding that this was not intended as a full 


settlement. The evidence will show that at every step the counsel 
for the company had full knowledge that this claim would be made, 


and every word was excluded from the receipts and other 


“a papers passed between the parties which could in any way be 

construed Into a final settlement of all matters in dispute. 
These rece Ipts and other Papers were fT tin evidence, but as it has 
been assumed that the company completed the arrangement on the 


belief that it was in full. we would ask to furnish copies of car 
papers and full affidavits eovering thes points 

{ The court erred in econeluding there was a lack of “ good 
faith and fair dealing ” on the part of ( oburn and Ewing in making 
said settlement, A proposition Was made by the COU MAnY and 
accepted by Coburn and wing. In less than an hour aft rward a 
paper was prepared by counsel for the company engrafting upon 
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the settlement as made additional terms, reciting that’ this was 
in full of all matters in dispute. This was promptly. declined 
by COU nsel lor Coburn and low ing The sti CK could have been 
returned, but it was retained, end an effort made again to have 
Coburn & Ewing committed to a full settlement by tthe letter 
which was written. In the progress of the settlement the forms for 
receipt s were careful ly Prepare d, so as to exclude the idea flat it was 
a full settlement. The full evidence will disclose the fact: that this 


. — e ' of ] ] 
COMpPany has carefully sought from the beginning to recover the last 
cent possible from Coburn & Ewing, and at the same time has been 


unwilling to have the claim. made by Coburn & Ewing judicially 


7 . + ; " } ,. . 
determined, lo refute this im putation of unlair dealing your DeC- 
titioners would ask that they be permitted to offer in evidlenece the 


+} } 


papers as originally prepared for carrying out the details of the set- 

tlementand the changes in them insisted upou by Coburn and Ewing 
. | ! spies 

and allowed by said COMpPAany, snowing that at all times from the 


; ] ‘ } ° | - ae - 
acceptance Ol the proposition the company had Muli KNOW ledge Ol] 


the understanding of Coburn and Ewing and what they would insist 
Upon, and that “ eood faith and fair deal hhig * would have required 


the COM pany LO have tie 
“ li 1] 


| ; é ~ ; ' ° , 
taking to itself all the benelits arising thereirom., 
~~ — . , ) 


’ ; '% } = 9 e 
is » Full and compiete evidence WIL show that the inter- 
.* ° ’ ‘ . ’ , } . 
lineation made by J. M. Coburn in bond has been wholly mis- 


) y ° 
mn repudiated the arrange ment, instead of 


understood. ‘This bond was never used, and this change was madeat 
atime when itwas sought toagree upon these forms forearrying out 
the details, and in using this expression, “ pending litigation.” refer- 
ence was had solely to the claim made by the conmrpany, and when 
subseq uv ntly Lani rstood that it might be COUS rued to cover both 
bills and cross-bills this expression was not used and ndwhere ap- 
pears In the papers so used in settlement; all of whieh ean be 
shown by a full statement of all the evidence bearing upon this 
port 

6. The evidence discloses that this company has had the services 


. . , . ° ] , 7 . 
of Coburn & [ew Ine’ Without anv cotpensatloh Wiratever. lliis is 


7 4 ? ‘ } . ’ ’ : @ 
. ; . ' , aed 9°90) ’ , svt dys " ‘ 
nO NeW Cialihh Thraass by ( evtotarn) A kewing, bu mas Decl Ths sted upon 
; ‘] 2 ] | . . P 
‘ ’ y ) ’ > ' } , ‘ ’ . ;* ,) ‘ . 
atevery step. Lhe court bas onlv been put in possessiom of a por- 
. | ; 
, . ; +} Pingel The ;% ; +» ' ] | .% ‘| » " . | and \ 5 ant 
toh Of the acts. Ne OPTION tlic SiiOWSsS Lille TDLISLAKCS LTRILO Winlel) 
Re been led. Weask that the ease | . ) ) 
Like court dis been ed Cask tlt ne @Cnase be reheami, ana (1) 
| ; ' ; , { ." } , ’ ’ ‘ 
, 
tt) ii tiiis Ly} heaton Tor a tie ree i) | j i] | i i ! ve cos [pe 
i ft 
1 ' a 3 } ' ' ' 
¢ a ‘ ; reat y ’ . , i 
lett to thie agreement Which they tha bibilei btked «otha Lilt } = ih 
. . 2 
dist SSC], 
») ¢ | } ? . — " | . 4] } . } 
-.) Or that the entire evidence Dearing on this settlement be 


heard. J. G. WATERS, 
KARNES & KRAUTHOFF, - 


, ’ , 5 > 
Salad stipulation is ih Words and ligwures us toliows, to wit: 


Ji 
- 
ws 
ne 
a | 

~ owt 
- « 
J 


hor , = E. 
R. H. FIELD, For Cattle Co. 
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rey And on the 11th day of September the following notice 
was filed, to wit: 


To George W. McCrary : 

You are hereby notified that on the 17th day of September, 1886, 
in the city of Leavenworth, Kansas, before Judge Brewer, we will 
eall uy}? the petition to set aside the decrees in the several Cases pend- 
ing between Coburn & Ewing and the Cedar Valley Land and Cattle 
Company, Limited, in the circuit eourt of the United States for the 
western division of the western district of Missouri. 

J. G. WATERS, ann 
KARNES & KRAUTHOFFP, 
Attorneys for Coburn .& Eu ing. 


Kansas City, Mo. Sept. 2s. Sb. 


| hereby accept serviee of above notice. 
“4 te , — , 
GEO. W. McCRARY, 
kor Cedar alley Land Av Cattl Co.., Limited. 


And at the October term, 1886, of said court, and on the 8th day 
of November, A. D. 1886, the following opinion was filed : 


In the Cirenit Court of the United States. Western Division of the 
Western District of Missouri. 


Ture Cepar VaLtey LAND AND CATTLE CoMPANY, Limited, ) 
Us. . 
JAMES M. Cornurn ef al. j 


Opinion. 
BREWER, C. JL: 


Coburn and Ewing petition for a rehearing. 
Su) They object that the decree as entered shows a final settle- 
ment of all matters in controversy and dismisses the bills 
and cross-bills, when in fact there was no final settlement and when 
under the pleadings no such question was In Issue or could be deter- 
mined. 
The facts ar these: Aft r bills and cross-bills had be I} filed SOTHC 
comprotiise Was ¢ flected: of that there 1s no dispute 
The Cedar Velley Company filed a petition alleging that all 
claims in dispute had been settled and asking a decree accordingly. 
A hearing was had: aflidavits and other testimony presented 
without objection. Both parties appeared and argued the question. 
NO objection Wis mad to the iorm ol the proceeding, the only ob- 


’ 
; 


‘ 


e , . , ’ a 
rections being that in fact the settlement was only part lal instead of 


total, and that the court had no right to enquire into the Inatter, 
Dut could only dismiss the bills and eross-bills. Now, it is insisted 
that if anything had transpired since the filing of the original bills 
and eross-bills changing or affecting the issues such new matter 


should have been presented by supplemental bill. I think counsel 
are right, and that such is the true practice ; but that is a mere mat- 
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ter of form. All the facts were presented as fully and ag clearly as 
though stated in a supplemental bill. No objection on, account of 
form was suggested. Will a party be permitted to test the judg- 
ment of the court on the substance of the controversy and Upot de- 
feat, then for the first time raise a mere question of form?+ Nothing 
can be plaimer When cases of an equitable nature are removed 
from a State court seldom is the plaintiff’s pleading in the full and 
precise form Of a bail] lth ¢ puILY. If parties insist. repleading 1s oOr- 
dered. But, if not. and all the faets are stated, will the’ court, after 
decree, set it aside simply beeause the pleading does not con- 
S] tain all the formalities of a bill? Such a proceeding would 
give a bitter irony to the appellation of the court-as a court of 
equity. So here it isnot pretended thatall the faets were notstated, but 
only that they were not presented through the formalities of a sup- 
plemental bill. Coburn and Ewing were cut off from no right; 
were not prevented from making a full defense. They had every 
opportunity they asked. : 

Again, it is insisted that aflidavits were used, and not depo- 
sitions; that no cross-examination was had, &e. But all this 
was by consent, or at least without objection. They offered 
affidavits themselves; had | the time they sought for pre- 
senting their testimony. They never asked to take depositions or 
the privii 4 of cross CXAMiAION or time to produce more testi- 
mony, of which they now say they have an abundance. They made 
no objection as to the manner in which the testimony was presented, 
and | doubt not that if all the testimony had been by oral examina- 
tion of witnesses In open court such irregularity, if aequiesced in 


at the time, would have furnished no ground tor setting aside the 


decres based thor rT) ae Wilo keeps silent when he should speak 


must keep silent ) 
Of the merits of the case I shall add nothing to what F said before 


when ord rine thi decree, and f the duty of thi court to render 
such a deeree upon thi appircalion Ob either party, when there has 
been mm tact a full « ap Otis ind settlement, | have no doubt 
The application for a correction of the decree and for telhearing Is 


le bie d 


DAVID J. BREWER, 
f ie nil dudue. 


On the 22nd day of November, A. D. 1886, the following entry 
appears ‘aD record 1?) tlyis Cause. to wit 
$2 James M. Conurn et al | 


The Cepar VALLEY LAND & CATTLE Co., Ld: | 


Now, on this day, thar uy pid LLioll Of Like omplainants fora rehear- 
ing herein coming on to be heard, and the same having been argued 
by counsel and submitted to the court—now, the premises having 

lered that the same be denied, and that 


been duly considered, it is or 
the costs of this application be taxed against the said complainants, 


— 
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And now again come complainants, by their solicitors, and file 
petition for an appeal in this cause to the Supreme Court of the 
United States: and the following order is filed and order 

nited States; and the following order 1s filed and ordered to be 
spread upon the records, to wit: 

James M.Copursn and WititiamM N. Ew ING, Complainants, } 
vs 

THe Cepar Vattey LAnp & CatrLe Company, Lim- | 
ited, Respondent 


No. L069. 


Complainants file petition for an appeal of this cause to the Supreme 
Court of the United States. ana it Is or rf red that such appeal be 
allowed on complainants filing a bond, with security to be approved 
by the clerk of this court, in the sum of $500.00. 

Nov. 26, 1886. 
DAVID J. BREWER, 
Circuit Judge. 


Said petition for an appeal is in words and figures as follows, to 
wit: 


In the Cireuit Court of the United States in and for the 
So Western Division of the Western District of Missouri. 
In equity. 


JAMES M. Conurn and Wittiam N. Ewinc, Complain- ) 

ants, | 

‘ No. 1060. 

THe Cepar Vatitey LAnp And Cattie Company, | 
‘ted 


To the Ilonorable David J. Brewer, ju lee of the circuit court of the 
United states in and for the western division of the western dis- 
trict ol Niissourl: 


This day come William N. Ewing and James M. ¢ 


‘oburn and pray 
; 


. . 4 — . ; ‘| , " ’ 
the court to enter an order of this « it UioWlng an appeal ol this 
. 1? " ¢ +} " SIPPIPOrnTpe } 1? ’ ’ ? I oaed ] ™ ¢ 7 } ‘ ? . +} : 
citi Sst Lt) tit ' LEPEerride Our ) ' i ' i Tes. P Lidtd ‘) iiNX Liat 

} ' } } ' | ’ 
‘ ’ yt) syrit ‘ Mord Dy tive TL as 
amount of boud ahi secur! O I plill rahe Mit sul i bond and 


security shall be approved by this court 

M. COBURN, 

M N. EWING, Complainants, 

NES ano KRAUTHOFF, 

ERS AND HENRY N. ESS, 
Phe 7 Attorneys 


On the 5rd dav of December, A. D. 1556, thi following order was 
filed : 


J. \] C0] RN f «| 
CEDAR \ ALLEY NE wp CATT Co. | 


This day come compialhants, by their solicitors, and present to 


i—140 
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. ? 


S] approved and sald citation Is si 


A. KREKEL, Judge. 


Said bond 1s in) words ane hherur 5 ils follows: 


Uxirep STATES OF AMERICA, sel 


James M. Copunn and Witiram N. EWwIna, ) 
Complainants, | 
=o a 
In Equity. Case 
Tue Cepar Vattey LAND AND CATTLE Come | No. LOG. 
pany, Limited, and George Dixon Fisher, | ! 


ltespondents 


Know all men by these presents that we, James M. Goburn and 
William N. Ewing, as prineipals, and O. P. Dickinsoy and L. J. 
Talbott. as sureties, are Leld and tirmlv bound unto the Cedar Val- 
ley Land and Cattle Company, Limited, and George Dixon Fisher, 
his heirs and assiens. and the sueeessors and assigns of said 
Cedar Vallev Land & Cattle Company, Limited, in the:sum of five 
hundred dollars; to the payment of which, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators. 
jointly and severally, by these presents ‘ 

Sealed with our seals and dated this 2nd day of Dee ' A. > 1886. 

Upon this express condition, to wit: Whereas the above-named 
James M. Coburn and William N. Ewing have prosecuted their 
appeal to the Supreme Court of thi | nited States to reverse a 
decree rendered LT) tha CALLS all AY med Dy thy ecireult court of 
the United States for the western division of the western district 
of Missouri Now, if 1 above-named James M. Coburn and 


William N. Ewing shall proseeute their said appeal to effeet and 


‘ . 1] } — ; af 4 : = a ; 
answer ail damaves and Costs vey sliail Tall to Make rood then 
} } " “e 
piea, then this Obligation to be VOld; oth rwise to remain 
. 
+ ¥ , 
» tt ; ; . 
Se) In) Tull toree a 1 ViTt 


WILLIAM N. EWING. [seat. 
JAMES M. COBURN. ° [sean 
O. P. DICKINSON, | SEAL. 
L. J. PALBOTT SEAL. 


. o 
, 
‘\ | + on 11 “ \ 4 ‘ ! ; 
j 
,* 
ie }) 1] i, if 
* 
; ' us 7 ’ ' 
ae r\ { Lt , nd , } | i | 1] tec 
at | foc 1} srict fey) < ais inate *f ] roo h yar what } 
: att il ata ‘ : ; ‘ > ‘ ’ s «aa ‘ i ; at? ii re°yry t | i\ tliat 
; , , , , . ) , i P ' : . 
the foregoing ts a tru | complete transeript of 1 eadings 
7 —s , 
’ : . , ; ,; : , 
procecdings, and Hhhair aeeree | i cause Wherein Coburn and 
. a ’ _.. mm , , } ’ ‘ ,. Oe 
Mwing and W. NX. J if are complainants and The Cedar Valley 
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Land and Cattle Company, Limited, and George Dixon Fisher 
are respondents, as fully as the same remains on file and of reeord 
in my office. 

Witness my hand as clerk and the seal of said court. 

Done at office, in the city of Kansas, this 18th day of February, 
A. D. 1887. 


(Seal of the United States Circuit Court for the Western ) 
District of Missouri, Western D 


vis j 
H. ©. GEISBERG, Clerk, 
by WARREN WATSON, D. 


Endorsed on cover: W. Missouri C. C. U.S. No. 140. James 
M. Coburn and William N. Ewing, appellants, vs. The Cedar Valley 
Land and Cattle Company, Limited, and Creorge Dixon Fisher. 
Filed October 4, 1587. 
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be, why the judgment 
appeal should hot be 
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} 
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Limited, of London, and an alien and a subject of the United King- 
dom of Great Britain and Ireland, brings this: its eross bill 

Z against James M. Coburn and William N. Ewing, partners 
doing business under the firm name of Coburn’ and lowing, 

and William N. Ewing, who are citizens of the State of Missouri. 

And thereupon your orator complains and s AVS : 

That it is now and ever since the 7th day of January, 1884, has 
been a private business corporation duly incorporated nih ler and by 
virtue of the laws of the said United Kingdom, and under its charter 
your orator has power to ci irry On the | USINE ss ol by yu ingand sc Ning 
land and eattle. 

Your orator further states that heretofore, to wit. about December 
dist, 1888, Duncan Stewart, George Burnett, Lord Ge orge G Canmip- 
bell, James Graham, Thomas Kingscote, and George D.-Fisher, then 
styling themselves your orator’s directors and acting Imits belalf as 
your orators promote rs and in contemplation Ol Vo N OFal tor’s ( OTPO- 
rate existence, employed a respondents, William N.. Ewing and 
James M. Coburn, partners as aforesaid, as sie agents of your orator, 
to purchase at the lowest price certain lands, eattle, and Korses and all 
ranch property and equipmenis then be eoailing to one William J. 
Munson, situated in the counties of Randall and Deaf Smith, in the 
State of Texas, which purchase was to be made for the uge of the com- 
pany when formed ; and the said promoters of your orator, acting for 
and on behalf of the company then in contemplation an Jabout to bn 
formed, to wit, your orator, the Cedar Valley Land and Cattle Com- 
pany, Limited, did, on or about the 22nd day of December, 1554, by 
cablegram from London to said respondents, Coburn and Ewing, 
instruct them to purchase said property at the lowest possible terms, 
not exceeding the sum which had been mentioned in a previous 
letter from said respondents, dated October 22nd, ISS4: and your 
orator avers that the said respondents, J. M. Coburn: and W. N 

swing, partners as aforesaid, accepted said employment and 
o adgencey and thereby undertook and adores d to act as Vour oPra- 

tors servants and agents to buy the propercy at the lowest 
possible price and faithfully to represent the interests of said pene 
moters and of said company when formed, and were thereby boun ‘ 
In good conscience and in equity to be faithful in their trust and to 
have no secret interest adverse to the interest of. said promoters and 
of said company, your orator, when formed 

Your orator further states that the said r sponds nts, acti a. 
pursuance of their employment as aforesaid, did purchase said ranch 
and property for your orator from said Munson and did enter into 
the following agreement setting forth the terms of said purcliase, to 
WIL: 

This instrument witnesseth a contract between W. B. Munson. of 
Grayson, Texas, and W. N. Ewing, of Kansas City, Missouri, by tl 
terms of which it is agreed, 


; 
‘ 


That the said W. B. Munson has this day bargained and sold unto 
the said W. N. Ewing, for the consideration hereinafter stated : 
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Ist. About seventy-five thousand (75,000) acres of land in Randall 
and Deaf Smith counties, in the State of Texas, being all the lands 
now claimed or owned solely by the said Munson 1 said counties 
connected lh or appertaining to the said Munson’s Paladuro 
rauch, in said Randali and Deaf Smith counties, to be more par- 
ticularly des cribed by a schedule to be annexed hereto, marked “A.” 

2nd. All the cattle owned by said W. B. Munson on the ranch 
aforesaid and in thé Dixon Creek pastures (in Carson and Hutchin- 
son counties), the same to inelude all the cattle now owned and 
claimed by said Munson not branded or in the following brands, 
viz., Crescent G., T. Anehor, G. M.S., F. O., with bar and without, 
and all now on the raneh and pasture aforesaid, or that may, be- 
fore August Ist, 1885, be on said ranch and belonging to said Mun- 


if 
id 


1c horses and mules owned by the said W. b. 
oa the eek Pilon ond Disian Creek ranches. 

Ith. All range and ranch rights now owned and enjoyed by said 
W. b. Munsen in connection with said Paladuro ranch, all the lease 
of lands held by said Munson connected with or appertaining to the 
said ranch, all wagons, harness, branding irons, blacksmith and ear- 
penter tools, furniture and property of every description owned and 
used by suid Munson in connection with said ranch. An inventory 
not to be exclusive of items omitted but properly embraced in the 
ibove description will be appended hereto as Exhibit “ Bb.” 

‘ 


l] 
Ist. That said W.B. Munson shall, on or before May Ist, 1885, 
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prepared by said Munson at his own cost and expense ; that the said 

Munson shall make all proper preparations for the counting 

a | actua! delivery of said cattle, and until so actually deliv- 

lall expense of gathering, penning, keeping, and feeding 

be borne by sald \Mlunson,except as hereinafter pro 
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ISSo lrmayv continue from time to time until August Ist, 1SS5, 
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thorized, after three months’ advertisement in three daily papers in 
the State of Texas—one at Dallas, one at Galveston, and one at San 
Antonio—to sell all the property herein conveyed and described as an 
entirely to thie biverlae =| bidder for eash. ‘ul the court-house door, in) the 
CILY oO} Dallas, Texas, and rhbikacé conveyance and bills of sale thereof 
valid in law and binding the parties hereto and their‘tassigns and 
recelve 8 receipt for the purchase-money, and apply the same, 
first, to the paymentof all expenses of sale, including advertisements, 
evi i ersiees, a re asonable sum lo sala Roe, Goodnight, or sherill, 
ws tic Case may be. nol to eXxcer ] lit thousand dollars ; second, LO 
the payinent | the Sulis ee may rt main due the said Munson, 
nad, lustly, the remainder s at] be parti to the said lewing. 

In determining the amount due Munson under this contraet, if 
this provision is to be executed, the count of eattle and horses and 
mules which said Munson may hi: ive made before said, August Ist, 


? 


ISS5, stated by him in writing and signed, shall be consid- 
y ered an l estimated as the rite r of suid catt tl . horses, and 


Jd under this contract by the said MIunsotn to the said 
Ewing, and the prices as fixed it this contract shall be used in mak- 
Ine the estimate, and if the lands have not been conveyed and paid 
for as hereinbefore provided the amount due by said Ewing for 
land shall be two (2) dollars per acre for all lands embraced therein, 
the titles to which may be,in the written opinion of some compeient 
attorney, be considered good and perfect in the said W; B. Munson, 
and from the whole sum this found to be due for land, cattle, horses, 
and mules there shall be deducted all payments made by said Ewing 
under this contract, and the remainder, with Interest at the rate of 
six (6) per cent. perannum from June Ist, 1885, shall be the sum due 
said Munson. The said Munson shall have the right in common 
with all others to bid for said property, and, if his bid is the highest 
bid. to become the purchaser, and the amount recelved by said 


Munson from said sale shall be in full satisfaetion o; all demands on 


} 


sald Ewing growing out of this contract In any form whatsoever. 


VIII. 
That the said W. B. Munson warrants unto the said W. N. Ewing 


and his assigns that there are now no squatters, nesters, or other 
trespassers upon the lands held by said Munson under lease trans- 
ferred herein to. said Ewing; that ranch and range, the priv- 
ileges whereof have been this day sold by said Munson to said Ewing, 
are free from all other located brands and stocks of eattle than those 
sold hereby to ape wing, and that all the property hereby sold 
said lowing shall ; the delivery thereof hereinbefore provid dd be 

free from al encumbrances, and the right and: title thereto 
10 passing by this instrument shall be entire, perfect,. and 

absolute and free fre 1h all claims and liens Whatsor WOE 
W lie thas I" created by statute, commonh law equity, or contract or by 


any or all of them combined, and that there are no éattle in the 
brands deseribed here) ithe Pan Handle of Texas « Xcepl such as 


| ] . ’ : ’ ; ] | ° > : . ° 
are liereby conveved, and the title to all in said brands in said terri- 
tory is warralll 
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[X. 

That said Munson is to pay all taxes and rents aceruing upon all 
the property embraced in this contract up to Jan. Ist, 1885, and 
all taxes and rents thereafter are to be paid by said W. N. Ewing; 
that said Ewing shall fulfill the obligations of said Munson under a 
contract for the construction and removal of about 47 miles of fence 
on the said Paladuro raneh, now In Process of erection, and hold 
the said Munson harmless from any liability on account of said 
contract, provided the said Ewing shall not — required to pay on 
said contract more than the sum of nine thousand (9,000) dollars ; 
that the suid Munson is to furnish board and all CX Peilses for 
all the men employed by himself in gathering and delivering said 
cattle and ior all the mieh employed by said wing for receiving 
and holding the cattle when delivered, and the said Ewing is to pay 
for the board and eXpehses of the men « m ployed by him atthe rate of 
fifteen (15) dollars per month, and is to pay their wages and also the 
wages ol five men to be under the direction of said Munson or his 
boss in keeping the delivered and undelivered cattle separated, it 
being understood that all the expenses of said ranch and men up 
to Aug. Ist, 1S85, are to be paid and borne by said W. B. Munson 
except the wages and board above provided to be paid by said Ewing 
from May Ist, 1855. 

X. 
That in the event of any disagreement between the parties 
1] hereto or then assizvns respecting the rights, obligations, 
liabilities, or duties of either under this contract or growing 
outefany breach or supposed breach by either, such disagreement or 
controversy shall be settled by the arbitrament of two disinterested 
be selected by each party, or if they fail to auyree 
then by the award of one of such arbitrators concurred in by an 
umpire to be selected by the said arbitrators, said arbitrators to hear 
the statement of said parties, examining this contract, and hear 
such other evidence as they may deem relevant and proper at such 
sitting or sittings as they may appoint; and the said arbitrators may, 
at their diseretion, agree Upon the Ulbpire In advance to sit with 
them in the hearing of said controversy, or they may appoint him 
after such hearing and after they have failed to agree, and in that 
event the said controversy can be determined by him and said arbi- 
trutors Upon the said arbitrators’ statements of the evidence and 
his agreement with one of said arbitrators in an award; and the 
award of said arbitrators, if they agree, or if they disagree then the 
award of one of said arbitrators and the umpire, reduced to writing 
and signed by them and delivered in duplicate to each of the parties, 
shall be considered and treated in all courts as the agreement of 
settlement between said parties of the all matters embraced in said 
award, and as such agreement and settlement shall be provabie and 
enforceable in all courts having Jurisdiction, and neither party shall 
have any cause of action in any court growing out of the breach. of 
thre other of any provision of this contract until lt) food faith he 
has made an honest effort to have the matter complained of arbi- 


yo rsons, one to 
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trated under the terms of this paragraph. This paragraph em- 
braces liability, except upon the bond to be given by said 
12 Murson,as hereinbefore provided, upon all other rights and lia- 


bilities ineident to this contract. 


Ist. That if the lessor of the lands held by said Munson should 
t consel rf ease, as provided for in sub- 
division 4 of paragraph | hereof. then the said lease shall be held 


—y 


by the said Munson as now, and for the use and benefit, however, 
of said Ewing or his assigns, and the said Ewing or his assigns 
shall pay the rent and charges on said lease required by the terms 
thereof to be paid by said Munson after January Ist, 1SS5. 


2nd. That said Munson shall not deliver under this contract any 
eattl purch ised from othe barties aiter this date or put Upon said 
ranch or pasture cattle to be delivered under this contract brought 
from other cattles belonging to him or obtained from other persons. 
In evidence whereor the parties hereto have affixed their names 
to this and a tripiicat original hereof this December the olst 


ISS 


Witness 
WAM. MEGINAS. 


And your orator further represents that in pursuance of said con- 
tract the said cattle, ranch, and property were delivered to your ora- 
tor, and it has been the owner thereof ever since. The contract of 
purchase was reduced to writing and signed by said: Munson and 
also by the respondent, Wo N. Ewing, who in negotiating the same 
was the active member of the said firm of Coburn & Ewing, and 

sald contract on its aes purport d LO be i sale of said prop 
13 erty by said Munson to said Ewing. Thereupon the said 

respondent Ewing made a written’ declaration of trust in 
behalf of your orator in words and figures as follows, to wit: 

This instrument witnesseth: That the sum of one hundred thou- 
sand dollars provided to be paid by me to W. B. Munson in cash 
Upon Liat execution Ol a contract between mie ana ‘the said Ww. 
Bb. Munson this day drawn up, by which, the said Munson con- 
tracts to se lt to me certain lands iN cattle, ee.. therem deseribed, 
belongs to and is the property of the Cedar Valley Land & Cattle 
Company, and this declaration of trust is made by me.for the pro- 
tection of said company in the event of my death or other aceident 
to me before the intents of me and the said company shall be de- 
cClared and made known by proper writings between us., 

Witness my hand this Deer ol, 1854, hereunto set in presence 


(Signed W. N.JEWING. 


And your orator further represents that afterwards, on or about 
the 29th day of Dee r, ISS4, said respondents, Coburn & Ewing, 
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in the meantime having accepted and entered upon the duties of 
the agency aforesaid, did notify the promoters of respondent com- 
pany by eablegram that they had elosed the contract for the pur- 
chase of said rad eh, setting forth itl said cab! rratil the terms of the 


contract. Said eablegram was in words and figures as follows: 
‘Contraet closed price for catth elohteen dollars fifty cents 
except bulls everything actually counted commencing May con- 
cluding August first horses and mules fifty dollars seventy-five 
thousand acres at two dollars all other property thrown in pavy- 
ments one hundred thousand cash) Oi Pull dred hitty thousand 
Mav first w lie 1} land miust be deed d bal nce as cattie are counted 
allowing ive per centum for remnant no torfeiture no interest 
li desired One hundred thousand will be carried one year 
i] six per centum all expenses building chutes and rounding 
cattle therein paid by him every point well guarded most 
favorable contract must have one hundred thousand in New York 
Monday Tuesday last day contract holds cron | answer he re 


“COBURN? 


, : . 
And the said promoters of vour orator, relying upon the good 


" \ . . . ’ " . } 
faith of said oburn ana lewity nnd VUCcilevil Liat Said cablegram 
j bs = ; ] . ] ; | » @ ; 
Lrucilulis sta cd the price to be | id »said Munson for the prop 
‘ j - . } ‘ s | . ‘ " 
eri \ aire “iiif «di dap }) rove sii lis TLTiGl i ‘ rea ue <t ol —fildl ( oOounrth 
child low 7. Tia afterwards fol Will I ta) eat iT) Lilie mOoneyV to MaKe the 
required pavinents of the purchase price ; Salad ranch, cattle, and 
property, as follows: On or about the Slst day of December, 1854, 


the said promoters, at the request of said Coburn and Ewing, sent 
them the sum of ninety-nine thousand seven hundred and ninety- 
One dollars arid f lolity cents, In trust, to be bw thr i applied 1) puy- 
ment of said purchase-money ; and on or before the oth day of May, 
LSS5. uitel your orator liad been fully o1 real zed as a corporation, 
vour orator sent to said Coburn & Ewing the further sum of one 


hundred and thirty-nine thousand nine hundred and twelve dollars 


and fifty cents, to be applied by them as a further prayer ni Upon 
said pur hase: and on or about ISth dav of June, TSS5. your 
orator, in ora r to comply ft urther ith the contract for the purchase 


ol sald prropye ry, sent to the sald ( tn A luwing thie furthye r sSulil 

of one hundred and seventy-nine thousand nine hundred and thirty- 

five dollars; all of which sums of money were duly received by the 
poses aforesaid. 


suid Coburn and Ewing in trust for the pury 
Your orator further represents that after the receipt by the said 


Coburn WX wing of the first installment above mentioned they, the 
said Coburn & Ewing, falsely - saeagyeonpes (oO your orator that 
thev paid the whol ot said “Ulli LO | Munson on account 
lo of the purchase “tones Of Salad prop rt — uid faise r } resenta- 
tion having been made by cCubiegram, Gat d 4th of Janu: iry, 
ISS5, as follows: 
* Contract signed and mo} e\ paid. 
Whi reas your orator avers that 1h) trutii and ih fact the said re 
spondents, Coburn & Ewing, did not in good faith pay over all of 


, : a , " .* . ’ ’ » * ; ] ‘ . 
Salad rst installment of monev to \| inson, DUL GId, OD thie coputrary, 
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in pursuance of a secret agreement and understanding between them 
and the said \Mlunson, ana which Wiis by re spond nts studiously Colh- 
eealed from your orator, receive and appropriate to their own use 
out of said first installment a large sum of money, to wit, about the 
sum of ten thousand ‘dollars, but whether this suin was taken out 
of the money-sent by your orators to said respondents, with which 
to make said first pavinent, before said money was placed in the 
hands QO! sald Munson, or wheth r the whol =lUlm Was handed to 
said Munson and the sum of about ten thousand dollars imme- 
diately returned to said respondents, Coburn & Ewing, vour orator 
does hol know and Cahhot ce rlaimny state: but thr ¥ aver ‘and charge 
that. whatever the form of the transaction, it was re sorted, to to cover 


upan illegal, fraudulent, and seeret scheme whereby the said Coburn 


and Ewing were to pay tosaid Munson about ten thousand-dollars less 
than the sum placed in their hands by your orator with which to 


} } 
i 


’ } . } , ’ ‘ ; 
Make sald frst praeVvrnie nt, Which tilegal and Iraudulent Purpose Was 


: } } } 
*, ost 
fully aecomplished 
' . ao } j ae 7 ° ‘ _- 
And \ ur orator charges that Lue respondents, § ovpurn aA wing, 
; . " - , " ' + ’ ‘ , ’ : "5 ter 
had po right secretly to bargain with said Munson to receive from 
; ; ‘| ’ ' ‘] ' 1 ? i ’ T 
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; i 
rigti PO nave iii \ Mmerest adverse to thie Interest of Vounr orator mn 
CO f mn With the sald transaction 
, 5 » ’ 
" ’ , . 
Lf) \nd vour o ro oavers and charges that at or before th 
t ) ’ ryi? riyyve ri ? ' ’ 7. } | ) | ' 
an . COLTS Beirne tee cine peur Tit. } =] i reiticti ciiit ,? .? 
’ 
} ’ , 
CTLy fol ur orator the sald respondents, Coburn A wine secreuly 
; ] | ; > , 4] , . 41 i 
, - , , 
rauduiel bd Ih Vie OW OF Ther Trust ,«lid agree With sale 
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Ol the sald Traunauiebl Preemie ine Salad respondents aid LPP ro 
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priate, in the manner aforesaid, out of said first installment the said 
= | oad ; | ae } 1] . ‘ ' te , 
“Litt (>| LOOT LCT) Liousand (JO; iiils WILhOUl thy j KRLOW Meare ar ¢ rT) 
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sent of your orator or ob its prot ters atoresalad 
\ | ’ ¢ ; ’ i}, ; \" ’ | t t} + ol : " ] s\? > baetere 
hdd Vou OPatOP TuPrbier a bab Lhe Salad PTesSPonmaLenies, QUOT 


lor the purpose of making payments upon the purchase-money ol 
| ' } i. a , 1 . ‘ : a , 
the raneh and PrOpPeres aioresaid, all OF Which money avas received 
by) t | | . } } ’ tue t 7 ° ; : Boae ’ '* 
Vv tLe Salad Fespohnaechts rh trus tO be Use as aforesabkl : but vou 


] | ! - : . ‘ ’ . 
orator Charges that the said respondecnts, Coburn & Ewing, did not 


bay over to the sa d Munson th whole amount of sald installments, 
but, pursuance OF Uh fraudulent secret, and unl iwtul agreement 
nforesald, (| a retain out Of cue I) ot said install hts: the SUlth of 
about hiteen thousan doll IVs, 1) all about thre Stith of thirty thou 
sand dollars, and did appropriate the same to their own use without 
the knowledge or consent of vour orator. and did suppress and 
keep secret from your o1 their fraudulent aets and doings in the 
premise =. COT trary [ hscichce and equity. 

And Vou! ()] and charg = the fact Lo be thiat out of the 


joney so as aforesaid transmitted by, your orator 
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io the said respondents in trust, to be by them used in pay- 


ment for said ranch and property 


respondents, Coburn & Ewing, did, it 


said secret and fraudulent agreement and 
pordaate d to their own use, in the manner afor 
forty thousand dollars. 

{nd your orator further represents tha 
Coburn & Ewing, appropriated out of thy 
aforesaid by your orator to be paid to satd 
erty another large sum, to wit. about the 
dollars, and by an agreement with said Mu 
orator and ke pt secret from it, the said r sp 


as aforesaid, the said 
purstlahee of the afore- 
understanding, 

t! 


; appro 
i SUT) of about 


t the said respondents, 
money sent them as 
Munson for said prop- 

sum of sixty thousand 


unson, unknown to your 


| 
if 


ymndent did turn over to 


, , > a " 
i , : ' " ; t..> ¥ P P , . ‘ 
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conclusion than the following: I will subseribe for two thousand 
shares, but | can do so only upon the condition that I am to be ap- 
pointed manager of the COMPANY for five years. Appeeciating ath 
economical administration for the first year, [am willing to leave to 
the honorable board LO sugvest a salary of hot less thitn — which 
in ther judgment they can afford to pay in view of the work to be 
done and the earnings to be realized. The remaining four vears I 
shall expect a salary of five thousand dollars per annum, In addi- 
tion LO which, of course, call traveling, ofthice, and such like expehses 

would have to be paid by the company. 
1") | arm extremely sorry that the misconstruction of my let- 

ters should have led to that which is to me such an{ unpleasant 
incident 

| had not the slightest idea of increasing, under any cireum- 

stances, a lability ay yond S380,000.00, and as the above offer will 
involve a subseription of $20,000.00 in excess of my original propo- 
sition, | hope that you will concur with me that this will be as much 
ilS | Cilll fairly be ON} ected LO do under the circumstances. 

l am, sir, most sincerely yours, | 
Wo. ON. EWING, 
To Lieut. Col. D. Stewart, Cedar — Land and Cattle Co., London. 


And your orator says that the said proposition having been duly 
considered by the board of directors of your orator the same Was 
rejected, and your orator refused to enter into any contract or agree- 
ment whereby stock should be issued to said Ewing or'to said re 
spondents, Coburn & Ewing, upon the condition that the said W. N, 
Ewing should be appointed manager of your arator for the period 
of five Vi ars or any oth I yy riod , 

And your orator further avers that afterwards, on the! 4th day of 
Mareh, 1885, said respondent, W. N. Ewing, for and on. belialf of 
the respondents, Coburn & Ewing, made an application in writing 


fo vour orator, requesting it to allot to them, the said. Coburn « 


Ewing, two thousand (2,000) shares of its stock, which application 
was unconditional, except that the allotment was to be made upon 
the terms ol the Cr mMpany s prospectus, Said application Wis as 
follows: 


“To the directors of the Cedar Valley Land and Cattle ‘Company, 


Limited, Morgate street chambers, Morgate street. Lortdon, E. ( 


20) GENTLEMEN: I re 1] 


suest you to allot mi two thousand shares 
upon the terms of the company's prospectus, and, I hereby 
agree to accept the same or any smallersum that may be allotted to 
me, and to pay ten thousand pounds on the first day of May, 1885, 
as the board desires, and I authorize you to register me as the holder 
of the sald shares ‘ : 
Names in full: WILLIAM NATITANIEL EWING ann 
IAMES M. COBURN. | 
Address: Kansas Citv, Missouri, U.S. A 
Deseription: Bankers and merchant 
Date: 4th of Mareh, 1SS5. 
Signature: Coburn & Ewing.” 
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And your orator further says that upon the consideration of the 
said application the same was by your orator approved and accepted, 
and two thousand shares of your orator’s stock was accordingly 
issued to the said respondents, Coburn & Ewing 

And your orator further avers that on the 4th d ly of March, ISSo, 
upon consideration of the application of the respondent, ws 


. } . , i. , oon $ rite ' . 14 
Ewing, to be employed as manager of your orator, said application 
s & 


- 7 


. . . = ’ , ’ 
being considered as a matter separate anad distil 


cy from the applica- 
tion of the said Coburn & Ewing to be allotted the aforesaid shares 
of stock, your orator did agree to employ the said Ewing as its man 
ager in America for five vears from the first of January, 1885, at a 
snlarv for the first vear of £600 (or S5.000 and sala 
quent years to be suc Sit] 
your orator’s board of directors, and a memorandum of this agree- 


for subse 


wing and 


me oe oe 


r\ 
id «is might pe oaereed my DY i 


‘ ’ ’ ’ 
ment was signed DV vour orators secretary ana di livered to the said 


, ,s ” ¥ ~ 
respondent, Ewing, in words and figures as follows 


yA “The Cedar Valley Land and Cattle Company, Limited 


Morgate street chambers, 350 A Moreate street 
LONDON, k. C., —, 1S—. 
\lemo of agree ment as to Ni wi rs C¢lili lor ment as the CO- 


pany s manager in America for five years from the firstof January, 
ISS5, at a sulary for the first year of £500, and the salary for sub- 
sequent years to be such as may be agreed on by Mr. Ewing and the 
board: six months’ notice to be given by Mr. Ewing if he desires to 
terminate the engagement; office and traveling expenses not In- 
cluded in the salary; office expenses estimated by Mr. Ewing at 


BD per month 


And vour orator further represents that afterwards, on or about 


" } ‘ . : P — . 

the 6th day of October. 1SS5, the said res) nts. Coburn and Ewing, 
: j } 1} | ’ ‘ ; 

filed their bill in equity in the etrenit cout lackson county, Mis- 

; . ’ ’ ’ ’ 

souri, against vour orator and one Greorve Dixon Fisher, which bill 
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from discharging said | 
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or interfering with his:management 


tors por | erty —_— 


s your orator 


hetruth LO Ly that the sabseription of 


orators capital stock Was UlNCON- 
ier connected with, the employ- 
your orator’s property in Amer 
that it did not return to the said 
Hcl they had paid lor 


aforesaid: and vour orator avers 


; 
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bt ri ° 
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necessary to the end that COMpetle 


Liem, ana wil submit toanv ac 
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’ y 


lata subpeena Was dulv issued 


: ; ¢ ’ 
sald bill so filed«by Coburn <A 
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. 
j ] } ‘ 
ras aboresaldl, al PtrIS) ghDoTvolti 
" 7 } ! 
‘ * , . , * 
for the following good and sut 
’ , 
Crm prOovirmenh IS PANAeGer Aire 
] ¢] 
le fe Secured the sam tT Sti 
] ; . ° j 
, " . 
Senet StLited CehHcerhnine tils 
‘ ‘| ¢ | ] ’ 
mnection WIth ke purehas 


\luns mn. inelu ling the fact that 


Bae 


} ” , : 7 , 
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applied for employment as nNnanager as aforesaid he well 
24 knew that your orator, if advised of his bad faith, breaches 
of trust, and fraud, would refuse to employ him as such 


manager; and your orator charges that in all these fraudulent 


id respondent Ewing was the active member of the 
firm of Coburn & Ewing, having the cinef charge and management 
of the negotiations and dealings with the said Munson on behalf of 
your orator, so that had vour orator been advised of the said fraudu- 


tt ‘tion f said firm of Coburn & Ewing it would have 


, 
iit Lratisit itviis {i 7 


, 


| ._ ¥F . ‘ q . ; 
L once reiused to ecmpioy sald Ewing as its hiahager or agent in 


trust and confidence whatsoever. 
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And your orator further says that the said respondents, Coburn 
& Ewing, have vexatiously instituted two suits, one being the suit 
hereinbefore mentioned and the other being a suit brought in the 
district court of Oldham county, Texas, forthe purpose of enforcing 
the aforesaid contract for the employment of said Ewing as manager, 
and for the purpose of enjoining your orator from taking charge of 
and managing its own affairs and from disturbing said Ewing in 
lis possession of your orator s prop rtv and business, and the said 
re spondents threaten to bring othe r sult based Upon thy aforesaid 
fraudulent and void contract to vex and annoy your orator 
All of which acts, doing, and pretenses are contrary to equity and 
good conscience and tend to the manifest wrong and injury of your 
orator In the premises 
ln consideration whereof, and forasmuch as your orator ean 
only have adequate reliel ry thas pretihises if this honorable 
25 court, where matters of this nature are properiy cognizable 
and relievable, Vour orator pl = that the written employ- 
ment of said Ewing be ordered to be delivered up and cancelled, 
) | 


aha that Lie salad kLwing he decreed t immediate iv turn over to 
} } I . 
vour orator all Its DOOKS, papers, al . oN ros Dow Iti his possession 


abiedd cil OF ILS property ofr eve r\ kina iil d lhteit ter now ih his COli- 
trol 
And Prhat\ IL Deas your honors to rrant unto yvour orator the 
writ of injunction. issuing out of and under the seal of this honora- 
ble court, or issued by one of your honors, according to the form of 
the statute in such eases made and provided, directed to the respond. 
William N. hwing., commanding, enjoining, and restraining 
ud Ewing, his agents, partners, attorneys, and servants, from 
acting as your orator’s manager, and from interfering with the cattle 
(] anh property Ol your orator, or making cui contracts on by half 
of your orator, or bringing any suits based upon or for the enforce- 
ment of the aforesaid contract, or from in any manner ineurring 
liability as manager of your orator, and from selling or agreeing to 
sell any of your orators cattle or property whatsoever or exercising 
any control whatever over the same or any part thereo! and that 
your orators may have such further or other relief in the premises 
as the hature of thie circumstances ol this case may Pequues and 
while ly LO this honorable court mav seein meet 
And ay if please your honors to oraunt to your orator the writ 
of subperna, Lo be Line ected LO sala respondents, James M (‘oburn 
and William N. Ewing, summoning the said respondents, by a cer- 
tain day and under a certain penalty therein to be inserted, to be 
and appear before your honors, then and there to answer the prein- 
ises and abide the order and decree of the court: but the said re- 
spondents are not required to answer under oath, an answer under 
oath being hereby expressly waived. 
29 GEO. W. McCRARY, 
ADAMS «& FIELD, 


Solicitors for f siplarmants. 


GEO. W. McCRARY, Of Counsel. 
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George Dixon Fisher, being duly sworn, upon oath says that he 
is one of the directors of the complainant in the foregoing cross-bill, 
7h a a ee 2 £608, C1 oe imited. and its duly 
Phe Cedar Valley Land & Cattle Company, Limited, arfd its duly 
authorized agent and attorney-in-fact: that he has read said cross- 

. = } . 1? 1} : 
bal] and knows the allegations there nd btbab all thy iiieeations 


in said ecross-bill are true. 


GEORGE DIXON FISITER. 


Subscribed and sworn to before me this 25th day of Nov., 1SS5. 
| SEAL. | H. C. GEISBERU, Cler/ 


And the re Upon il sul peta tth Ch imcery Was Issllt d wcalust said 
defendants and delivered to the marshal. and the same’ was after- 
ward, to wit, on the 9th dav of December, A. D. 1885, returned 
into the clerk’s office duly served. Said subpcena in chancery and 


) | ‘_ 
return thereon are in words and figures as follows, to wit 


UNITED STATES O! 


\ 
[Vest ro Division of thre ia fern Di tive ; of Mis fel 3 } “ : 


The President of the United States of America to James M. Co- 
burn and William N. Ewing, Greeting 
You ure here by commande d to be and appear at rule 3. to he held 
at the oflice of the clerk of the circuit court of the United States for 
the western division of the western district of Missouri, en the first 
Monday of January next, at the city of Kansas, then and 
pt) there to answer the bill of complaint of Cedar V lev Land 
the United 
Kingdom of Great Britain and = l[reland, filed against vou on the 
25rd day of November, A. D. 1885. Hereof fail not 
Witness the Lionorable Morrison R. Waite, Chief. . 


, ‘ ’ , ) , : + 
Supreme Court | rhe hited States. tive nd dav of Decem br r, TSS). 


i 
and (Cattle Company, Limited. il corporation of lL) 


Issued at oflice, in the city of Kansas, underithe seal of 
[SEAL. | said court, the day aha Vear | ist aforesaid. 
iH. C. GEISBERG, 
Clerk of said Court. 
By JOHN M. PARRY, D.C 
Mem.—The defendants to enter their appearance in this suit in 
the clerk's oflice on or before the d ly al which the writ is-returnapl 
otherwise the bill hay be taken pro COUNTESS), . 
H. C. GEISBERG, Clerk, 
By J. M. PARRY, D.C 


UNITED STATES OF AMERICA, : 
i? af; ")) Di L270 of i}, 1’, ef, rh Distri f ot Missouri. } . - 


| dohereby certify that L executed this writ by deliverin: 
eorrect COPY of the Siltmnie, togeth: r with il certified COP Oi the bill O 
particulars filed in this cause, to the within-named James M. Coburn, 
In Kansas City, Mo., Dee. th, 1885. he being the first served ;: and by 
delivering a true and correct copy of this writ to the within-named 
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Wim. N. Ewing, in Kansas City, Dec. 9th, 1885; all done in the 
western division of the western district of Mo. 
ELIJAH GATES, 
1) & Mavehal Western District of Minouri. 
By C. C. COLT, Deputy. 


>| Marshal's fees 


ith day of December, A. D. 1885, the following stipu- 


In the Cireuit Court of the United States for the Western Division 
of the Western District of the State of Missour! 


COBURN & EWING 


Crepan Varttey Lanp & Carrie Co., Limited, & Gerorce D. | 
FISHER 


It is herebv agreed bv and between the parties in the above cause 
that an application fora preliminary injunction by Coburn & Ewing 
t r pet n in the above cause, and the application for a pre- 
\ n by the Cedar Valley Land & Cattle Company, 
Lcd me D>. bishes n then s-bill filed in above caus 
hue ered LOTO. both be taken up and considered Lore her on Wed- 
hes : 2 po m., Dee. th, ISS 
lis stipulation shall be deemed and taken as applying to cause 
causes numbered 1069, LO70. This Dee. 7th, 1585 
WATERS, For C. & i 
ADAMS & FIELD, 
hor Cattle Co. & Fi her. 
\fterward, to wit, on the 16th day of December, A. D. 1885, the 
following entry appears of record in this cause, to wit 
Creparn Vattey LAnp & CATTLE Co. ) 
sy a Y 
sod come def hants yy their solicitors ind file 
2 inswer herein 


20) JAMES M. COBURN ET AL. YS. 
le United States for the Western Division 
of the Western District of Missour ; 
J. M. Copurn and W. N. Ewrtna, Partners under the Firm Name ) 
of Coburn & Ewing. and W. N. Ewurna. Plaintitls, 


The Cepan Varney Laxnp anp Catrie Company: Limited, | 
and C(ironce D. Fister. Detendants ° | 
* 


The answer of J. M. Coburn and W. N. Ewing, partners under the 
firm name of Coburn & Ewing, and W.N. Ewing, plaintiffs, to 
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entered into on behalf of the company with any company, corpora- 
tion, Or partnership of or in whieh any director shall] be a member 
or otherwise Interested shall be avoided, nor shall any«director be 
liable to the Company lor any profit realized by such :C mitract or 
arrangement by reason of such director holding that office or of any 
fiduciary relation thereby established. No director, however, shall 
vote in respect of any such contract or arrangement eitered Into 
with any private partnership of or in which he shall be a member 
or otherwise interest dL, baat any director may vote in res po cl 
ot) of such contract or arrangement entered into with any Com- 
pany OF corporation of or in which he shall be amember or 
otherwise interested ;” and these plaintitfs further aver Fags C pe irg 
lo be true that the above and. fore POM Ly provision Is nal ; ball 
Limes since the said COMMpPahy Was Tne orporated lh; Ls ove Unrepeal led 
and in full foree and effect, and that all the capital stock of said 
company Which has been subsertbed was sul 


be ‘ribed whitle the Sallie 
was soin full foree, and of all which each pone all of «said stock- 
holders had notice atand before subseribing for stock,and especially 
the said Stewart, Burnett, Campbell, Granam, Kingscoteyand Fisher, 
who aided and personally helped to make said provision a part of 
its charter and articles of association 

‘hat the Cedar Valley Land and Cattle Company, Limited. first 
came Into existenee, as aforesaid, on January 7th, ISS5, after the 
contract had been made between the said Mutison and thie plaratill 
wing, and after it was so created and incorporated made said con 
tract its own, and to all which the said Munson agreed’: and thes 
}) taintifts further aver and charve the tact to be that the sald com- 
pany and each one of the aforesaid directors knew the terms and 
price to | 
luke the contract made between Ewing and Munson for the ranch, 


— 


. paid for each item when they so agreed with) Munson to 


} . | ] } } mb } } ’ a 1 ' ” ‘ — 

and with suel Knowledge published to the world the great bargain 
byt ’ S Bus +] » | : } ] » +] ] " 6 | aes 

obtarnied bY the company tor the ra ely DOV tlie peicudnatill mwWwihg, as 


" : . ’ } ’ } } 
will be seen by crreulars Issued DV Salad Cotlnpauv. trereto attached 
' exhibit “B” which | 7 ge ) ee 
and marked Yhibit > Which sai report on the raneh ov thie 
plaintif? Ewing made to George Burnett, Exhibit “C,” Bxhibit “ D,” 


’ , ; - . . . 
and iexhibit “ES and praved to be made a part of this answer 
‘ } saatail tt Tr i ’ »? ] ry ; i ; ‘ i ? 4] 
cllie tla peeced dl Sae—9 BUS i'l iVel ‘ ‘ Li oe Live bcit ap eae Livial Lyi 
o 
, + , , , . . y 
sald CGreeorge Burnett Was the director referred to lh sald extlilbits as 
am . } — : sn } n ; } : ee 
having visited said ranch and - acquainted witlr its cond) 
. s 
LO . 
‘>= TY / '? iy? fe 4] * ; . ser) r «| ~ bial] . } 
od hese poral HLS, TUPLOer AGNSWerlinY’ sal Cross-Dilil, say that 


under and by virtue of the agreement between them and the 
‘ ’ | ’ ‘ ’ 2s ’ ' ’ 
said Greorge Burnett the said George Burnett cabled thes precatnitit 
’ 


11) his own humie to PUIPCrase Salad raneh tllici which thie jet aiyuil ifts 


s, further answering said ecross-bill, say that their 
reasonable services and commissions in the sale of said ranch was 
worth the sum of tifty thousand dollars , 

These plaintifls, turther answering, say that the Cedar Valley 
Land and Cattle Company, Litaited, being desirous of liaving these 


] } ; } ; : , = : 
s subseribe to the capital stock of said company,'these plain- 
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tiffs did dg@ree Lo subscribe and did subseribe for $100,000 of the 
capital stock of said company upon the one and only condition that 
the said plaintiff! Ewing should be made the manager of said com- 
pany for five years, and to which the said company agreed, as Is 
more fully charged in the petition of the plaintiffs; and the plain- 
tiffs, under said agreement with said company, paid $50,000 on said 
shares of stock subscribed by them, and thesaid company appointed 
the said plaintiff Ewing manager for the period of five years, and, 
as stated at length and in greater detail in the petition of the plain- 
tiff, and that continuously since then the plaintiff Ewing has been 
in the actual possession and control of said raneh and now ts and 
has during all of said time perform d all his duties with fidelity, 
economy, and profit to the company, and that said ranch and all 
ts affairs Is in the best possible condition. 

These plaintiffs, further answering said cross-bill, say that the 
said Cedar Valley Land and Cattle Company, Limited, witnout rea- 
sonable « xcuse, did, on the 7th dav of September, attempt to «lis- 

charge the plaintitf Ewing as such tnanager, and without offer- 


os lng or tendering to him or to these plaintiffs or either or any 
Ol them the money or any part tha reof subscribed by them. 
and without paying or offering to pay said wing or these plaintiffs 


any sum whatever for his services or his reasonable profits under 
and for the unexpired portion of said contract; that said company 
is Indebted to lim under said contraet for services already rendered 
i ich manager: that said Colnpany are indebted to these plaintills 
forand ona int of advances made by them for said company 
These plaintitls, farther answering said cross-bill, deny the trath 
the other allegations e tained It) sald cross-bil] 
(nd now, ba rie? fully answered s uid CTOSS ball, they pray or the 
relief as they have praved in the petition filed by them herein 
KARNES & ESS & 
WATERS & CHASE, 
Att ys for PT iis. 
rATE OF Missouri, 
County of Jackson, | 


W.N. Ewing and J. M. Coburn, being first sworn, on their re- 


’ ’ ? , 
pective oaths sav that thev have each 


1 heard read the foregoing 
inswer, and that said answer and the facts therein stated are true, 
and further they sav not. 
ce JAMES M. COBURN 
W. N. EWING, 

Subseribed and sworn to before me this 16th day of December, 
ISSO. My commission will expire August 22, 1558 
SEAL. | HENRY M. STONESTREET, 
Notary Public. Jackson Co.. Mo. 
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l. The name of the company is “ The Cedar Vafley Land and 


be situate in England. 


-) ret , cx? j : ’ 
2. The registered otlice of the company wil 
_ I} ®. 4 | st}, oOmnany 1 step by ly 1 a « 
, ne ODEs Ra st ?i \\ srit_ti Liat ' PEER DR Pal i\ is esti tie ito are ‘ 
hoy hy yr? ; ry)? lie } | 1] . Te ~< } “7 
{ tj t) . « 7a UL tae ir PiiZe PL CRG [4.4 e ili St Ci eacttth . > ree), bOUs, 
i ; 


horse $s, and othe ive stock or agricultural products: in the | nited 


(2.) To aequire by purchase or lease or otherwise land or other 
} P ' : ’ ®, 
l estate in the United States of America and elsewhere, and to 


sell or lease the same 

>.) Lo manage and develop any real estate so aequired, and to 
aid in schemes for colonization and settlements by promoting eml- 
eration and settlement in every wav thought advisable. 


(.) lo lid TL the formato ft Companies tor the purchase , SRie, 
: 


. ' : ’ ’ 
’ ° " ; i . . ‘ j .' ‘1 . .»* . . ‘ 
improvement, Lticd cle-Ve pen lil }mereie The Oviiel properties, aod 
: 

1 . : , 
lo prothote and support tndustrial and other enterprises connected 
} | , 7 | 
With Llane prureibits sihif PrP PPPOVCHICILE, te di Velopmentl ol tiie 

; , } P ‘ Pr as 
Propercs Ona PNtLerests Of CPC CotTnmpal 
= z a i? \\ (>) ¢-? } Pricalde | yr ride (rOeVerial Purposes a} thi 
Be i 
, 7 
Copnipal ye mo yon deposit or debenture, ana 
. " . +) 
ht) tO MAKE, Accept, 1 ps ind execute promissors notes, bills 
Ol exchanges bia | hey iD nstrumente 
,* ’ . ? . 4] ; ] ; | y . 
(—) lo purchase Or acquire Lie usiness or undertaking of any 
’ . ‘ ' ' : 
COTA PATS HAVING OFPNeCCES SslIalar to LIOSe ( [ this company, ol toamal 
qr | ' it} yi 1? ’ 5 ’ ' } | 1} + | ia! ler , kK y f 
rele ‘VI ii 2. \ "tit ine bibprat bd {fi +t? = 4 ij iit? Wiiloie alhiderta ig ?; 


+ 


this compan ranv partthereof eitherto acompany ortoan individ 


ai or dividuals for such consideration as the company mInay think 


lit,and in particular tor shares, debentures, or securities of anv other 


—s 


: 
COTM PATS DbaviInge oblects a ry ie} roils DAP SLM to those of this 


COMPAS : 


TR lo ado ali thatters | fhjne’s $ Whatsoever Incidental or Cotn- 
qducive to anv of the aforesaid obiects : 

lL. The lability of the members is Lited 

-~ , " : . . ge sar i iia : 

; bit (rill . Gea i ii | it ‘ ; T) i\ Wiliecd) PbiiV, we Ppiitli Cals i} 

.) F ] . « ‘ js ‘ | | : 

Is LIZOOOO, divids i mto TOO shares of £LU each 

\\ 1] , , ’ " ' . . id , i . ; ] ° 

Ve, Lhe SeVePral persohls Whose tha nes adhd addresses are hereundel 

" . } j } 4 nin j . ‘ . . . , 
subseribed, are desirous Cor iM vy med Ihto a compahy In pursu- 
‘ ) ‘ +} } csevvay? ’ .. ' ' t+ :) } 1 1 ‘Aa rset eal ° rr . 
abc Li ‘4 ere, itl iti tall ‘ ‘ ij i= ' i ‘? i iil \\ ¢ POS Pec ye i\ aeres 
. ' ’ . . P & o * 
to take the number of shar li the Capital stoeK ol the COM pany 
set Opposite our respective Nhames 
° 


l. 


-) 


‘) 
+? 
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6 . ' , : 
; No. of shares taken by 
N\ ifiit’s mic rUsses ind des¢ ripti itis ; rit ;* . " , . 
. each subseriber 


Duncan Stewart, Fairlie House, near WKilmar- 
nock, N. B.. lieut. colonel.................. Five hundred. 
James Graham, 30 Ennismore Gardens, S. W., 
i ne esheuwe & tne Thre Cc hundred. 
Thomas Arthur Fitzhardinge Kingscote, 5! 
James street, Ss \\V , ICT hant i ieee Two hundred. 


-, (reorge Dixon Fisher, 116 Viceadilly, 
ee ee Two hundred 


». George Granville Campbell, 2 Bryanstone 

“qihare, London, W., cre ntleman - __.-. Three hundred. 
{) Thomas ldwin Webb. AcCcoOUuUnLAnL, Morgate- 

street chambers, London, E. i io 
7. Charles Stewart, 57 Coleman street, London, 


I. C.. solieitor ee eaucee tne nunared. 


y ’ =, | 
Dated this 7th dav of January. 
Witness the above signatures 


THOS. A. WILSON, 


f rk to Messrs. Markt Mewart & Co _ Solicitors, 
vi f ‘ (lei Nt) sf @ London. ke. f : 
“7 / Ve | pane | iSO? aT SSS). 
, ; ] 
( Mapas i ii ‘ i y Srbaare », 


| bran at Thi, f uta lial i, tii / and f ttl, { aompany, 


| ' = | ; iW 
. ’ ’ ? ’ , ; ** 
a ee 4 Pik] \ bites Land and Cattle Company. l, mited. ls 


ry with) ’ Pelisil divided ito shares, with 


} - i - . % rid hii \ 
, 7 ? : ‘ ‘| ° >. 
mike’ Llav \ itd che mdathi¢ce With and subject to tine COD pahiles 
, ~> ‘ ’ ai) 4 4 1 . ‘ ; : ; " 
i 8. 1004 » LAAYD yone ot thi rerluurations coutained ilk the tabl 
. ! : ‘ *\ % rez : 
I iA Mn ~/ iu of the cConipanies act, S62, except so far 
] | , % Bes 4 : ‘ , 
i> i; Ti} ht] ij iil Lilies LPL Lon “[Tbilil hppa Lt? the company, 
1 Commencement of business 


the business of the company as 


+? ’ ‘ " ’ ‘ " ‘ 
lhe d CCLOYS TAV COUMICIC! i eae 


reof as thev in their diseretion shall 


SOOT) ite re the Pporacion bie] i 
| K fit, { borid pred miv of tlie Capit th may have been paid up 
inked Part OnLV OF Lib shares may nave wD en allotted and issued, 

Z Share pita 

ait Cal Li 2 we? COMpPAanyY ts i- CAPTOCsst! Iti the memno- 
randum of association, £120,000, divided into 12,000 shares of £10 
CaCl) 

a Any nersol wl) ) sh) il h ive Lprpoe ior anv sl) ifes It] the Comn- 
PMLTEN, ind to whom Lie same shat have been allotted, shall be 
i " ,% 
deemed a member in respect ol tli shares allotted to him 


i—14] 
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4. Evidence of title to shares. 
very member shall be entith 
tha COMNIOT sei] ot the 

ld by tit ane thi 


7 


d to receive gratis a certificate, 
company, specifving the share or 
amount paid up thereon. 
certificate be worn lost it mav be rehe we d On} 
: } . ; ' ‘ 
not excee Lilt, as Line directors 
upon such terms as 


, . 
r POOKS 


aE 
sf ‘ '* ! ’ ? 
{ OT. migay | PilimWN si 
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part of a share. nor otherwise than as sole holder 
" ' ’ , | ' U +} , iy . ° t ’ | “y)? 

Or as a JO holdel Ol the entiretyv of such share . 

. } . . ’ . . } , 

Zz. If two or inore Persars shall be registered as WOolnt holders ol 

, ly: + | ’ haf , «pear ‘ +} 7 bary ‘a. hal] ‘oot ‘ rt? t +} »y* 

anv share, the right oF any OF Linen aVinho Shalit Fest, WITiMOUL OLDE] 


.- ' 
prool than Ol this dleath. 1h) the <urvivors or survivor otf. such pcr. 


? | | ; ’ | 
3% ' ; ss ta? i ’ ‘ . ‘ 7. 
SOS, abe thie “hall atone be ehntitied to tratister such share 
° ’ j | ° , ’ 
27>. All instruments of transfer shall be deposited with the eom 


} L.) baal mm 5 as rat? 
pany, and (if required) Peasotabvie eviaeines shall be given LO prove 
‘ . . . . a 
the title of the transfterce, and thereupon such transferee shall be 

] | ; | ] ' i] ] . 
reoistered as a membel \ + 2) exceeding tWo shillings alld SIX 


‘ > © a a } ' 
pence or eac Prillisiel byhei | reed. ahd mav be deat with it} 


* ? - , , 
. ‘i 
thi ‘ Thay) \ ' respect > Pal a) } i (iit \ Lpopr pe j bD\ this 
: ; 
, . " 
’ , , : 4 | 
directors r navi |) ae ! Ors uy fFanv time there 
* 1 ls ; ; ‘ ’ , ‘ , ') > ] * 
;if i j | f = Si i ii <7 i « i . ee eere i a 
by i notice on him or his executors or adininistrators; requiring 
’ is ri | ! | ? | othe \\ i} | ' pyle geQl na . 
eal \ i sit % "tat | iil a ’ i i \ if I ~ til Cir- 
i 
i | , ' ’ ' ' ’ ’ 1"? 7 
petises or i 1 \ Bay ‘ . =i? } =i] i 4 / Pera N Tlie it 
5 hs ’ ’ ; ; ' ’ ’ ’ ’ 1. 7 
ray aL tf = i I j i ‘? } a? == Pctid Gtehiad 
; ‘| I ‘ ’ . } } ; 
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‘ ' tl } " | , r) ? ') } ft ; ; ; ; 
fie oL WW on mua . Boz | if} = th. = ‘ Lida«i 


* ; ’ « 
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; ’ ’ ’ ’ , , 
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paid, shall, as regards the person to whom the same shall be allotted 


and appropriate d, be for all purposes 
unless expressly agreed to the con 


OU. A declaration made by the 
ner required by law in the case ol 
oaths) that the former holder of 
pavinent ol the calls thereon, atic 
been declared at a board meeting 
of any two directors ana the si 
price of purehase-money of such 
food title to the purchaser, anna tae 
to any calls which may have beco 
less otherwise expressly agreed 
hot he affected by cuthy irre 
to any such forfeiture or sa 


shares of each member tor secu 
. '} ’ ’ i 
periormanee of all Tits debts ib) 
the compan, 
‘ ( ol ersTod) yi 
’ . ‘ 
Wa wit directors li \ WIth 


Ol the companys previously give 
paid-up shares into stock 


ded Wy 1} ati share - hav Lb 


to which anv Sires ry Lie Cyd 
ferred. or as near thereto as ciren 
S4. The stock shall confer on 
| | i 
Same privileges, quaiiiications 
: - ] | 
ticipation mn the dividends aha | 
’ 


ie | 
erred by ony amount of s 


res. have econterred such pris 


4 


38>. The company mav, accord 
~ rf , ’ 
pRinies ict. ISOa. v i res 
’ j ’} , 
'% ‘ » 7 7 
bebe tae ct tbat Perkitl if) (>i >" 
. : ’ 
] | 
’ 
common seal, at Lie Cost us tos 
, 
’ ? ; 
or stocK W resauzyt. si ne 1} 
’ + j j 
to the share or shares of stoct 
, , 


treated or considered is paid, 
trary 


secretary (in the form and man- 


} ’ ° 


declarations in lieu of voluntary 


ie forfeited shares made default in 


that the forfeiture of a share had 
after due notice, and the receipt 
cretary of the COMM PRUY for the 
share shall tovethe r constitute a 


shall be discharged from liability 


me cur prior to his purchase ,un- 


and this title to the share shall 


, | . , - — 
yin the proceedings in reference 


ms 
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amount, notwithstanding that some of the shares shall remain un- 


issued or unallotted or having been issued, shall have been for- 
feited, and notwithstanding any previous reduction of capital, and 
such increased capital shall be raised from time to time in such 
number of shares and of such amount or value or in stock and on 
such conditions and on such rights and privileges annexed thereto 


1 ; ] . ] ‘Ss sf ; J rt ;Y 
as thie Company DY Speclal PFesoruulon directs anid ll ho adlrection 
1} ] ots lo we 
il determine, and in particular such 


. ’ ’ 
be given as the direetors sha 
} P : . | sat } “oa - : ~@ 72 ‘ ; eth The . } lity } 
Shares or stock may be Issued WIth a preierentlal or quaimnea 

- ' } > ] } } ‘ ' 
ae rioht to dividends ana brn OLdae ‘distribution of assets of the 
COM pany and with it special or without any rietil (>| voliny, 
. ¥ : : is ‘ si f m ; 6 . 
subiect as aforesaid and to bri qgirectiIonh to tha COTLLPAPN thist Phat 


. ' . | *» " ‘ 7 } t» "She . ; ? 
be given by the Spectal resolvutliol siihe miine the merease of CApl 
: : ] | ’ | . * " ’ ’ | ’ | 
tal. Any capital raised DY Lue Creation OF NeW shiadres OFr SUIOCK ITN 

. . ; . .% , 
pursuance of a special resoiution stiall be Cons! lered as part of the 
— | ] 1} Be . ’ *% ’ P as all 
original Capital and shall be SUbDIJECT othe sam Provisions Th ati 
“> oe , » 6 i Be rs ’ . paral ‘ lila +} se* Gar 7 , ‘ ry “cy 
Fespects, SO Tal cis Lilt SiLill' are apmplearavuie, Wil mcr Wi s soeece Gent 


to the pavinelt of ealls or the fort iture (> shire = or 1d) Ta pRaVernre an 
of ealls or otherwise, as if it had been part of the original capital 
od. lft any time the « upital, bY reason ol the Issue of prefer nce 
. . , 
shares (>) stock or of 
shares or stock al 


each class may be modified by agreement 


* , ; 
loranv of the melts at 


) 
’ 
i 
’ ' ’ . y 
anv perso purporting to contract Oh be mil of that Class, provided 


such agreement is confirmed by an extraordinary resolution passe 
Iva separate eeneral meeting of the holders of shares of that: class 
¢ 


and all the provisions hereinafter contained as to general meetings 


’ . . } . 
shall, mutatis mutandis, appls foeverv such meeting, bub SO that thas 
ae wa 1} } enn ribper } leley _. , erties by , \? 
puOrudn tLhereol shail be memdvers Holding o1 represen rie’ OV PLONY 

+. . 


one-tenth of the nominal amount of the issued shiares of the Glass 

os. Phe company may, with the sanction of a spec | 
before the issue of anv new shares or stock, determine that tl 
or anv of them shall be offered in the first Instance to all the then 


] . 4 : ' . . % . % } 4) 
members in proportion to the amount of the capital held by. them 
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, 
i] mak ayy othe r provision as to thie ssue ahd a tment ol] thie 
? ‘ . ? } | . | 7 
new shares ot stoek, DU In dehault of a “Ch GeLlverminatlol, or so 
. ? } | } } 1} ] 
lar as the site Ss mall not « xtend. the new shares or stock Stikail be 


' > : | | 
subject to clause © hereof, so far as the same Is applieabl 


' . :, 
ol 11. Reduction of capital. 

*? és > , } 

ede! Phat COTM PATA mav irom time to tithe reduce ws capital and 
’ ; } i 4] , ; , ' ; ; 
the rrr bye rahad nomial vaiue oo. the shares mto Whitels stueh Cab 


ital is or may for the time being be divided : 


1? Dol ‘OW yr powers : 

ear , 6 ’ 

lO. ‘The directors mav at anv time and from time to tim wit] 

. , , : ‘ + 

OUL ANN further Sanction or authority creat bid Isstle debentures 
‘ - ° 

} ? ‘ | ) } } 

or debenture stock to be secured upon the whole or anv part of thre 

at 0 on I ‘ — ’ ’ ‘| " : - } 5 Zz 1] ] 

undertaking ana property of tli COM pany, bbcitleadine = LUheaiied 
. ang bc “—r , 

capital for the time belie Such debentures or debenture stock ma 

. + : . . ‘ . ] j ’ * ° . 

be Issued for anv term at such rat | Iterest for such neminal 
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amount and at such price and generally on such terms as the di- 
rectors may think fit 

11. ‘The total amount of the debentures or debenture stock raised 
under the last clause and in force at any one time shall not exceed 
the amount of the company’s uncalled capital for the time being. 

12. In addition to’ the powers given to the directors by the 40th 


| 


clause hereof for raising money on debentures or debenture stock 
they may from time to time,at their discretion, borrow from the dl- 
rectors, mye mbers., or other persons ny sum or sums ol money re- 
pues d lor thas PUPpose = of the company, and such Sulll OF SUlLIS hay 
be Fec Ived Coli deposit Or secure doin such Mahher as the directors 
think fit 
I>. Every debenture or other instrument for securing the puv- 
ment of money issued by the COMPpAny may be i 8 framed that the 
monies there by secured shall be assignable free from any equities 
by tween the COMMpany and the person LO Wiiom the Site nay be 
issued. 
v2 4. Any debentures, bonds, or other securities may be 
issued at a discount, premium, or otherwise. 

I>. The directors shall eause a proper register to be kept in ae- 
cordance with section 43 of the companies act, L862, of all mortgages 
and charges specifically affecting the property of the company. 

Iti. The directors may convert any debentures that may be issued 
into bebenture stock 


<y ‘ } . 
lo. dreneral me LiIngs. 


I7. A general meeting shall be held within four months after the 
date of these presents, and thereafter shall be held. yearly in’ the 
mionth of January, or sO soon as nay convenlently be thereatter, 
and on such day us the directors Thea determine. The before-men- 

oned general meetings of the company shall be called ordinary 
eelie ral bie LIngs, and all othe r gene ral mecltings shall by called (X- 
traordinary general meetings. The general meetings shall be held 
at such place as the directors tnay from time to time appoint 

is. The directors may, whenever they think fit, and they shall 
upon a requisition made in writing by any number of members hold 
if not less than one-sixth of the shares in the company upon 
which all calls shall be or shall be deemed to have been parted, con- 
vene an extraordinary general meeting. 

I. Any requisition so made by the members shall express the 
obiect of the meeting proposed to be called and shall be left at the 
oftice of the company. 

OO. Upon thi receipt of such requisition the directors shall forth- 
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with proceed to convene an eXtl ralhary oe neral mecting, ana 1] 


atthe exprration of twentv-one Gdavs irom such rect tpt thiev shall 


" , . 
not liave proceeds di to convene a me eling Lhe req isitionists 


eo may themselves convene a meeting for the objects expressed 


in such requisition, so that such meeting shall be held within 
two calendar months from the time at which thre requisition for such 
meeting shall have been left at the office of the company as afore- 
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days, notice of such adjournment shall be given to all the members 
In the same manne ras notice Was given of the original meeting. 
oY. Subject as hereinafter mentioned all matters which 
od! shall come under the consideration of the general meeting 
shall], unless a poll is demanded, as ti reinalt r mentioned, be 
decided by a siinple majority of the votes of the members present, 
personally or by proxy, and qualified to vote, as hereinafter pro- 
vided, and such AjOriky shall be «ce clade d by ashow of hands or by 
dividing the meeting, and in all cases where the votes are equal the 
chairman of the meeting shall have a easting vote in addition to 
lis original Vole, Proy ided, always, that il any thar > Tpit ria bo = yr l'- 


sonallyv, present at any general meeting shall before the conclusion 
thereof in writing demand a poll such poll shall be taken at or be- 
fore the conelusion of such meeting or at anv other time (within 
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lourteen davs) atter the conclusion of uch mecting as tiv chairman 
] : i] . ' ’ 
of such meeting shall direct, or in the absence of any such direetion 
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termine, and the me lig shall, if requisite, be adjourned to receive 
the result of the poll; but the demand of a poll 
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prevent the continuance OF a teeling for the transaction of any 
business of he] than that on which a po shall have been demanded. 
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of the directors which would have been valid if such regulation had 


not be 1) made 
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any of themselves or any other person or persons to accept afd hold 
In trust for the company any lands or easements or rights En lands 
or any exclusive or other beneficial rights or privileges in which 
the company may be interested, and generally all property, rights, 
powers, Or privile res OF any description whatsoever which tay bi 
beneficial or advantageous to the country or in or to which the 


’ ; i 
COMMpPaLny mie we or peconn lnterested, and mAV CAUSE Ul} such 


| ? 4} ; | j ] j i] } . oes ~ 4 . 
deeds and thinness to be NAde ana Gone as Ssiali De requisite to vest 
the same mn the persons so appolltead and may fix their retnunera- 

, ‘ 4 I ? . e 
tion and bay tie samme oul ol he funds of the COT PANY 
i (J an \ ina (*thiye VV ¢ Bee ‘ati iis satay (recto! cer thie heh | CTre- 
} a ’ 
Liur’\ i>] miv other perso to re Dresecl LT saddad ga hoor’ Lidé COTMpP aly 1h iil 
j » % 
rrpcadie rs pel rive | » Tie rer PYerRry [ ¢ iitiis c>1) pre rsolis indebted to the 
COUP MATES “ 
. , 
j ‘T . ‘ > . j } " " ; . ih , 4] . 
(/i.} nev may vive a receipt, signed ov anv two or more oi Lue, 
« = ,. 


countersigned by the secretary, or in such other manner as the 


’ ’ +} ' ? 
board may from time 1 Ih) (11) t which shall be an ellectual 


| } } } ’ } ! 
. \ } ' ' a ’ ' j ‘ ss ’ ’ ; ; > Ww ® 
discharge on dDeLAaLT OF ahd agaist the Hipany tor Lie moneys ol 
‘ft 4 cae | + .% j > ‘ : | } ' ’ 5 | : 
PPOPerry WHICH) Tt) SUC Feceip sfitidi Le UCKNOW LUI e tt) x’ TC- 
} j ] ; ; ‘ . " ‘ ye | se , : . | 
ye IVa Bane ™ i } | tia ‘ t ‘ thf Lif i* I tity > Wilothl w cl rec if) 
i 
| } ‘ 4 ; Zz , ; + , ’ | Se cean’ 
Sil ii e, Se ,' i | iil ' i UOT {) Like cLprpri ie uLloti 
(>] l} Isitl prile Bete (>| Tri } ' ' | merry CN DPSS: | LO bys l'é 
| : a 
Celry 1 ‘ 
*,t) wt r\? } i ' t ‘ } rorrrpecy ‘pay 
, i iif ’ 1} \ it?) | cs ‘ oct Lt? til \ CN “LIT Pe ree- 
ments, may change the bankers, solicitors, secretarv, manager, 
? 1} 
dhl Qld r ollleers of (COT pa lnd determine their respective 
i 
dut Ss itt) : DOWers eke IiX Lie chTdit brit | rhe ll PIOLlubhie di _ ana par 
’ 
thi ™ctatit Ot Lt); Tie ru is «? Lie . 1] t) i ‘ 
T) { ‘ P . " , . at 4 } “ 
* HCV MAV TPO) Clie OOLIMIC Mian, VAFV, ANG repeat OV-laWs 
f » ti rt | t | ? ’ t ‘V1 1? lee ’ ‘? i 
()] tit é Lae i i ‘? lie a? A ‘ PEED PATA j s CrPildt es cil‘ 
4 | ' 
SCTVaANIS, O1 me mMecmwboers Of inv, Or anv section thereol. 
. ; ' } , 
L tae . -Ban bittis cltial ! j inv of the DUSITNesSS OFr OD- 
‘ ° 
lCCcis rril¢ 1 «| Pera Pred ta) li ti | mPikiiedtiti (>| eet AL it] il 
' Lda \ rich \ ee <i i* 4 j | . | i j Ltid] 1 \ (>| ant Property ana 
«? + | >» 1 4 , 1% ' ‘ ‘ : . ’ | — ae : : 
ASscts i>] tt i COTEDPMATLA albitad, Vy ii | » tiie LPib fi Liv COULPATES itl fFeii- 
+ : @ , 
. | ’ ' " ‘ ; ; sy 7 ’ rr " . . . 
CrTar mecting, NAV accep! P PAV te r tne same shares: oO] bonds 
rr ; , a ‘| sae , Ay 
Or clei mreS OF Ally OLLIeOFE ¢ Pepeaay. OU so that such shares. bonds, 
es 4 | i i Sas 9 . les j 1 ° 
()] st*il te it’s . satuil ‘a pial \ are ; il) j LhnVOoive ene LODE to this 
COT ATL ‘ 
¥ ' P " , ’ 
i iit | x rt ' ! - : bil a ‘ i \ ‘j Viaeha, ~ I imitit OU 
| ’ ‘ ] f fe iy " ; 4 " ‘ bias wet ‘ 
C?i | | ait {} 4 ; = ‘ ca ney +tiid rm Prope] iis <i 
. ‘ 
resery pLitiad bie ‘ Lipper ~ i ,\4 bi/ bit’ (IVidde@lluis O| lO 
) " ¥ } 
repairing hl »\ Uy bhi Yr anv of Cine Proper Ol tine 
. . . . 
CODIPADN : ly ps Is LAC GIreelors siiabi, 1 tiell 
, ’ 
WoOsSOLute CIiscl LUICT\ it terest ob tthe COUMPANY, 
. 


‘ ry ‘ ’ ; . 
fLiiad Velry\ ~ ‘ Cc. sii ‘e : it] ; ~ i>] ‘ | chide pear thereol fol 
e i ] ; ’ ’ ’ ‘sey " " ; | a " " F - . 
itis aft | i tiie ‘ Piabplad ‘ ‘ i ait n bidct (11 \ ptat : it lt ={ rvs 
OI Mit) Thlto SUCTI spre mL iubds as they think ft. , 
— 4 : P ‘ 


i ne are Ors Sihaii Cause Lhe DADKING account Ol the 


DS heed 


THE CEDAR VALLEY LAND AND CATTLE Co. (LIMITED). wd 


company to be kept in the name of the company, and cheques 
thereon shall be signed by one or more of the directors and counter- 


signed by the secretary. 
tof the funds of the company 


do The directors may by paid ou I 
all actual outlay on behalf of the company, including travelling 


ioned bV the board 


?* ~~ | 


expenses Incurred by order of or san 


; » Ae ® 
Lb. Remuneration o (}] 


Until it shall be otherwise determnined ata gene ral meeting 
the directors (exclusive of any managing director or directors) shall 
be paid out of the funds of the company, by way of remuneration 
f £1,000 per annum, which shall be di- 


16, 


lor their services, a sum of : 
vided amongst the directors im such manner as thre chine ctors nay 
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directors shall, notwithstanding any latent or unknown defect or 
informality in the qualification or in the appointment of any per- 
Son acting as director at any such mes ing or upon any such com- 
mittee, be as valid as if such person had been duly appointed and 
qualified, and the acts or proceedings of any board meeting or com- 
mittee meeting shall not be invalidated by reason only that any 
director, from accidental omission or from his absence from home 
or from his address being unknown, shall not have received due or 
regular notice of any such meeting being about to be held. It ts 
expressly provided that, notwithstanding any rule of law or equity 
to the contrary, no contract or arrangement entered into on behalf 
of the company with any company, corporation, or partnership of 
in which any director shall be a member or otherwise interested 
hall be avoided, nor shall any director be lable to account to the 
Company for any profit realized Dy such contract or arrange. 
OD ment by reason of such director holding that office or of any 
fiduciary relation thereby established No director, however, 

shall yote in re spect of any such contract or arrangement entered 
Into with any private partnership of or in which heshall be a mem- 
ber or otherwise interested, but any director may vote in respect of 
any such contract or arrangement entered into with any company 


or corporation of or in which he shall be a member or otherwise 


| 
, 
I 


93. The directors shall cause minutes to be made in books pro- 
vided to that nDurpose— 
1) Of all appointments of officers made by the directors 


(of the names of the directors present alt each meeting ol di- 
rectors or of a committee of directors 


¥' , } 
>) Of all orders made by the directors and committees of direct- 


l) Of all resolutions and proceedings of meetings ol the com- 
— . j - ai lir + : oo? | , at owe 6 +? rr 4 ; 
pAnNV aNd O © directors and of tue committees of directors 


And anv such minutes as aforesaid. if signed bv the chairman of 


7 1 > 
Lhe mecting at which the acts and proces ings so minuted to Kk place 


—— ee 


’ ’ 
. Psy “yy + e* '+y* »* 
Gtr tN aihy vO Cd iPeci 


ors who were present thereat, s 

ecelvable in evidence without any further proof as prima facie evi- 

dence that the matters and things recorded by or appearing In 
l 


+ , . 
such minutes actually took pince or nappened as so rec 


. 


»7 


red or iip)- 


20. Cominon seal, 


"4. The directors shall provide a common seal for the purposes of 
ait COMM aT \, and ma from time to time « hange the same, and such 
seal shall be kept by such person and in such manner as the 

he directors may think fit, and the directors shall have full 
power to use the said seal in the execution of all the powers 

bie reby vested In them or otherwise in re lation to the affairs and 
business of the company as hey shall in their diseretion see fit. 
The powers given by the companies seals act, 1864, may be exer- 
cised by t| f COTM pan’, and thie directors shall he compel nt to ex- 
ercise such powers. 
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21. Dividends , 


OO. Subrect to the rights Of] members entitled to shares. Issued 


’ 


LPO Spr celal conditions, the prolits of the company shall belong LO 
the members lth Proportion to the amount paid up on the shares 
held by them respectively: Provided, nevertheless, that! where 
nee of calls under clause hereof, upon the 


money Is paid up in adv: 
all Carry titerest, such MWponey shall not, 


hmoting tliat thie “ame s 
Whilst carrving lbhnterest, Cohler a right lo participate a proiits 
aie \ tf "iat at } } ‘ ’ | . : ' } " . , “4 y , iy 
tr) INO GILVIGeNd SiaALL be prearyartone except out of thr prolits arising 
from the business o | ie 
~ ) } } ’ } ) ? ] 
te Noties of any dividend that thav have been ameciaread shall ait 


; ’ 7 . } 
given to each member or sent by post or otherwise to his registered 


’ 
" " ’ ' ; ' } . . . ‘ , 
place of abode. btked ALL CAIVIdena uncinaimed for one vear altel hav- 
" ’ , ’ ; " 4} . , } - 
lhe been deciared may be Invested or otherwise made use of bY the 
’ , 
directors for the benelil r the company untill claimed 


9S. No dividend or interest shall bear interest as acainst the com- 


rt . 4 } At 
pocida \ ihe directors mav «cdedue iit m the dividends pred \ tbie toany 
i ‘ . ‘ 
" se ’ ’ ; - 

» \ | ; . ;% . ’ , : ; . ) ; . ? 
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; 
)f y '} | ' ’ ’ ’ ’ } t 4 
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+ : ” 
1 ,’ 
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. ; ‘| ’ _s 4 ‘ ' ¥ ’ " , “a4 
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, ;% ’ } ? , 4 ; . . 
Shail be Aa Mood Gischarge to Me cormpanyv ior all pavments tnade in 
respect Of such nee : 

be? \ 
om om ‘ ' t 
Lan) wir director “nll cnuse trie accounts to ty KeDL OF re Sums 


of monev reeeived and expended by the companv and the matter 


ol the com] iti’ ; 
} ‘] i ; | ‘} 4, : } 
14] fhe directors shall, at the ordinarv general meeting to be 


bie Mi mn every vVear, Subnill a staremecnt of the net mecome ot the com- 


y 
_ 


pany, rsiae ii] » SCH) dn ' is thi i] rectors may port. 
102. On the accounts being Prasse i by the mMecting thev shall be 


~ 


. , ’ 
binding, final, and conclusive on every shareholder, 
»)>*? \ ska’ ‘ ,% ] '* , .* 7 vs. Bel 
at) LIL ANA TNSspectioil OL ACCOUNLS ’ 
_ s al ' P a : ae . ' 
1} (ance atthe jenst ] eyeryv venl ne acce unts of the company 
, ;% : ’ , : 5 " : ’ , * a 
Shiaii De CNN i and the correctness of the balance-sheet ascer- 
? ? | 7? , } , 
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. 7 ? , 
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during his continu othee as director or other officer 
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OS Phe election of auditors shall be made bv the con pany at 
f 
6 
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the first ordinary general meeting in the year 1886 and in every 
subsequent year, and if no auditor or auditors be then elected an 
auditor or auditors may be elected by the directors. 

105. The remuneration of the auditors shall be fixed by the dt- 
rectors and may ve varied from time to time as they may think fit. 


? 


106. Any auditor shall be re-eligible on his quitting office. 

107. If and whenever there shall be no duly appointed auditor 
the board of trade may, on the application of one-half in umber of 
the members of the Company, apport an auditor for the current 
vear and fix the remuneration to be paid to him by the company 
for lis services 

10S. Every auditor shall for fourteen days after the period to 
which the accounts for the vear alt Inade uy) have aecess to the 


} ’ 
DOOKS and accounts of the COTD pany 
24. Notices 


109. Notices by the COTMpPAny to the members shall be deemed to 


; } : sae an , ; sas . ‘| _ | ot , 
have been sufliciently given if served on them personally or leit at 
i} 7. - ' «| } at .% ’ — ’ 9 . ; : , oa? goad } ‘ 
herr paces OL abode appearing in the register or put into the post 

a 
‘ > ? ’ ' ; ’ | 
tiice, addressed to them at such places of abode, 


P ’ ,? ‘ ’ i . . . ’ ? | 
110 Whenever here Shhaii not have been registered 1b thie DOOKS 


| ? 


of thr Company a probate of the last will or letters of administration 
of the estate of a ye rson continuing to be regist read as a ember in 
thie register, but who shall ha ‘ i} lL notice io his executors or 
administs iLors shall for all Purposes be Vv lid if a ldiressed LO the 
name ofthe person so continuing to be registered as a member and 
left at his registered place of abode or put into the post oflice, ad- 
dress d to thi name ot such perso! it such prhaace of ab ii notwith- 

Staitpaiiige tine death of such perso! and ait! ouch thi compaity 
ti! mav bave had eX press notice of his death. 


ll). A notice given to anv one or more of the owners of 
inv share which may be subject to joint ownership shall be a suflicient 
notice to all the joint owners of such share. 

liv All notices required by these arth l = [0 be or whit Tt may be 
ive: by adve reisement shall be adve rtised Lt) il London daily piper 
and shall be deemed sufficiently given if so advertised 

L14. All notices, if served by post, shall be deemed to have been 
served iit the Liane when the etter contamning thie Siitiit shall or 
ought to be delivered in the ordinary course of the post, and in 
Provihy such service it shall be suflicient to prove that the letter 


eontarmiys thie notice was propel y anddressed and put mito Lin post 


Li All notices required Lo 
ors thereof by members shall be addressed to the directors and left 


ator sent through the post in a prepaid .etter addressed to the othce 


~~ 
- 
a 
- 
— 
— 
— 
oe 
~ 
~ 
-~ 
- 
—s 
— 
~ 
~- 
— 
= 
- 
_—2 


of the companys 

115. The proceedin 
ldat ij bv reasol) of the non-receipy tf anv notices vivell by lette rs 
or of the unintentional misdirection of any letters, or of the unin- 
tentional omission to s¢ na lett rs to aby of the mem be rs, or ol any 
oth r unintentional niistake OF OllISsION. 
H—l i! 


rsolanv general meetlgs shail not be InDVAl- 
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116. Any notice requiring authentication by the company may 
be signed by the chairman of the company or the secretary or other 
oflicer of the company thereunto authorized by the direetors, and 
whenever the signature of any person Is required LO authenticate 
any notice it inay be either printed or written 


°%5. Indemnity to directors, Xe. 


117. The directors and ofticers of the company shall: be indem- 


" ’ 2 4 ‘7 . ’ 
nified out of the funds of the Company agalnst ail Costs, 
~ ’ ’ ‘ 1 } ’ » | 17 
ral Charyes, losses, damages, and expenses Whilech thev sStiail re- 
' : ** 
: 
' ’ +B. ° 7 ‘ ’ 
spectively incur or be put Inthe execution of their respective 
. ls } : . 
offices or by reason or on account of anv contract, act, dbed, matter, 


’ “ +} ; } ’ . . 
or thing which-shall be made, done, permitted, entered tnto, or exe 


’ 

? , ; } ! } a 5 # +} . ore . 
cuted DY Lhenrrespectivelyvy on behalt Ol Ol hona tule ith Lhe Interest 
i . " 

’ . " . " ; } 
; . . . ; ‘ .% ’ ; e 4 . 
ol or with the view of benehting th COMmMpanVv, NOtwrlrhstanading 
— I . me 


that the same may be w/fra vires in’ point of law, and aly such di- 
rector or other officer shall be chargeable only for so much money 
as liv sh) ki act ally recelve on bel) ilf of thy COTMDAIY, and thre Y re 
spectively shall not be answerable for the acts, receipts, neglects, or 
at faults Ot ich otlre I’ but enueh of thas It) for his OW “ACTS, receipts, 
defaults, or neglects only, nor shall they respectively be answerable 
for any banker, broker, collector, or other person appointed by the 
directors with whom or into whose hands any prop: rty. or moneys 
of the company may be deposited or come, nor for thi insulliciency 
of the title to an estate or property which may from time to time be 
purchased by order of the directors on behalf of the cothpany, nor 
for the insuflicieney of anv security upon which any of the mon ys 


- 7. 
of the companv shall be invested by order of the directors, nor tor 


} ' ' ’ ' F . 
aAnV toss or damage Whileti tay happen Iti the exceution ot tier re 
r i] sont 4 | i] : . } , 
Spectkive ¢ ces unless the same shall happen tlirough their own 
. ' . . ; ° 
respective W1 li negtiect or achaull , 


e _— me ) : . ' 
Names, addresses, and Gescriptlons of subserioers 


|. Dunean Stewart, Fairlie Llouse. near Kilmarnock. N. B.. lieut. 


t tj Lif 
+) he } a4 : : : ] ’ r ake 
? James Graham, 30 Ennismore Gardens, S. W.. mereéliant. 
oe "| ; s+ Oe ,o@ ae P id | ' ' . 
> Lhomas Arthur bitzhardinge Kingseote, 30 St. James street, 


| | ». George Granville Campbell, 2 Brvanstone Sguare, Lon- 


don. W.. gvgentleman ‘ 
6. Thomas fk 


win Webb, accountant, Morgate Street: Chambers, 
ij. Charles Stewart, o7 Coleman street. London, KE. C.. solicitor. 


Dated tha ath day Oy] January. ISS) 


PHOS. A. WILSON, 


, ’ , ~ 
f i¢ A’ {0 I, WN 7's 7 j : /. Nipewy tri A f sm ‘ phage if 7S. 
ot, j Pas ; 9) y ’ 
ot Coleman Street, Li naon, &. U, 
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Exuieir B 
Report on the Ranch and Range by W. N. Bu ing. 


KaNSAS Crry, Mo., August o/h. 1SS4 


| left here, via Dodge City, on the 25rd of July, and owing to some 


che lays it requir d si X days Lo reach the ranch, situated a Randall 
eounty (Pan Handle of), Texas, being about 250 miles southwest 
from Dodge City, Nansas, about 200 miles east from Las Vegas and 

’ Springer, New Mexico, and about 200 miles from Wichita Falls, 
Texas, these being the nearest points at present to a railroad. 
live days were required to complete the examination, and herewith 
| hand you my report of the property. 

Lands.—The lands owned in fee, about 75,000 acres, with the Op- 
Ligh Of 25 000 more in fe lle adjac nt to and along thi valley of the 
Palo Duro ereek, as shown In the accompanying hap (lying In the 
secretary's office for inspection). The lands are supphed with an 
ibundance of living running water, while at the extreme head- 
Waters ol] thes rubbing streams thie witer Is often in pools, SOTLC- 
times very deep, and feed by springs, making it ever overflowing, 
aria ll) SOlLUC Cases sinks and agriadd appears further down the Stren. 
Portions of these lands reach and extend beyond the breaks of the 
streams and reach the level plain, where are situated many large 

—. lakes that hold water only a portion of the year and in rainy 
seasons. ‘Tanks or ponds can be constructed in most of these lakes 
or In the draws leading into them, thereby distributing water at 
idvant ireous allstunees along and ove r the entire plain 

The lands in block No. 6 and block No. 5, coloured red, are the 
leas i han Is. ana embrace most of thi eanons of the Palo Duro and 

lierra Blanea. However, the breaks of these cafions extend 
it bial above aud about iis shown poll the map, and are supplied 
With an abundanes of runhninge watel and springs. 

The ‘ands coloured yellow in block No. 8 and block No. 2 are on 
the level plain, and watered only from lakes. The pasture fence 
should have been built on the northern boundary of these tracts, 
which would have enabled the Palo Duro to have supplhed water 
for the stock crazing on the greater portion of these lands. 

hae ines coloured purple on thie south and west are situated Ol} 

; the plains, and are supplied with water only from the lakes on the 
. Peigtllis and thi waters In this breaks and the arroyos leading into 
. the Tierra Blanea. I am informed that the breaks or draws of the 
Dierra Dlanea extend as far west as New Mexico, and along this 

Chiire iene there ure occasional! POOrs and springs that SOOT) sink 

and disappear. Sucn being the case, there is no doubt but that a 

good permanent supply of water can be had by constructing or 

digging deep tanks in the bed of this stream. On the plains, away 

} Line streams, are always to be f rund any nunoiber of lakes which 

hold an abundanee of water most of the time, and [Tam told it selaom 

bapepetis that all are dry ut the same time On the first day of August 

y | saw one lake with a good supply of water on about survey No. 30. 
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eedar has been used in the const! uct! 


icnce, or other Im proveme nts on tlie 


Corrals.—There are six corrals al: 


a 


\ ¢ 


In good repair, and first class in « 
Fencing.—The 


‘ 


hay, and is constructed of first-class 


encing Consists ol 


with four stavs between and four st: 
wire, Well built in every respect, 20 


by adjacent ranches. iT addition [ 
teh tniles Of bre aks Ol the econ tis tise 
Ilome ranch—At the home 1 
log house well built. containing tive 
high, with cook-room adjoining 
splendid storehouse (genutn 
shop, sundry store-rooms, and a s} 
cedar logs, made ecomforia 
16 horses that are needed 
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asterly across the range should be taken up and rebuilt directly 
south until it joined the contemplated fence on the south of ‘the 
rahive, there by enclosing ct complete pasture ior winters feeding. 


Perhaps it would be well to rebuild this entire western line of fence three 


miles further west You could hold your cattle all summer and 
fall on the open plain to the west by constructing tanks apidd other- 
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keep them from drifting westerls If necessary, two men, could be 
put on the westerly limit to ride that line. Ilowever, while I think 
it is useless to build a fe nce on the extreme west line. if could aiter- 
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Directors. 

Lieut. Col. 1). Stewart (chairman Western Mortgage and [Invest- 
ment Company, Limited), Fairlie House, Kilmarnock, N. B. 

Lord (reorge Cr. Campbell (director Western Land and Cattle Com- 
pany, Limited), 2 Bryanstone Square, London, W. 

G. Burnett, Esq., Dundee (director Hansford Land and Cattle 
Company, Limited) 

James Graham, Esq. (director Western Mortgage and Investment 
Company, Limited), 59 Ennismore Gardens, London, 5. W 

7. Kingseote, lsq (director Seittish Amicable Lite Assurance So- 
ciety ), 50 St. James street, London, S. W. 


SU Bankers 


Messrs. Fuller, Banbury, Nix & Co., 77 Lombard street, London, 
Mm. C 
he Clydesdale Bank, Glasgow, Edinburgh, and branches 
Solicitors 
Messrs. Markby, Stewart & Co., 57 Coleman street, London, E. C 
secretary 
Mr. Thomas le Webb. 
brokers 
Messrs bor roon, Jones, Sin psol WNW Uo. + Copthall buildings, LLon- 
don, Ik. C 
Messrs. Robertson & Co., 51 George street, Edinburgh 


{ tlic 


\lorgate street chambers. Morgat street, London 


, 
/ pospectus 


This COM pAaRyY Is formed for the purpose of carrying on tie busi- 
ness of cattle-ranching in the United States of America. 

A provisional agreement has been made for the purchase of lands, 

; 7 

y j Randall 


— 
— 


.cattle, and other property situated principally 
county, my the Pan Ilandle of the State of Texas. 
| hve property consists of about 20.000 head of eattle, 200 horses 
and mules, about 75,000 acres of land in freehold, with the option 
O] 2 HOU) more in fee, with water richts about 179.200 aere sof land, 
idler a seven years’ lease, at 1} cents per acre per annum, together 
with very extensive range rights, and all fencing, houses, corrals, 
outfits, and improvements 
(One of the dire Ctors, who tas had iii oe experience in the man ifrec- 
mient and valuation of cattie ranches, has recently visited a por 
tion of the property and satistied himself of its value, but refer- 
ence 1s made particularly to the report (which accompanies 
S| this prospectus) by Mr. W. N. Ewing, of Kansas City, Mo., a 
gentleman well known for his extensive experience of cattle 
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If no allotment is made the amount paid on application will be 
returned in full. 

Application forms and copies of the prospectus, with Mr. Ewing’s 
report, may by obtained of the secretary, and reports and other 
original documents may be inspected at the office of the company 
or ther solicitors 

Applications for shares to be sent to the company’s bankers, 
either In London or Scotland 
December, 1SS4 
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prietor of the Cedar Valley ranch, and which had not I’ ached this 
country in time for publication in the prospectus 

Karly in the month of January, this year, Mr. Coburn, the senior 
partner in the firm of Messrs. Coburn & Ewing, of. Kansas City, 
visited this country on the business of the Hansford Land and Cattle 


Company, Who POSsess a | lara wieeiee i which \I) (oburh is the 
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separate agreement that $17,500 of the last instalment, payable on 
Ist August, 1885, shall be retained by the purchaser as a rebate to 
defray the CXpelises of the formation and establishment of the com- 
pany. 

It will be seen from a comparison of the prices asked last summer 
with those actually fixe | by) the eontract of the ist 1) cember that 
Mr. Munson has made the following very Important concessions : 
(1) The valuable lease for six vears from Ist January, 1885, of 
179,200 acres at the very low rent of 1) cents per acre, which was 
valued last year at 825.000, has been ceded without consideration 


() the price of Ss? lor the estim ited hnttbver of cattle tins been Pr 


? 


duced to $18.50 per counted lead, exclusive of bulls (or about S12 
per head, the valuable Kentucky breed short-lorn bulls included), 
this price bein; 


»» 
‘) 
} 


melhne less by upwards Oy So) than the price paid 
99 by one neighboring company in ISS2 for its estimated num- 

ber of cattle, and also less by upwards of 35} than the price 
paid 11) ISS4 by cit) adloming COMPANY , (>> the prrvinenyt by Lie 


] } " } 
vendor of all the ordinary current ranch expenses connected with 
the colleetion and delivery of the eattle: (4) the transter without 


payment of the good will of the raneh and of 75 miles of 


| 


excellent fencing, with all equipments, buildings, corrals, and im- 
provements on the ranch ; 4) the option of deferring until Ist Jan- 
uary, 1SS86, the payment of the final instalment of S100,000, and (6) 
a rebate from the last instalment, payable on Ist August, ISS5, of 
the sum of S17.500 to defray the expenses of the formation and es- 
tablishiment of the company. [tis believed that this sum will more 
than suttice for that purpose, in which case the surplus will be carried 
to the credit of the COMpany. 

In view of these numerous and important conedssions, none of 
which were anuounced in the prospectus, Mr. Ewing agreed upon 
his side that \lr. Munson should be paid at the rate ot LS.00 per 
head for all calves actually branded and delivered by lim before Ist 
of August,a number which Mr. Ewing estimates may amount to 
half the calf crop of the vear. At the time of delivery these animals 
will be worth about s]v il head, ana if should not be horgotten that 
Mr. Munson will deliver, if his book tallies are correet. about 2.500 
steers of three years old and upwards collected ‘tnd ready for 
market, whict may be expected to realize in September nearly 850 
a head 

The counting over of the cattle has from the beginning been con- 
sidered by the directors to be a condition of the first importanee ; 
indeed, the absolute necessity for it is apparent from the experience 
of other companies. | 

Mr. Munson may probably make the first delivery of eattle 

SY about the middle of June, and will continue his deliveries at 
intervals as his round-ups come in until the Ist August. at 

which datealleattle bearing his brand. of inv description whatsoever, 
within or without the limits of the ran ecome the property of the 
company without payment, Mr. Mu being only etititled under 
his contract to add 5 per cent. to 


~« 


rice ot the caitle already de- 
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livered to cover the value of all cattle remaining uncollected at that 
date 

Under all these circumstances and considerations the directors 
congratulate the shareholders on the contract as it stands When 
they enter on the Ist August next into full Possession of their prop 
erty and their herd thev will find themselves in possession of a herd 
surchased at exceptionally low prices and the numbers of which are 
o no extent a matter of uncertainty 

Mr. Fisher, one of the directors of the company, who has already 


’ ' } ’ 


’ ) . 
Visited America , Is Well AcCqQUATNLCd W 1 PACU OIISTIess und in 
' : : 
wirose Capucitv. tor the purpos Lie directors lave full confidence, 


will, together with the manager in America, Mr. Ewing, and the 
local superintendent of the ranch appointed by the company, super- 
brite na and certily to the di live ry 

There is only one other point which need now be referred to. It 


’ 


was stated in the prospectus that asubstantial interest would be held 


, °¢ ; ’ ; ’ : 

by subseribers in America who personally knew the value of the 
_ . ' ‘ " . ‘ } . 
property lhe amount to be subseribed by thes rentlemen in cash 
Was announced as SSU0OU00) of mnewhat more than £16,000 This 


} : ' } e 
Very handsome SUDSCrIpPtion Was Ulderstood tf »be exec uUSIVeLV Tol the 


sharesof the company, but it now appears that the subseribers in- 
} } } ; P : | . | ae - 
tended and now Wish to take a portion of their subseription 


HW) in debentures. which leaves some shares still unsubseribed 
’ y" + » byeve | of 7 lit iy? . ires | rye bys 1} ~ | ly ‘ribed 
ior, IVe hundred Ada Tt) ir rbet\ Deel) Losec rlroect 

, hy ss wee ‘¥ } ,* , +} ’ » ee, i ‘ » * ‘| . e : 5° ] . . 

mor ov Various mewnboers Of Loe wird ne directors are deslrous 


that the remaining numbers should be taken up, and they trust that 


the present shareholders will give their assistance towards this ob- 


' , : > ’ 
i eG “ney tee la , — » ap he helene! 
ject, either by increasing their pres iding or by bringing the 
} ] Cone ] ’ : : , . 
undertaking to the notice of their friends Che remaining shares 


’ 
— 
’ 


} 
will bye allotte Pan Liye ord r of igor Lion, and thy dates of pay- 


ment of instalments will be as follows: £1 on application, £1 on al- 
6hC«E 
" ; ’ 
lotme nit. and tne remamaer n equ monthiv wmstaiments, or the 


—s 
o~ 
- 
- 
_— 
1 


whole may be paid on any of the above dates under discount at the 
» apt > pe r cent pve rannut 


rats 
‘he policy pursued by the directors has been to raise, on the 


| , 
lowest possible terms, the minimum amount required for the under- 
taking, in order that no large amount of dead capital should weigh 


upon the resources of the company heir arrangements have 
placed them in an exceptionally favourable position for accomplish- 
ing this important object, and, the whole of the capital raised being 
thus in safe an protit ibie employment, thi directors have every 
reason to aliticipate a very satisfactory balance-sheet Upon the $lst 


December next 
rt Nf AN STE WAR i Ch Lerrian 
THOMAS E. WEBB, Seeretary 


Abs } } | — 2 ] . " ] ‘ ] ] | 
air report having obeeh SudDInD ed Was adopted bv the meet- 
; 


j \ 
bhisy Upon the motion of Mr. J. B. Kingscote, seconded by Mr. A. W. 


kulel 2 
In the eourse of 


n which followed it Was explained 
by Mr. Ewing that the company’s profits for the present year would 
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be derived partly from the sale of yearlings and partly from the 
suleof fat steers. There would also be a considerable number 
v1 of fat steers ready for sale next vear, besides an Increasing 


st 
’ 


Humbe r of yearilhgs, ana thie re would aiso' be um constant 
supply of barren ana stiperannuat | COWS which would \ r ld eood 
prices. 

Mr. W. N. Ewing, in answer toa further question from a share- 
holder, stated that Mr. Charles (roodnight had informed lim that 
for the year ISS4 the ealf brand upon his adjoining ranch of Quita- 
qui had been at the rate of 95 per cent. upon the tally of cows of 
three years old and upwards, and that upon his home raneh of Palo 


’ ‘ " . | ‘ " 4] 
Duro, also maporhing the Cedar Valley ranch, tie percentage (>| 
{ d As above. Wiis LO}! per eent.. the CACCSS being 


" 


calves, ealeula 
} } ' } ' 

accounted for Dy the humber of two vear-old hye llers. Who hac borne 
calves 

After some further conversation, in which Mr. Ewing and several 
shareholders took part, the proceedings terminated. 

The Cedar Valley Land & Cattle Co.. Limited. Report of the di- 
rectors to the first sStacutory gene ral mec Litiyy On ith Mareh, ISS5. 


92 exuipie i 
The Cedar Valley Land & Cattle Company, Limited. Incorporated 


under the companies acts, 1862 to ISS2. Capital, £120,000, in 
shares of £10 each (with bower to 1nereuse). 


Directors. 


loieut (‘olonel 1) Stewart, chairman 
Lord (reorge (x, | ampbell, 
James Graham, lesq. 
T. A. F. Kingseote, Esq. 
G. D. Fisher, Esq. 
Solicitors 
Messrs. Markby, Stewart & Co., 57 Coleman street, London, E. C 


» 7 
MLA eTS 


Messrs. Fuller, Banbury, Nix & Co., 77 Lombard street, London, 
at 


Thy Clydesdale Dank. (ilase ww. Edinbur 


r ** 7 . , . 
Mr. Thomas k. Web) 
Registered off fA 
ACLP IS Lt Pec] Oili¢ce tdi Laide COMOlRITMATLY 
. ‘ . 


Morgate street chambers, Morgate street, London. 
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Interim report to be submitted by the directors to an extraordi- 
nary general meeting to be held at 50a Morgate street on Wed- 
bie sday, the Sth July, ISS5, at 10.50 a. m 


The directors have much pleasure in submitting to the share- 
holders a report of the transactions connected with entering into 
possession of their property in America 

Land.—On the Ist Mav last eood and sutticient titles, 

93 which had been examined and approved by the company’s 

solicitors In Ame rics , for m3} 837-7] acres were made over to 

the company, and a sum of "BLS 3s. was remitted in full pay- 
ment ol thi ir price 

Cattle —On the 5rd April last one of the direetors, Mr. G. D. Fisher, 
sailed for New York, and after a few days spent in Kansas City, in 
communication with Mr. Munson. the vendor of the raneh, and 
Mr. Ewing, the company’s manager In America, he proceeded to the 
ranch to superintend the counting, branding, and delivery of the 
cattle. Mr. Fisher has been in constant communication with the 
directors, and thev learn with much satisfaction from all lis letters— 
which lie at the office for the perusal of shareholders—that he is 
thoroughly pleased with the ranch in all respects, not only “Pm 
ag atapheaphensber en seran ce me s of water, grass, and shelter, but 
iso in re vy ind LO the quaint i condition of the cattle In regard 
to the other Important pol nt. that of their numbers, the anticipa- 
tions of the directors, founded Upon the eareful caleulations made 
by Mr. Ewing from the experience of neighboring ranges, have 
been more than realized, and are the most convincing proof both 
of the healthy and of the productive character of the range. At the 
date of the last advices from the ranch, dated 16th June. Lo SOO 
bie il Ol cattle baa ber hn count and count rbranded in presence of 
Mr. Fisher and Mr. Ewing, and had been handed over to the com- 
prrnys and placed within separa enciosures, alter being Classified 
and entered in the herd book These cattle were paid for on the 
Sth June by a remittance by cable At that date 1t was estimated 
that at irther number of about 10,000 head might be collected and 
delivered before the Ist August, a number about 4,000 In excess of 
Mr. Ewing’s calculations after a careful estimate of the ealf brand 

and death rate of the Ine rd since its fe reaction, ti ISSO. 
(yf fhe following statement of actual and ascertained numbers 
iven in Mr. Fishers letters will serve to show more clearly 
the large increase In the number of the herd since its formation in 
ISSO) In that vear It was comimenhce D\ the purchase of “? (n) 
head, and in ISS1, 1882, and 1555 there were bought, respectively, 
6.100. 5.700, and 5.000 eattle, making a total of IS.SOO purchased, 
In ISSZ there were sold 2.000 head, a number equal lo the entire 
original herd, and the two following vears 4,500 head, making 6.350 
bhai Ghd: and if, as Is now estimated, 26.000 cattle are handed Ovel 


before Ist August, an Increase of 15, OU head will be shown Siiice 


‘ . ? _ " +4 4] : " ’ ] - ; . 
Its formation In iSsy., ln estimating the ee 
it must be remembered that the verv stmall number of thi original 


herd shows how rapid and great Sead ff non ag sre alibe o oe. e 
Liree years. 
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The directors have also he a fortun: ile to acquire at Very reasonha- 
ble prices a small neighboring herd of we ‘Hl-oraded and thoroughly 
aeclimatized cattle, comprehending some very fine bulls and 28 
seasoned horses, the latter of which were urgently tequired. The 
purchase of these cattle lias been Inade on a very satisfactory basis 
of payinen lh} shares, ts) paid, iil) urrangement which not only 
miaterlarls strengthens the COMM pany by the enlargement of its 
American proprictary, but which aflords the most convineing proof 
of the contidence entertained in America in the position and pros- 
pects of thi Company | 

‘To meet the payment of this herd and for the cattle which will 
probably be delivered in excess of the number originally estimated 
Mr. Ewing it is proposed to create 3,000 shares in terms of the 

notice endorsed hereon, the original capital of £120,000 hav- 

Q ing been fully subseribed. Of these 5,000 shares the directors 
do not intend to Issue more than are found tobe absolutely 

| equired for the purpose above men- 
tioned, as it has alwavs been and continues to be their policy to 


- 
~ 
— 
a 
- 
- 
/ 
— 


PeCess)) 


work the raneh with the smallest possible amount of, capital con- 
sistent with the due development of its capabilities. ‘These shares 
will be allotted to subscribers in the order of their application, pref- 
lders, all of whom are invited 
to second the efforts of the directors In taking up or, placing thie 
shares. Forts of application for this purpose are enclosed here- 
with. 


* 
ecrence belne givel O CXISting shHareno 


Phe d rectors Willi then selves subseribe lor a nurhab rol new 


lcs 


itl 
| To mno thair 3 , ‘ ly} } 
in considering ther respons tO this announcement shi; ire l hol i- 
1 ’ . 

ers are requested to bear lh tithnd that the necessity for the step has 

eS ' 
idisputably proved 

p . 

; . } " ‘ ; ; - 1. ] . } 
by the evidence ¢ rah actual Coun Lhat not ony has the call brand 


been enused OV The DTN Important hact now ihe 


, , : , ’ ’ y 
exceeded and the death rate talien short of the most eareful ¢ ‘aleu- 


, , 
’ , t= ; ] > »* . _ ‘ »* . ; 4 + ‘ . 
NS OL CADeOFU, OU Phil these extremely satistactory results are 
‘ . . 
' } ' } } ‘y ’ 7- } 
2 " " . . " ‘ . 
Obtained notwithstanding thre twowltersoft TSS5 band 1]SS4 oOo. the 


exceptional severitv of which on other ranges jess sheltered than 


? ’ 7 ’ j ’ ’ } 
their owh caused such verv tiecavy ioss It should also Pete 
bered that the additional number of eattle to be di emetil by Mr. 
Munson must of necessity operate verv favorably upon the ree Ipts 
. ‘ ‘ 
: , : " 
;' es } ~ 
and dividenas of the present and ftuture vears . 
7 . ts ° . 
DUNCAN STEWART, Chairman 
; , @ moh et. il ae nil . 
THOMAS E. WEBB. Setretary 
. Oe 
. 
lhe Cedar Vallev Land and Cattle ¢ OM pany, Limited. 
tty Pnterim PC TM to be submitted bD\ the directors to anh ext@ra- 
* 
" . . ._" . 
ordinary general meeting to be held at 50a Morgate street on 
; ‘ ' } , a ‘ ’ ) ‘ 
Wednesday, thi StiD JUTV. LSS. 8 (VU.oU a. om ’ . 


eit f cail \ i] C\ | hid aha ' atthe { pny, Limited. 
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, | ’ , , . ; 
: ’ q + ' ’ , . | V 
Notice sperebdv o1vel Hat aAaneANLTAOTaH reneral meeting oF the 


si : 
(C‘edar Valles Land and ¢ cattle ( OUD pal \ mited, will be held at the 
companys office, Morgate street chambers, No. 30a Meérgate street, 


sa 


a 
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on the Sth day of July, 1885, at 10.30 o’clock in the forenoon, when 
the subjoined resolution will be proposed : 


’ ? 2S 
af Soil star 


That the capital of the company be increased to £150,000 by the 
creation of > U00 new shares of £10 ¢ ach 

The resolution as passed, with or without modification, will be 
submitted for confirmation as a spect il resolution to a second extra- 
ordinary general meeting which will be held at the company’s office 
On) Thursday, the 23rd day Ol July, ISSo, at 10 o'clock 1 the fore- 
hoon 

by order of the board. 

THOMAS E. WEBB, Sveretary,. 


Company's offices, Morgate street chambers, London, E. C., 22nd 


June. ISS. 


a Afterward, to wit, on the Sist da\ of December, A. D. 1885, 
the following affidavit Wiis filed 
In the Cireuit Court of the United States for the Western Division 
of the Western District of the State of Missourt. 


Tne Cepar VaLLey LAND ANDCATTLI ae 
tiffs 


Wirtram N. Ewine and James M. Copurn, Defendants. | 


1. We, Duncan Stewart, George Granville Campbell, James Grabam, 
and Thomas Fitzhardinge Kingscote, Charles Stewart, and Thomas 
Edwin Webb, severaliv make oath and sav as follows: 

We, the said Dunean Stewart, George Granville Campbell, James 
(iraham,and Thomas Arthur Fitzhardioge Kingscote, together with 
(;eorge Dixon Fisher, who is now in America, are the directors of 
thie plarntifl COTMDAnY We have been directors of the Company 
since Its formation in Decem bi v. ISS4. an thie re have been no other 
lire CiOrs CAXCEe pting Georg burne Lt. who die d It) the month Oo} March 
In the pres nt vear. It was proposed in the first Instance that the 
COMP MATL shi ule be call d thie Paulo Dure Land and Cattle Company, 
but the name of the Cedar Valley Land and Cattle Company was 
nite rwards adopted. l the said ( haries Stewart, am now solicitor 
and have been so sinee its commencement, and I, the said Thomas 
Kdwin Webb, am secretary to the said company, and have been so 
Sinee its Commencement, and Te of usd pre nts are perfectly coy- 


nizant of all the matters ana things hereinafter mentioned. 


2. The company was torme d for the object and under the circum- 
stances stated In the prospectus, produced herewith and marked A. 
All the statements made in the prosypy ctus were true, to the 

Ss best of our knowledge and belief, and we took every Ineanhs 


which were available to us to satisfy ourselves of their truth. 
°° The defendants. William N. Ewing and James M. Coburn, as 
+] 


well iis the said George Burnett, one olf the directors. acted us agents 


S—141 
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@ 
for the company in the purchase of the property. The property 
was first brought under our notice in the summer of: 1884 by Mr. 
Burnett, who had been at Kansas City and elsewhere in Missour! 
and Texas during that year on business connected with another 
COMMpany in which he was interested. On Oth August, ISS4, Mr. 
Burn lt wrote to \Ir. Phillips (who was then acting as secretary LO 
the Intending purchasers and who it was proposed to appoint as SCC- 
retary to the company when formed, but who afterwards found that 
he was unable to undertake those duties on account of numerous 


other avocations) a letter, of which the following is a eopy: 
DUNDEE, oth: Aug., ISS4. 
Mr. Paul Phillips. | 
Dear Str: Ihave this morning received a letter from Mr. W. 
N. Ewing, dated Kansas City, 25rd ulto., of which I énelose you a 
COPY, | ontents of which pole ase communicate to the parties Interested 
| think the matter of securing the proceeds of this season’s sale of 
beeves an inh contract that may be made Is oO! IMmporlanc thy View 
vf a dividend at the « nd of thus year : 
Yours faithfully, 
S’o') GhO. BURNETT. 
Kvtract from the Letter Received from W. N. Ewing, Esq. 
: 
Kansas City, 23 July, ’S4. 
| have wired you this morning as follows: Leave to-day (to) ex- 
amine Palduro, hereby contirming same. I note you'r instructions 


— 


& will examine fully on all points desired & others of interest if any 
come betore me : 
Qy In conversation with Mr. Munson | learn he tntends selling 
or driving his beet within next 50 davs: consequently would 
suo ge =f throat li It Was at sirable Lo include thus ve ar beef in the COll- 
tract that no time be lost after receipt of my report, should it be 
favorable. After [ have examined the property will wire you (per 
haps from Mobeetie) at onee “ prop rly sutisfactory ria 7 properly 
unsatisfactory,” as the case may be, thereby foreshadowing the na- 
ture of my report 


|. Mr. Burnett informed us that he thought very highly of thi 
propy rey and that he conside red the price to be ¢ xceedingly low. and 
that lie thought Wi could secure the se rvices of \lessrs Coburn 
& Ewing or ot Mr. William N. Ewing, one of the partners in that 
firm, as manager of the ranch. The following is a eopy of a letter 
dated I5th August, 1SS4, addressed by Mr. Burnett to Colonel Stew- 
art, one of our number 


INVEKTROPACH BY CALLENDAR. 13¢/ Aug.. 1884. 
My Dear Sir: | duly received your last note. I am quite favor- 
ably impressed with Mr. Ewing’s business capacitv: both Mr. Co- 
. i ; ‘ . . . 
burn. who aets for our company. and he are first-class business men 
and men of standing as well as intelligence. I consider it a great 


_~ 
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advantage, in the event of this new company going on, that there 
are two partners, as one can more frequently be absent. 
| have been here with my friend, Mr. G. A. Cox, and to-day heard 
from my partner that Ewing cables favorably after his inspection of 
the ranch. We must now await his report, which may be here in 
2 davs. We receiveda letter from Mr. Coburn at our raneh, dated 
Yist July, on the 12theurrent. Nothing could be done in the mean- 
time, at all events, as people areall moving about or in the country. 
lL have been feeling an old rheumatic joint lately, and am going 
over to Hamburg from Leith on Saturday, the 16th current; 
1M) from thence my wife and I go on, via Berlin and Dresden, to 
Wildad, where I will likely receive Ewing’s report. I will at 
once send a copy to Mr. Phillips, and whenever you fix a meeting 
in London I will meet you there. Any letter addressed to me, Dun- 
lee a il] at once be forwards d. 
Did vou fix with the other parties interested to be in London on 
the 2nd Sept. or only about that time? 
| presume Lord G. Campbell will be the principal active agent In 
floating the company; if so, [ think he should have a very com- 


plete arrangement with brokers all over the country by sending pa- 
pers and writing letters to every likely person to induce them to take 
“LOCK 

| reach Dundee on Friday, the 15th current, and go to Leith on 
Saturday, the loth, in the afternoon, sailing at 8 p.m. 


Yours truly, GEORGE BURNETY. 


Colonel stewart, Fairlie Llouse. 


- —" 3 
Phe followin 


LO Mr Phillips 


if 
re 


is a copy of a letter addressed by Mr. Burnett's firm 


Dunper, 14th Aug., 1884 
Paul Phillips, Esq., Western Land and Cattle Co'y, Lid. 


Dear Sir: Mr. Burnett has received a cable from Mr. Ewing, of 
Kansas City, and he has asked us to advise you of the same and to 
ask YOu to inform the parties interested of its receipt. The cable 
hessage was the word a favorable ° 
We are, dear sir, yours faithfully, 

(S'g’d) GEO. BURNETT & CO. 


The following is a copy of a letter addressed by Mr. Phillips to 
Colonel Stewart: 

Lieut. Colonel Dunean Stewart 
lO] Western Land and Cattle Company, Lim'd. 

15 Cockspur Srreet. Lonpoyn, S. W., 5th Sept 18R4 

Lieut. Colonel Dunean Stewart, Fairlie House, Kilmarnock. 

Dean Sin: The following telegram has just been received from 
Mr. Coburn—zi. ¢., Mr. Ewing 

a | seless attempt Option ul any price without pPaVvVinent ; better 
tertiiis Can be inade by Vou ¢ nabling 11s ake direct otter with pare 
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tial payment.” I communicated this to Mr. Burnett and Lord George 
Campbell by telegram, and have advised Colonel Francis, Mr. Wel- 
lesly, and Mr. Graham by letter 

Sir W. Power only just ealled in as the office was closing last night. 
He had been too much ecupied to read the papers ofthe Palo Duro 
ranch, and said under any circumstances he would not join the 
board. I gave him our message as to Mr. Graham and suggested 
that he should vo through thi papers and return them to-day. | 
have just seen Sir William, who has returned the papers. He thinks 
lof tl ancl. | dout if it is possible to float any ranch coy. 
eol t. Sir William said he had enough 
| that, even if it floated, he could not join the board. 
| waited to hear Sir W. Power's movements. Ile was uncertain 
for “ Doohat Clowes,” Co. Monaghan, Ire- 


} 
Mind, to-morrow morning 
° " . te 
l now beg to enclose copy of Sir W. Powers memo. for vour con- 
' | : — 
Sldceration, tovethier With Copy ol shy \lackenzt : report,on the Pres- 
’ 
’ 7 . 
Lon I} ' Fy reid ' * 
’ , " . 
L clin, a 1! 1) 


PAUL PHILLIPS, Seeretary, 
102s P. S—I beg to enclose letter from Mr. Mitehelk and report 


( - 
’ , 
- I} nry ferry, 11 Sept., 1SS4 
‘ . 
\I\ |) ™ | ~ ) \ wl é j \ PnclLosty an 
: . 
il }es i l " | } ' > > \ 
5 : 4 ; . 
\ rec — iF 5 or stlis lLOoers—ji) 
, , } . 
i =i) ~ =~ Zz rt /. ‘7 Le Droke!l 
¢ 
is il i } ~ a j > 
; ‘ 
| i} i i} Vil i} ‘ (Fi) Le) | mpedon 
2 ? 
] tr t 
aene i) I \| i Vill a” ) saiti ti eTHIOPrTONM 
BE ? ’ ‘ ; , ', ¢ 
hig i] J | . e. > JEP lL sities LIOULTIT 
“Cog , er 
rick We . i i ‘I scis ft I ~ 
. on 
hy 1) » directors: and,so far as Seo 
: ’ ’ 
; | ‘ 
Peeene (] I iy i] PIC AwOU Li@adl OS 
| i ; 
bu tie: | Cul rough t r means tnen is 
‘ ? ‘¥ 
(pul Pit?) 
: : . ' ' | ‘ . .% ' , . : 
| PLaoyye Bele \\ 's: S228 0% | oe ee ti? Lit bil \imerica ‘a itil sure 
. . . 
\ rt] \\ nae i i pia i > > eee. \ il t Pr it (}j View 
? 
, 
i] mii 4 l \c \ i ress i] i] ) ie | LL OTETEN ot 
‘ " . ' 
Coburn and lowing, par baa riy lb Cattlie, DUL also In mortwace 
; ; 


. ‘, 4 ‘ = ’ . ‘ 4 " } ’ 
Phey do considerabl MIsllicss esbiile You rack dey) na 


re necessary to conduet bust- 


= ’ i ‘ | i 1 j | . ’ . a 
o. Mr. Burnett also stated th iessrs. Coburn & Ewing or Mr. 
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Ewing would act for us in the purchase of the property from Mr. 
Munson, and he assured us that they could make better terms for 
us in the purchase than any other person. We had no knowledge 
or suspicion that either Mr. Ewing or Mr. Coburn or any other per- 
son had stipulated for or were to reeeive any commission or pay- 
ment whatsoever from { he vendors In connection W ith the youl rchase, 
If we had had any knowledge or suspicion of any such fact we 
3] houlad have declined to enter Into the transaction, as it we yuld have 
shown us that Mr. Coburn end Mr. Ewing and Mr. Burnett were 
not disinterested advisors and that thev were work! ne ior their own 
interests. We were also strongly impressed with the belief that it 
was by the payment of commission to agents and others that many 
undertak Ings ol this kind was br ugh t to disaster, and we were de- 
termined that there should be nothing of the kind in the present 
InslLUunce It wis | herefore Sp Cl it V stated U\ lis ttl the prospectus 
produced herewith (see page 3 of the prospectus) that no promotion 
Money ih aitiyv sTheapy had bre n or would be pald Proofs of { his 
prospectus contalning this statement were sent to the defendants in 
the autumn of 

6. I, the said Dunean Stewart, proceeded to Kansas City in Sep- 
rnd Invest- 


‘ul 
| ~S 7 


t¢ mber. ISS4. on Trae busine as ¢)] ant Western Mortgage 
ment Company, Limited, of Whi ly rr) ch Cae ctor, ana of the W est- 


ern Land and Cattlh Company, Lit iin which | am a large 
shareholder. and when there I had several conversations with Messrs. 
Coburn and Ewing on mortgage bus ss and ranching in general 
and on Mr. Munson’s ranel in part 1 | did not, however, oe- 


' : ' : ’ ' 
ubpV mvsell much with the questiol | the purchase ol Mir Miun- 


“Olis I nich 
In anv communication w i i UG Wii I NI =sIs Coburn 
1 ind wing It was distinetls le “i that thev were act bY 
as our agents, and that thi \ id be remunerated for any 
trouble whieh might be thrown upon them in the negotiations for 
ant purchas b>) Lieir beInY Appr reed TEDL rs to Line ¢ mupany 


7. In the beginning of Novembe ISS4. Mr. Burnett received 
from \I y ew iter Live metter date , ZZ Be. iy js 2oU b. or W nich the 


> 7 
; ; 7 , . . ’ 
niOWlIhnY Is a COPY 
. 


3 Wabtwortu Brock, KANsas Crry, Mo., 
Oct, 22nd, 1884. 
Geo. Burnett, Esqr., Dundee, Scot 
My Dear Str: Your cable saving, “ If Ewing takes thirty thou- 
sand more and Munson will take two hundred thousand in stock 


" . ‘* ’ ’ . - ; - ' ’ 
“ahidi ale be ntures, Ve... dulv recda, ned W replied we Were unable to 


. 


a 
! i ] " i " . } ‘% . | ’ . . 
piace more Lian ergnty thousand « irs W : Munson or otherwise, 
} : - . j . : ont *)e), ] . , ‘ 
aba this MIOrhihg ati) hh rece pt IPcavie cchid, savihlig { ress- 
} : ‘+ —< ’ ' ’ rey , 7 i '7y i t , 
We |] had tuken Si 2. OO) LT} =| wnK ' ; in 1) ‘sf sift Je «i it] ‘ ' . te Pe Viun- 
s()1) aha mnvsell respPohaed wow aitae Wiis ate ' 34, Ve Piyis 
i : . } | ; ef ** } : ° ' ’ . i] “<d 
wus received dur ng the absence oF ii partner, Who has bee Calle 
. . | . . >) ss 9 , ] ° 
Lo Dodge (itv to attend Siplpetne Of Sole tte Planstord peeves, 


and as he has been doing the most of the correspondence Tam ata 
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loss to know how to write. Tlowever, I know the facts and will en- 
deavor to give them to you. : 

In the first place, if Mr. Munson has to take anything else save 
money he would want a sufficient amount over and above his actual 
price lo cover all chances of loss 1) sule of the stock and debentures 
si) received, and had he been shrewd enough to have asked such ‘ith 

exorbitant price as Cresswell is getting he would, I presume, 
105 be glad to take the surplus in stock and debentures. There 

Is a large difference between actually counting out cattle at 
Ss? OW) por head than count ne hem praul tinal ly “al S27 of) to S30 Ut). 
and land at $2.50 per acre and land at 82 per acre 

Mir. Munson has sold his beeves inthe markets here, and for which 
he received, fora portion of them, about 852.00, and he sold about 
time the market was the lowest This leaves him about 20.000 
head cattle and 75,000 aeres of |: —that is to say | found 
out he only owned 75,000 acres in fee, a nd in order to make uy} the 
100,000 originally offered he was intending, or rather had an option 


~ 
ed 
— 
— 
—e 
- 


of 2oO000 acres tor a tess figure, say S150 This being the case, it 
] . > . ’ ’ ’ +) . 
Wow ll re . uireto DUYV Tlth With the money as follows—or, ral it P. 7 hi 5 


. } 
Is Inv Judginent 


' } ] ] _ ; 
} ‘ 
; 


70,000 aeres land & Improvements eee? sais hipal epeaieeaiaiads LoO.000) 


. a " ve 
hor this Stliti, cash lth hand, Or pavabdie S LOO UO0 every 2) dave, 


} : ; " ‘ | » OF ans pane ] 
Wow ld, Hh TRAV OP TTOM, OV tits Callie ale biktie l and if we were prearer , 


in tits pros ition with the cas! » WE have Le md reason to’ believe we 
could make him throw in his leases, business, horses, equipments, 
aec.. and would me] 

panv. Now, if we take SSO,000 from that it would only leave for 


e _ , . ; . . ~ : 
vour svndicate to raise additional, in actual monev, S440.000 to settle 


ude 825,000 for the promoters to float the ecom- 


\\ itl) \lunson., Sy OO) (oOmpo to thy promot ri. for \\ hich lf “cris 


} . — eS } ! : ¥° 
reasonable they would be willing to accept stock and debentures — | 
} , ] ] ras } 1 ! : ° } , ’ . 
do not sav this ean be done positively, but I believe it and while it 
le \ tl | Te red it | ‘ 1} ’ f +} byt ThYTE a 
Caves US SHIOTL OL GAD It leaves ll} POssessilol OF Lilie DUSTNCSs allt 


vives Us thi Opporlunitv to raise the monev for the purchase hot 


only of this additional 25,000 acres, but of all the land required ior 
the use of thecompany. And while [am on this point lef me say no 


2 { | : ee. 1} 

one is or Will be so foolish as to buy the land in this range when al! 
the water Is owned by others: therefore | am willing to take 

L0G rhh\ chances to buy these lands as cheap as Mr. Munson can, 


and just as satisfactory, and finally secure them fof the com- 
preutay without having LO pay any exorbitant price. Ndw. if does 
seem tome that such a sum econld be raised for such avast property 


much easier than 24 OOO pounds eould be for the ¢ ‘ress wel| prop- 


erty, notwithstanding he agrees to tuke 8625.000 himself: 
} } } } . . 
Qn the other hand, let me sav that Mr. Munson’s price is 


$750,000.00, and if we have to prea \ him in anvel ing else than the 
cash he w Hl not bu lore: a cent ha lact Is, he i> pushed for mon V, 
and that is the reason why he is offering his property so cheap 
vet out of the bust- 
ebt. The condition of our finances this year has 


+ , ? 
Anotlh ris heis not a cattle than. an Wilhts to 
} ’ 
i 


hess ald OuUl oO ° 


THE CEDAR VALLEY LAND AND CATTLE CO. (LIMITED). 65 


been exceedingly annoying to persons owing large amounts, and no 
doubt large debts have been hard to arrange, and I venture to say 
that after having passed through the bitter experiences of this sum- 
mer Mr. Munson would be very loth to part with a man who had 
the cash without making a sale of his ranch. Moreover, I defy 
any one Lo point me out such it property for such al price Such i 
bargaln has hot been offered lor many a day 

My idea is when you ean see your way clear to raise the amount 
indicated herein is to give us instructions to buy at the best figures 
Wwe Can and place us Wn possesslon of the money to enable us lo dic- 
tate our own ligures and terms, and ior the remainder required we 
would have to take the chances that we could raise it In time. 

Mr. Clay estimates the value of Cresswell’s property as follows : 


59.000 head eattle. @ 297.50... __. eee _. L196 
ee ey ees er 74.165 
Ilorses, mules. fences, &ec. .. __ -- i es | Lillo 
i I i Ne ‘ ee Fe se aA m 2 120) 

Amounting to... - .- ae oodenimenaiiaueeiies [ae 
OG or a fraction over $1,500 000.00, or ne arly three times¢es much 


as Miunson’s price, who has more than half as rainy cattle, 
half as lnahny acres of land in fee, and twice as much range (refer- 
ring to this portions Munson call Ext nd tus range) and equally iis 
many horses and equipments and more miles of fence, and for one- 
third the price. I will assert without fear of contradiction that if 
vou can buy Munson’s ranch, as | have indicated you could, that 
within one vear as to have just as inuch freehold land and equally 
aus many cattle, horses, bulls, and other equipments and for the cap 
ital stock of the Cresswell Ranch and Cattle Company, or about 
one million dollars 
Moreover, | would lke to say in making my subscription of 
SS0,000.00 T would do so upon the understanding the property 
should be bought for the lowest cent As I would have to pay tie 
In cash, | would wish to buy the property on the same basis 
| shall regret very much if you lose the opportunity of this 
ranch. [atm reliably informed that Mr. Munson has been within 
a few points of closing the sale with American parties several times, 
and | have been fearful he would do so, but did not mention it to 


vou for good reasons; besides, it 1s almost impossible to rats large 
amounts for anything in the U.S. Had I not known this, perhaps 
i should have written before. I willdo anything I can to keep this 
long, knowing it is certain of success as a venture, and will 
ead to other matters greatly to our interest 


[ am yours truly, W. N. EWING 
¥ S.—Probably ere this you have seen Col Stewart. who can more 


fuliv « Xpohada, 


In this letter. as well as in all other communieations re- 


10S ceived from him or from Mr. Coburn on the subject, the de- 
fendants represented themselves as acting as our agents In 
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the purchase. This letter was subsequently specially referred to in 
the telegram of 22nd December, 1884, instructing Mr. Ewing to 
purchase the property. On Sth December, 1884, Mr. Burnett 
through whom our communications with the defendants chiefly 
passed, wrote to Mr. Ewing the letter of which the following is a 


COPY 


o 
Via (‘ork LONDON, 5th Dees rahe r, 1SS4. 
Iisq., Messrs. Coburn & Ewing, Kansas Crty, Mo. 
Drak Str: | have now to write especially in connection with your 
letter to me of the 2Ynd (ict., regarding the Munson ranch. ('ol- 
onel Stewart has arrived, and all the party who are desirous of form- 
Ing a COMPANY LO buy this property are duly impressed with the 
desirability Or acquiring it, and enclose il prospectus;of our pro- 


posed Company,s thiat you can em rsti ind the basis On which Wwe 
are proceeding. You cannot, Tf sure, understand the difficulty 
of pred mae all V one tO Invest m Oney 1) anything American nt 
present. ‘The Cresswell is nominally carried through , but not by the 


public, but by the individually very large amounts which Meken- 
zie s friends have invested Ith it 

We quite recognize how important it Is, se ‘with a man 
like Munson, that you should be able to pay him in eash, so as to 
reduce the price to the lowest possible point. You will notice we 
have based thre price to be pata hin for the }) ropert} ole your ideas 


as expressed in your letter of the 22nd | Oct. We %. ive now placed 

the company before the public and are in hopes that — will get the 

capital wanted, and mm the event of our siete so | wan vou to be 

prepared when we ascertain the result for a cable, which we will 
send as soon after the [Sth current as we can. ’ 

1a) You will then be expected to make a very thinute and 


fine bargain with Mr. Munson, allowing no point.for dubiety 
and no lo }) hole which hav give rise to dispute, having ¢ verything 
in writing, Make the price as low as you possibly can and the 
pavVinent as distant as possible as we have to take time to 
el the imstalments on thr Panes subseribed vathered, in, ana We 


have to get the debenture mone yo which we Cahhotl advertise for until 


’ 


terms of 


We proceed to alloeate the shares Let the various payme nts there- 
fore be as protracted as possibl tipulate that a very sufficient mar- 
ein shall be left unpaid until ctl cattle are all counted and the titles 
Lo thas land ("( rtifie d as Correct ana thre lease ~ be found Wn ord ras 
deserib As it is possibli that Wwe might not be able evyeh to have 
the whole amount ready for payment on the specified dates, you 
must provide In the bargain for such a contingency, * stipulating 
that we don’t in such case forfeit any sums pre viously paid, and let 
any interest to be paid be as low as you — can, not exceeding, 
| should think, 6 per cent Your own intelligence will suggest any- 
thing IT have omitted to mention, and you will act as if the whole 
transaction Wiis on your OWh account 


Yours traly, GEORGE BURNETT. 


On the 6th December, 1SS4, Mr. Burnett wrote to Mr.’ Ewing the 
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letter of which the following is a copy, which copy he handed to me, 
the said Thomas Edwin Webb: 


Via Cork. LONDON, 6 December, 1884. 
W. N. Ewing, Esq., Kansas City Mo 
Deak Str‘ In writing you vesterday | omitted to sav that the 
$25,000 which Munson is to allow for our expenses in float- 
110 ing the company will be simply deducted from the amount 
for which you purchased the ranch. 


Yours truly, GEO. BURNETT. 


Mr. T. Ek. Webb's registered cable address is Impulsive, which 
please use in any cable regarding the Cedar Valley Company. 

In reference to the 825,000 reterred to in the above letter and in 
Mr. Ewing's letters of 22nd October, 1554, and Sth January, 1885, 
which sum Mr. Munson was to be required to pay as “ expenses of 
floating the company, weexplain that the sum which was ulti- 
mately aereed with) Mr. Munson that he should pay under this 
hye ad ana which he did pray or which Wiis dedueted from the total 
price payable to him was reduced to $17,000, and that the whole 
amount was credited to and received by the COMpany, and that 
hone of the directors or any othe person received any portion 
thereof 

S. On the 22nd December, 1884, a board meeting was held at 
which we, the said Duncan Stewart and George Granville Camp- 
bell, Charles Stewart, and Thomas Edwin Webb, were present, to- 
vether with thre sald (reorge Burnett and the said freorge Dixon 
Fisher, and at the said meeting a’ resolution was passed to purchase 
the property. 

The following is a copy of the minutes of the said board meet- 
Ing: 


Monpbay, December 22nd, 1SS4. 


A meeting of the beard of directors of the Cedar Valley Land 
ana Cattle ( ompanys , Ld. was bie ld on thie above day al Morgate strect 
chambers, London, Ik. C 

Present: Lieutenant Col. Stewart, in the chair; George Burnett, 
losq Lord Ge ree ampbell, Gy. D. Fisher, lesq 

It having been resolve d to dispateh il cable MCssaye to Mr. 
li] W. N. Ewing, of Kansas City, Mo., under the telegraphic 
address of Coburn in reference to the purchase of the ranch, 

the following cable was sent to Mr. Coburn: 


“Buy ranch, verv lowest terms not exceeding sum mentioned 
vour letter twenty-second October and conditions my letters fifth 
and sixth Deceni be r. Cable Impulsive, London. 


It having been resolved that the directors should proceed to al- 
lotment, it was decided that the letters of allotment should be sent 
out as soon as possible, and that a notice to that ell cl should be sent 
to the subseribers. 

(Signed) DUNCAN STEWART. 
9—14] 
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The cable message, of which the following is a copy, was dis- 
patched on that day to Mr. Coburn : , 
22xp December, 1554. 
from Burnett, To Cockburn, — 
London, Kansas City. 
Buy ranch, very lowest terms not exceeding sum mentioned your 
letter twenty-second October and conditions my letters fifth and 
sixth December. Cable Impulsive, London. : 
(Signed) G. BURNETT, 


Morgate St: Chambers. 


The following is a copy of a further cable message, dated 23rd 
December, 1SS84, which was received from Mr. Ewing in reply: 


25Knbd Dec., 1SS4. 
rom Coburn, to —-, 
Kansas City. Impulsive, London. 
Letter fifth and cables received; to follow instructions requir S 
not less than fifty nor more than one hundred thousand for first 
payment; can average remainder. 


The follow Ing are coples of further telegrams cle spatched Lo or re- 
ceived from Messrs Coburn and Ewing in reference to the purchase 
of the ranch and of a letter addressed by me, the suid 
112) Thomas Edwin Webb, confirming the telegranis : 
from Burnett, To Caburn, 
London, Kansas City 
Cabled you vesterday as Cockburn. Enquire. 


24 December, 1SS4. 
‘rom Burnett, To Coburn, 
London, Kansas City. 
Mon y we ady when bargain concluded 


,\ ° e . > . “srgptere? 
(Signed) G. BURNETT. 
. 


MorGate Str. CHaMpBerns. 
luke Cepar Vattey LAND AND CATTLE Coy, 
December 20th, 18S. 


Drak Sirs: [have the pleasure to inform you that the capital 
subscribed here, in addition to the 3,200 shares agreed to be taken 
by you and the £5,000 to be allowed by the vendor, was sutticient 


to enable the directors to conclude the purchase of the ranch, the 


directors between them taking 3,100 shares 
Was thie retore directed ))} the 2? nd lnpstant to cable You as fol- 
lows: ’ ’ 


“Buy ranch, very lowest terms not exceeding sum mentioned 
your letter twenty-second October and conditions my letters fifth 
and sixth December. Cable Impulsive, London.” 


Unfortunately the telegraph name was erroneously written “Cock- 
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burn” instead of Coburn, and therefore sent you on the 23rd instant 
Sent you a second nessage, VIZ: 


“Cabled you yesterday as Cockburn. Inquire.” 
On the 25rd instant your cable: 


“ Letter fifth and cables received; to follow instructions requires 
not less than fifty nor more than one hundred thousand for first 
paviment; can arrange remainder. 

was duly received, and the following day, by the instrue- 
113 tions of the directors, | wired as follows: 


** 


“Money ready when bargain concluded. 


, 


and the directors are now waiting your further advices. 

[n the meantine Tam instrueted to send you the accompanying 
( prospectuses In order that you and your friends, if you wish to 
divide vour subscription, ay apply in the usual way for the shares 
to be taken on your side 

| shall be glad to receive the applications as soon as possible in 
er mav be properly carried through the com- 
pany s books and the shares regularly allotted, and so that the Issue 
ol debentures may hot be delays | 

Yours faithfully, 
Signed) THOMAS KE. WEBB, Seeretary. 


er that the mat 


\l. ssrs Coburn and wing, Kansas City, Mo. 


Copy of Telegram, 29th December, 1884. 


From Webb, To Coburn, 
London, Kansas City, Mo. 

Cabled Dallas; money required goes to-morrow. 

Tuesday. Paton. New York. 


Moraate NSireel f he hers. 


Copy ef Telegram, 20th December, 1554. 
From Burnett, To Coburn. 
London, Dallas, Texas. 


Money required goes to-morrow Tuesday Paton New -York 
Signed) (GkO BURNETT, 
Moragate Sl. ¢ lamb rs 


Copy of Telegram, 29th December, 1834. 


‘To ——, Impulsive, London: 
L114 Contract close price for cattle eighteen dollars fifty cents 
except bulls everything actually counted commencing May 
concluding August Ist horses and mules fifty dollars seventy-five 
thousand acres at two dollars all other property thrown ln—pay- 
nents one hundred thousand cash one hundred tifty thousand May 
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first when land must be deeded balance as cattle are counted allow- 
ing five per centum for remnant no forfeiture no interest if desired 
one hundred thousand will be carried one vear six per centum all 
expenses building chutes and rounding cattle therein’ paid by him 
every point well guarded most favorable contract mnust have one 
hundred thousand in New York Monday Tuesday last day contract 
holds vood—answer here. 


COBURN., 


°2907n DeceMBER, 1854. 
To ——, Impulsive, London: a 
Place money with Paton to eredit our firm; have them notify 
Ewing here. | 
‘ COBURN., 
Copy Telegram, lth January, 1885. 


To —ee Impulsive, ondon: 
Contract signed ; money paid. 
‘COBURN, 
9 On the 3lst December, ISS4, 1, the said Charles Stewart, in con- 
sequence of conversations which had passed bi tween meand the 
board, wrote to the satd George Burnett the letter of ‘which the fol- 
lowing is a copy: 


57 CoLEMAN StreEET, Lonpon, E. C., 31 December, 1884. 
George burnett, sq , Cedar Valley Land & Cattle Ca., Ld. 

My Dear Str: I have been asked in rather a pointed way 
L1o by two intending subseribers whether you have yourself any 

}) rsonal interest, direct or indirect, in Munsoi’s sale of this 

property or in Mr. Ewing's prospective remuneration for the man- 
agement. I have answered that | believe that vou have no such in- 
terest whatever, but [ shall be obliged if you will write me a letter 
stating how the fact stands, that I may give the answer on vour own 
authority. 

Mav I also state that vou believe that Mr. Ewing has no com- 
mission on the sale or other interest In it bevond his ‘interest as one 
of the purchasers t 

| remain, my dear sir, yours faithfully, 


CHARLES 6TEWART. 


The following is a copy of the reply received from Mr. Burnett: 
SEAFIELD CorraGce, BrovcuTron Ferry, 2 January, 1885. 
My Dear Sir: By some incomprehensible and unwarranted 
means your letters of the 30th and the 3lst ulto., with a proof copy 
articles of association, have been sent to Glasgow and only reached 
me here to-day at 1 p.m. | ; 
[ have already returned to Mr. Webb a proof copy of the articles 
In reply to your question on behalf of intending’ subseribers I 
have to say that I have no interest whatever in the sale of Munson’s 
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property. I have never communicated with him on the subject, nor 
have I any interest whatever in Mr. Ewing’s prospective remuner- 
ation for the management. 
116 [ know nothing more than you do about Ewing’s bargain 
for the property. You have seen CON 3 of the only letters | 
ever wrote him on the subject, and you have seen all the letters I 
ever received from him. 
Yours truly,’ * GEO. BURNETT. 
| have understood, from what Lord George Campbell said at an 
early period of these negotiations, that not onl, would my expenses 
in connection with the Cresswell ranch as sent in to you be pald, 
but a sum would be allowed me for having brought the present 
property under the notice of the directors and the time and cost 
of being so much in London in connection with it 
The following isa Copy of a letter from Mr kewing, date dSth Jan- 
uary, 1885, reporting the conclusion of the purchase 


STH OF JANUARY, ISSO. 
My Dear Str: Upon receipt of Mr. Burnett's letter of instrue- 
tions of Dee. 5th and eable of the 25rd instant I proceeded to place 
myself in communication with Mr. Munson as soon as possible, and 


, } 4 re” ' ‘ | ! , .) 
proceeded lo Denison, Texas, where we met, got to work, and im 24 


— 


= 


’ ’ ‘ ° 
‘hours had struck a bargain and had a preliminary contract signed, 
5 , 5 
sealed. ana delivered 
. |) 1] ’ " a | , ’ ” ; ‘ ++] se? ’ 7 lhe 
{ ben) went i) ais »P OPAL Lit » CLUE WIEhhou fiom C95 8880 


nhndinge out contents of MV messAag nd upon receipt of yours 
; — . Sok A r | | ; } ' ' , 
placing the money to my cred . % [| had prepared in due form 
final and detailed cont t wl vas notin variance fi nvr 
«i Aiiieti Hii CLTOUALICU COLL! i VW i H > ; it . ter ' ste il ; ‘ 


spect from the memoranda contract, but when presented to Mr 
Munson he declined to sign 1 

Perhaps a listorv of the trade would t be out of plac When 

left Kansas City | left mv cases beh nd meand threw every 

lig effort of my mind to the consum ition of this trade | had 


’ 
' I ’ +] ’ ’ ’ ‘ ] FF a , *4? 
fivured It adowh to the iowes ss Price ahd tad every 
,* . »| . £ ov? mrad : | y.¥ ’ 7 ’ ’ : 4°?) ) ' ’ .? 
pomnt Which | wished to guard ana | . noted down and in my 
: ." } ; | ' ‘i b« ,y' 4 ; ? ’ Ppl 
mind, So that when we began Uli CVerV Polit, SO LO Spear, 
hel] » ail » Pewort y fos acreed 
Was It) I it?’ POoOvioOW OF MV ratia i miss , i peal Was agreed 
Upon In writing, and no matter wWwhal | e We should agree upon 
tor the cattie, hopes =. ana biti I \ - j rata j 
4 he | } 4 | sal * | j " 
Ist. That he should actually cout C | ie Cattie and horses to 
me at his expens 
] . ] | , . . a i 5 . 
2nd lurnish abstracts and orig pak] sorentry to enavie oul 
attorney to examine tithes: ana 
J. } — . 7) — ‘ 43 ; ‘| " ’ " » '\ ol + hy = 1,1 ‘ . his 
3rd. Draw contract so tha 1e | ) hight t td for hi 
. . ! ree , nel j Pye a) ' 
benehit for anv amount that might m, and the remainder, 
it any. {to be paid top dpe 
nat :' :; — 
bth) Phat a pavment oi S POO OOOO) ~ (HOW) stl Lied ce made 
} } : } 2 : I 
and. the balance as the property Was iL ove bid 
' i ‘ 
— ' 2 7 : 
Oth. All leases of land nt fences rrais, wagons, 


harness, outht, and every Kind of property DbelOny ine to and con- 
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nected with the ranch, except land, cattle, and horses, should be 
thrown in and no charge made for same. 

6th. Thata promotion fee of $25,000.00 should be rebated from 
the final payment to pay expenses of floating a company. 

The trade was consummated on that basis, at $18.50 per head for 
all his cattle that he could count over on or before August Ist ; 850.00 
per head a all his horses and mules, and $2.00 per acre on all the 
land owned solely by him. Several other points were mentioned 
in the memoranda contract, all of which are fully embraced in 
detail in the final contract. 

When this memoranda contract was signed and-delivered I sent 

you the cable on the 28th inst., and upon reveipt of vour re- 
11S) ply I telegraphed Mr. Munson to come to Dallas, sign fina! 
contract, and receive lis money. ; 

The contract required nearly one day in its preparation and when 
handed to Mr. Munson for his signature he declined, stating that he 
did not so understand the preliminary agreement ; that all his leased 
lands, fences, Improvements, and other property — was worth more 
than 850,000.00 cash, being thrown in free of charge, should do 
auway with the abating of the $25,000.00 clause, and that he so un- 
derstood it and defied me to bring suit — got mad,-and at one thine 
the disagreement almost assumed a serious aspect. I told him | 
did not wish to sue him, but that when the time came I should 
certainly do so; that his contract was binding, and-that I should 
hold it over him so long as I lived unless he would agree to carry 
it out, and that I would prevent his consummating a trade with 
any one else. You must realize that when $50,000.00 in property is 
not to be pala for and 825,000.00 more is to be dedneted it actually 
cuts the price of his cattle down more than 83 per diead, and, tO use 

Western phrase, it was “ sarving him in two,” and he had not the 
sand to do it, notwithstanding he would realize every cent he asked. 
[le was so harrow-gauged in his ideas that he could not stand it to 
think that I should make a dollar out of the trade. Tle Ti riylaniy d 
that this promotion fee would inure to my personal*benefit, and that 
ming pressed ny advantage lo a pont beyond endurance. [le en- 
tirely overlooked the fact that he had forced me to. the necessity of 
securing every dollar before he would give usany ehance to handle 
his property. Ilowever, after this I would have beeti very foolish not 

to have pressed my advantage. It was not anly my duty, but 
11) about the most pleasant * disagreeable” jeb L ever had on 

hand, and when you come to re ‘Hleet upon the whole deal 1 
was a little binding. For instance, the memor: anda contri act, as Wwe ' 
as the final contract, provided : 

Ist. For the payment of S100,000.00 down (this w: is a great lever 
for me, which | did not hesitate to handle effectively), upon the 
receipt Ol which he was to deliver Ine il ood : and sabstantial 
bond for double that amount, to wit, S2ZO0,000.002 for the faithful 
performance of his contract in every re tail. 

2nd. That on May Ist, 1885, four months from this date, I should 
pav S2.00 per acre for his land, to which tit les were approved, being 
only about 78,000 acres (he e xpected tu buy 25,000 ‘acres and turn_it 
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in — an advance, of course), when deeds should be made upon pay- 
ment of the money. 

Srd. That contract should provide for no forfeiture of money paid, 
but for a sale of the entire property in case of default. 

ith. ‘That no interest should be paid on deferred payments (1 ar- 
cued IT was ready to pay every dollar now, and it was his misfortune 
that he was unable to deliver his property at once). This position 
bit cessarily guve me better terms than | could have in reason asked. 

oth. That he should pay all the expenses of maintaining the 
ranch until Aug. Ist in the rounding up and delivering of the cattle 
(another one of his misfortunes I could not prevent), except such 
expenses as my interests demanded 

6th. That [ should have 25 horses and 4 mules at any time I de- 
manded same to enable-me to brand and handle cattle delivered, 
and thereby saving me the expense of buying a mount for this pur- 
Prost 

ith. That the eattle should be actuaily counted out at the 

120) low price of $18.50 per head and the hotses and mules at 

850.00 per head. However, in order to get something as an 
equivalent for the amount of the first payvinent made, he was to de- 
liver me eattle at S925 per head until he lad virtually delivered Mie 
LOSTO head or SZOO 00000 worth for S100 000.00, whieh amount 
was to bear no interest (another of his misfortunes). 

Sth That care should be exercised In the use and handling of 
both cattle and horses in the delivery of same. 

Sth. That he should give me 12 months’ time for the last 
$100,000.00 payment of the purchase-money at 6 per cent., if de- 


we 


sired 

loth. To guarantee the range free from all nesters, squatters, and 
other trespassers, 

llth. To agree for an arbitration of any misunderstanding that 
might arise and avoid delay 

12th. To hold lease for us in ease lessor would not consent to the 
transfer or assignment of same to us 

ldth. That he would deliver to us all his other property of every 
nature, including a lease of 179.000 acres of land at 1! cent per 
acre per annum, 70 miles of fence, corrals, outfits, &e., free of charge, 
anal. lastly, to add that he should abate $25,000.00 from the amount 
of these starvation prices and conditions. It was pressing things to 
a degre e of rigid unpleasantness Such, however, was the terms of 
the trade Upon which we had aug ed I had represented Lo you the 
trade Was Clos d. and requested this rrpaodye V to be placed “at ny COlli- 
mand in N. Y., all of which had been done, and I had taken every 
precaution to reduce evervthing to writing and in detail. Never- 


— 


theless he refused to confirm the original bargain with his signature. 
Ile said there was no law in Texas to hang a man for backing out 


of a bad bargain Such was ny unpleasant situation. [had 
121 gone to Texas to buy this property and was neither looking 


for a fight nor a lawsuit, both of which might result in my 
favor in the end, but the point was to buy the ranch. Now, to have 
eabled you the situation would have placed me in a situation I 


' 
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could searcely have explained as I now write it;and to let the price 
go by might be an opportunity lost forever. 

What was best to be done? was the Important question, and | 
was not long in making up my mind that it was “to act,” and I de- 
cided to conclude this bargain on the best terms I could, guided by 
cood and sate yudgm nt and the protection of yypur interest in every 
part icular. I was compelled to agree, after four days of continued 
discussion, to co npromiise with him fora seve fee of SL7Z,5O00.00 
instead of $25,000.00. ‘This is the only instance in which your in- 
structions have not been hally and faithfully carried out. However, 
many sufeguards — you ‘interest not suggested by you must 
certainly Ly percep le 12 yennutiannaianiey anneal VIEWS. | 
submit the contract to you as an entirety which alone must speak 
for its If, and It is Open for eriticism. 

‘| I pomts COTICS cle (| by Hie, by reference to contract, are . 
Ist. | ain not allowed to use or run any branding Iron on the 


L. 
range, only at the chutes, until after August Ist, 1885. You will 


Ser lye justice of ahis, as Mr. Munson remarked, “The contract is 
assignable.’ and should it fall into the hands of unscrupulous parties 
it nueht be used orn atly to his disadvantage. 


Zud. In the counting of his cattle 5 per cent. was allowed as a 
reasonable remnant. Ile has only three months in which to deliver, 
and [ don't believe it possible for him to gather 95 per cent. of lis 
cattle in that time 

ord. Twas almost forced to concede the point to pay him 860 

per head for 75 per cent. of his bulls, but in doing so I dare say 
122.) agreater point was gained by me. } of lis bulls are thorough- 

bred and Kentucky grades and actually cost more than the 
price pata. 
lth. The eontr: ie semmes for the building of about 47 mules of 
fence which was under headway already. It is work that is ree- 
ommended ina sais r communieation and greatly enlarges and 
extends the range and should, by all means, be built before spring 

Sth. Under the terms of the contract he will be allowed to brand 
and turn over, Suy, one-half of this Vi ars calves, and, while this is 
quite an ileth, Vou must not ove rlook the fact that he gets no Inter- 
est on the amounts to be paid him from time to time until Aug. Ist; 
that he virtually pays all expenses of running and maintaining the 
ranch for 3 of the vear. By compe lling him to count out his e¢ rattle 
he virtually insures their lives dt ing the winter and until delivered, 
and as soon as the last de livery is made we will have about as many 
beeves read for market as are calves branded, which should bring 
$7,000.00. ‘That only costs $18.50 per head, while the actual value 
of the caives themselves are not far trom the price pata, 

[ do not recall any further points, anyway, in his favor. IHow- 
ever, | should have more horses to attend to and care for the cattle 
as they are turned over, say 50 or 60 head, but Mr. Munson would 
not agree tO this and claimed that bie would be short of horses inh 
view of the work to be done. 

We should also have 250 more bulls—that is to say, every Texas 


Ce 


’ 
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bull (amounting to about 100) should be castrated and replaced with 
good Kentucky-grade bulls and an additional 150 added. 
In conelusion | must say I see no reason why the stock of 
I25 = =ourcompany does not compare quite favorably with othereom- 
panies who have paid from $27.50 to $30.00 per head and other 
points as loosely guarded. If the stock of these companies remain 
at par [ don’t see why ours should net soon be at a handsome pre- 
mium. 
I herewith inclose— 
One of the original contracts signed in duplicate. 
Li tter of Gage, Ladd W Small In reterence thereto. 
‘Opy of bond 
opy of contract for promotion le 
oOpy ot receipt for cash paving a 
opy of declaration of trust signe d by ne Upon the receipt and 
paviment of the first amount; and trust that the y may not only meet 
with your favor and approval in every particular, but also with your 
pererous appreciation. 
Awaiting vour further orders and wishes, [ am, dear sir, 
Very truly yours, W. N. EWING 
To Thomas E. Webb, Esq., sec’y the Cedar Valley Land & Cattle 
(‘o., Limited, Morgate street chambers, Morgate street, London, 
Kngland., 


—_— in Klin lll 


The following is a copy of the contract which was inclosed in the 
above lett r from Mr hwing : 


Chis instrument witnesseth a contract between W. B. Munson, of 
(sravson county, Texas, and W. N. Ewing, of Kansas City, Missouri, 
by the terms of which it is agreed 


| 


That the said W. B. Munson has this day bargained and sold 
unto the said W.N. Ewing, for the consideration hereinafter 
Iv stated 
Ist. About seventy-five thousand (75,000) aeres of land in 
Randall and Deaf Smith counties, in the State of Texas, being all 
the lands now claimed or owned solely by the said Munson in the 
said counties connected with or appertamning to the said Munson’s 
Paloduro ranch, Wn said Randall and 1) if South counties, to be 
more particularly described by a schedule to be annexed hereto, 
marked “A.” 

Ya. All thie catth owned Dy sad \W I} \[unson Ol) the ranch 
aforesaid and in the Dixon Creek pasture (in Carson and Hutehin- 
SOr) counties), the samme to miciu rf ill the cattle now owned and 
claimed by said Munson net branded or in the following brands, 
viz.. Creseent G.. T. Anchor, G. M.S., E. O., with bar and without, 
and all now on the ranch and pasture aforesaid, or that may, be- 
fore Aug. Ist, 1885, be on said ranch and belonging to said Munson 

Srd. All the horses and mules owned by the said W. Bb. Mun- 
son on the said Palodure and Dixon Creek ranches 


10—141 
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ith. All range and ranch rights now owned and enjoyed by said 
W. B. Munson in connection with said Paloduro ranch, all the lease 
of lands held by said Munson connected with or appertaining to the 
said ranch, all wagons, harness, branding trons, blacksinith and car- 
penter tools, furniture and property of every description owned and 
used by said Munson in connection with said ranch. An inventory 
not to be exclusive of items omitted but properly embraced in the 


>» 9? 


above description will be appended hereto as Exhibit “ 1}. 
[]. 


Ist. That said W. B. Munson shall, on or before May Ist, ISS5, 
present to said Ewing’s attorneys, in Kansas City; Missouri, duly 
certified or original evidences of the titles to the lands hereinbefore 

mentioned, and shall make to the said W.N. Ewing good 
125 and sufficient deeds, with covenants of good right to convey 

in fee, of warranty of title and freedom from ald and all manner 
of incumbrances (save taxes for the year 1885), to be subject to the 
provisions of this contract, to such of said lands as the attorneys 
aforesaid shall determine the said W. B. Munson-owns in fee by 
title clear and unineumbered, and to make similar deeds to such 
of said. lands as said Munson, within sixty days after said May 
Ist, ISS5, shall, in the opinion of the attorneys aforesaid, upon eVvi- 
dences of title furnished by said Munson as aforesaid, have perfected 
lis title to. : 

2nd. That said Munson shall, from May Ist, 1885, to Aug. Ist, 
ISS5, at his own proper expense and charges, gather and deliver to 
sald Ewing, atsaid Paloduro raneh, the eattle aforesaid in pens and 
chutes pene pared by sald Munson at his own cost ane CANPeise , threat 
the said Munson shall make all proper preparations for the count- 
ing and actual delivery of said cattle, and until se,actually deliv- 
ered all expense of gathering, penning, keeping, and feeding 
said cattle shall be borne by said Munson, except as.hereinafter pro 
vided; that said delivery nav commence at any date after May Ist, 
ISSO, and may continue from time to time until Ajgust Ist, 1SS5, 
as said eattle are gathered. It is understood, however, between said 
parties that this sale includes all the cattle at the places and in the 
brands described in paragraph I hereof, whether gathered, counted, 
and actually delivered or not. 

Srd. ‘The horses and mules aforesaid shall be délivered by said 
Munson between said May Ist, 1885, and Aug. Ist, 1885, at the 
sald Paloduro ranch, at such times and in such numbers as the said 
Munson may desire, except twenty-five (25) head of horses and two 
spans of muies, to be an average of all in use on satd ranch, which 
the said Munson shall deliver, when and as demanded by said Ewing, 

on the ranch aforesaid. is 
126 ith. The said Munson shall deliver to said Ewing posses- 
sion of all the other property hereby sold not embraced in 
the three preceding subdivisions of this paragraph on or before Aug. 
Ist, ISS.. 

oth. On the day of the execution of this contract the said Munson 

shall make and deliver to the said W. N. Ewing a Yond, with sure- 


A 
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ties to be approved by the said Ewing, in the sum of two hundred 
thousand (200,000) dollars, conditioned for the faithful and prompt 
performance upon his part of all the stipulations of this contract and 
forthe payment of all such damages as may be sustained by said 
W. N. Ewing, his heirs or assigns, for or on aceount of any delay 
or failure of performance of this contract in all its details by the said 
Munson. ! 


iT. 


That the said W. N. Ewing, in consideration of the foregoing, has 
agreed : 

Ist. At the execution of this instrument to pay the said Munson 
the sum of one hundred thousand dollars in cash. 

Ynd. At the execution of the deeds provided for in the Ist subdi- 
vision of paragraph Il hereof to pay the said Munson the sum of 
two dollars per aere, in eash, for the lands deseribed and conveved 
by such instruments. 

ord. After the delivery of thirty-five hundred head of cattle, bulls 
excepted, and thereafter as that number are delivered until two 
hundred thousand dollars’ worth at the rate of eighteen (18) and 
‘, dollars per head, to pay in installments for said deliveries up to 
aid sum of nine ()) and dollars per head: and after 

| , rs’ worth, 


| 
‘ 
~ 


7 i 
deliverv of said two hundred thousand (200,000) dolla 
ite thirty-five hund 


then, as deliveries are made and aggreg ‘ed head, 
LO PRAY the SUthi of elohteen IS) and ; : dollars rv r head and to 

pav for said bulls (over one year old), as delivered, at the 
P47] rate of eighteen (18) and ”,°5 dollars per head from the be- 

einning, and for each of three of every four bulls delivered 
the ‘i ditional sum of forty-one fil) dollars. SeVenty live ‘ r 
cent. of said bulls being delivered at the rate or price of sixty dol- 
ils py ! hye ac 


Ith. To pay to said Munson, as delivered, the sum of fifty dollars 
per head for all horses and mules delivered pursuant to subdi- 
Vision (2) three oO} paragraph 1] i reol 

oth. To pay to said W. b. Munson, on Aug. Ist, 1555, five per 
cent upon the sum of the value of all cattle delivered by Hien tl} 
to that date, estimating the same at the rate of eighteen and ,’,", dol- 
lars per head, as the consideration ull of cattle sold hereby and 
hot gathered and de livered, and inh oa 
seventy -five per cent. of the bulls delivered, at the rate of lortv-one 


lly) and dollars. 


lition five per centum upon 


I 
IV 
Ist. That the said W. B. Munson, in gathering and keeping 


the cattle hereinbefore provided to be delivered, shall, by him- 


self and his employees, use care and diligence to prevent any In- 
tle delivered and received 


a) 


jury to orabuse of said cattle: that the cat 
by said Ewing shall be free from injury caused by improper handling 
in gathering and keeping the same; and the horses and mules to be 
delivered under this contract shall be in good condition aud free 
from injury or damage on account of hard use or rough handling 
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between this date and the date of delivery. Injury OL damage 
caused by reasonable use in rounding up eattle shall not be in- 
cluded in this provision. “Good condition,” as understood above, 
means such condition as may result from reasonable cure and use 
in view of the work to be done under this contract. 

2nd. That the said Ewing shall not, until Aug. Ist, 1585, use any 

branding iron or brand any eattle or horses on the ranch 
128) purchased hereby, except those horses and cattle actually de- 
livered to him, and as to them only at the delivery ; ‘nor shall 
said Ewing, until the date aforesaid, have any right to work with or 
among the said eattle, except those delivered at said delivery pens, 
and only at said pens. 
v. 

That all payments herein provided to be made by said Ewing 
to said Munson may be made at the Traders’ Bank, Kansas City, 
Missouri, or in the city of New York, as the said Munson may elect. 

V1 

That the said W. N. Ewing, at his election, may make the last 
payment, aggregating the sum of one hundred thousand flollars, or 
any less sum as he may determine, for and upon the cattle herein 
contracted to be delivered, twelve months after Jan. Ist, 1555, pro- 
vided such sum, the payment whereof shall be thus deferred, shall 
bear interest from said Jan. Ist, 1885, at the rate of six (6) per cent. 
per anaum, and shall be evidenced by the note of said W.N. Ew- 
Ing and secured by a lien on all the property herein sold by said 
Munson to said Ewing. . 

Vil. 

That if the said W.N. Ewing shall fail to perform his obligations 
under this contraet on or before Aug. Ist, 1885, then the sums 
that may have been paid DV him hereunder shall not be forfeited ; 
but at any time after Aug Ist, ISS, R. I]. tue, of Sherman, Texas: 


or if he should fail to act from any cause, then Charles Goodnight, of 


Armstrong county, Texas; or if he should fail from any causes to act, 
then the then acting sheriff of Dallas county, Texas, or any of his 
deputies, at or upon the request of either party thereto, shall be au- 
thorized, after three months’ advertisement in three daily papers in 
the State of Texas—one at Dallas, one at Galveston, and one at San 

Antonio—to sell all the property herein conveyed and de- 
120) ~~ seribed as an entirety to the highest bidder, for cash, at the 

court-house door, in the city of Dallas, Texas, and make con- 
veyance and bills of sale thereof valid in law and binding the parties 
hereto and their assigns and receive and receipt for the purclrase- 
money, and apply the same, first, to the pavinent of all CXpelses of 
sale, including advertisements, auctioneer’s fees, a reasonable sum 
to sald Rue, Goodnight, or sheritl, as the case may be, not to exceed 
one thousand dollars; second, to the payment ofthe sums that 
may remain due the said Munson, and, lastly, the remainder shall 
be paid to the said Ewing. 


>? 


<- 
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In determining the amount due said Munson under this con- 
tract, if this provision is to be executed, the count of eattle and 
horses and mules which said Munson may have made before said 
Aug. Ist, 1885, stated by him in writing and signed, shall be 
considered and estimated as the number of said cattle, horses, 
and mules sold under this contract by the said Munson to the said 
Ewing, and the prices as fixed in this contract shall be used in mak- 
Ing the estimate, and if the lands have not been conveyed and paid 
for as hereinbefore provided the amount due by said Ewing for 
land-shall be two (2) dollars per acre for all lands embraced herein, 
the titles to which may be,in the written opinion of some competent 
attorney, e considered good and perfect in the said W. B. Munson, 
and from the whole sum thus found to be due for land, cattle, horses, 
and mules there shall be deducted all payments made by said Ewing 
under this contract, and the remainder, with interest at the rate of 
six (6) per cent. per annum from June Ist, 1SS5, shall be the sum due 
sald Munson. The said Munson shall have the right in common 
with all others to bid for said property, and, if his is the highest 
bid. to become Lie purchase a and th) Amount received by said 

Mlunson from said sale shall be in full satisfaction of all de- 
130 mands on said Ewing growing out of this contract In any 
form whatsoever. 


VILL. 
That the said W. B. Munson warrants unto the said W. N. Ewing 


tnd lis assigns that there are now ho s ju itters, nesters, or other 
irespassers upon the lands to be conveved to said Ewing or upon 
the lands held by said Munson under lease transferred herein to 
sald Ewing; that raneh and range, the rights and privileges 
whereof have been this dias S td by said \lunson Lo said lowing, 
are free from all other located brands and stocks of eattle than those 
sold hereby to sand lLwing, ana that a the prope riv here by sola 
said Ewing shall at the delivery thereof hereinbefore provided be 
Iree trom all encumbrances, ania t| oy and title thereto passing 
by this instrument shall be entire and perfect and absolute and 
free from all liens and claims whatsoever, whether created by statute, 
common law, equity, or contract or by ny or all of them com- 
bined, and that there are no eattle in the brands deseribed herein 
in the Pan Handle of Texas except such as are hereby conveved, and 
the title to all It) said brands lls ued te rritery Is warranted 
iN 

That said Munson is to pay all taxes and rents accruing upon all 
the property embraced in this contract up to Jan. Ist, 1585, and 
all Luxes and reuts thereafter are to be panda bv sila \W N liwing : 
that said Ewing shall fulfill the obligations of said Munson under a 
contract for the construction and removal of about 47 miles of fence 
qo) sald Paladuro ranelh, How Ih process of execution, and og 
the said Munson harmless from any liability on account of said 
contract, provided the said wing shall not be required lo payon such 
contract more than the sum of nine thousand (9,000) dollars: that 
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131 the said W.B. Munson is to furnish board and all expenses for 
all the men employed by himself in gathering and delivering 
said cattle and for all the men employed by said Ewing for receiving 
and holding the cattle when delivered, and the said Ewing is to pay 
for the board and expenses of the nen employed by him at the rate of 
fifteen (15) dollars per month, and is to pay their wages and also the 
wages of five men, to be under the direction of said Munson or his 
boss, in keeping the delivered and undelivered cattle separated, it 
being understood that all the expenses of said ranch and men up 
to Aug. Ist, 1885, are to be paid and borne by. said W. B. Munson 
except the wages and board above provided to be paid by said Ewing 
from May Ist to Aug. Ist, 1885 
Xr. 

That in the event of any disagreement betweem the par- 
ties hereto or their assizns respecting the rights, obligations, 
liabilities, or duties of either under this contract or growing out 
of any breach or supposed breach by either, such disagreement or 
controversy shall be settled by the arbitrament of two disinterested 
persons, one to be selected by each party, or if they fail to agree 
then by the award of one of such arbitrators concurred in’ by an 
umpire to be selected by the such arbitrators, said arbitrators to hear 
the statement of said parties, examining this contract, and hear 
such other evidence as they may deem relevant and proper at such 
sitting or sittings as they may appoint ‘and the said arbitrators may, 
at their diseretion, agree upon the umpire in advance:to sit with 
them in the hearing of satd controversy, or they may appoint him 
after such hearing and after they have failed to agree, and in that 
event the said controversy can be determined by him and said arbi- 

trators upon the said arbitrators’ statements of the evidence and 
52s hhisagreement with one of said arbitratorsin an award ; and the 
award of said arbitrators,if they agree,or if they disawree then the 
award of one of said arbitrators and the umpire, reduceal to writing 
ana Sloe 7 by them and delivered in duplicate toeach of the parties, 
shall be considered and treated in all courts as the dgreement of 
settlement between said parties of all matters embraced in said 
award, and as such agreement and settlement shall be provable and 
enforceable in all courts having jurisdiction, and neither party shall 
have any cause of action In any court growing out of the breac 
the other of any provision of this contract until in good faith he 
has made an honest effort to have the matter complained of arbi- 
trated under the terms of this paragraph. This paragraph em- 
braces liability, except upon the bond to be given by said Mun- 
son, as hereinbefore provided, upon all other rights and liabilities 


. 


incident to this contract. . 
XI 
Ist. That if the lessor of the lands held by said Munson should 
not consent for the assignment of said lease, as provided for in sub- 
division 4 of paragraph [ hereof, then the said lease shall be held 
by said Munson as now, for the use and benefit, however, of 
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said Ewing or his assigns, and the said Ewing or his assigns 
shall pay the rent and charges on said lease required by the terms 
thereof to be paid by said Munson after Jan. Ist, 1885. 
2nd. That said Munson shall not deliver under this contract any 
cattle purchased from other parties after this date or put upon said 
ranch or pasture cattle to be delivered under this contract brought 
from other cattles belonging to him or obtained by him from other 
persons 
NIT. 
[n evidence whereof the parties hereto have affixed their names 
to this and a triplicate original hereof this December the 
lod = dst TSS4. 
W. B. MUNSON. 
W. N. EWING. 
Witness: 
IsEAL.] WM. G. MEGINNIS 


SCHEDULE A, 


Surveys Nos. 1,3, 5,7, 9, 11, 13, 15, 17,19, 21, 23, 25, 27, 29, 31, 


90 9h 37 30 Al. 3. >. 47. 49. 5d]. 53. 5b. o4. 09. & Ol, in block No. 


ded, ode Pd. odd, 


a originally granted to the ‘Tvler Pass It R ('o 
surveys Nos 7. 7. + as ly MD Zh. aa ae Zi. ae. or eds weds 


39, 41, 43, 45, 47, 49, 51, 53, 55, 57, 59, 61, in block K 14. 
x and uF 1th bloek zz 
Surveys Nos. 1, 5, 5, 58, 35, 37, 39, 41, 69, 71, 73, 75, 77, 105, 107, 


109, part of survey 111, and all of surveys 145, 145, in block M G, 


‘>= 
| 9 


, . *?) e+) ‘> 
Survevs ol. 3s. he 
; ’ 
’ 


ana 
Surveys Nos. 145, 179, 185, 251, and the E. 3 of sur. 149, in 
block No. 2. 
And survey No. 51, in block No. 7 
Also surveys Nos. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, in 
block No >. and 
surve Vs Nos », Ss oh a. WV LS. IT) blo k IN » 
Survey No. 17, in block 8. 


kxuinir B 
List of Pe onal Property. 


(ine set of blacksmith tools. 
One buggy. 
live wagons 
Sundry axes, spades, shovels, wire-stretchers, 
[larness. 
(One mower. 
One rake 
(one bedstead 
‘Two stoves. 
134 “ Bureau.” 
All chairs, tables, dishes, cooking outfits, camp furniture, 


= 
« 


and guns. 
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This list is not exclusive of other furniture and property passing 


by the contract 


The following Isa COpy of the letter from Messrs. Gage, Ladd W 
Small, which Wiis also enelosed 1) the ab AMS letter from Mr. wing: 


IK aNsAS City, Mo., January Sth, 1855. 


W.N. Ewing, Esq. 
Dear Str: As requested by you, we have examined. your con- 
tract with W. B. Munson for the purchase of the Palo Duro ranch, 
in Texas, as well as the bond given by Munson and his securities 
for the poe rformance of that contract, and the obligation entered Into 
by \Mlunson to pav vou S17.00000 as (you inform us) * promoter’s 
fee.” In our opinion these instruments are legal and binding under 
the laws of Texas, and the provisions of the contract aré well caleu- 
lated to protect and insure you of possession and title to the prop- 
erty at the time you are ‘o pay for it according to the terms of the 

contract 
Truly yours, 


(S’e'd) GAGK, LADD & SMALL. 


' 
— 
‘ 


The following Is al COPY of the bond which Was aiso: enclosed In 
the above letter from Mr. Ewing: 


» 


This instrument witnesseth the obligation of W. B, Munson, as 
principal, and Job Gunter, J. T. Munson, and C. C. Jones, as sure- 
ties, to pay to WL N. Ewing, of Kansas City, Missouri, the sum of 
two hundred thousand ($200,000.00), to be void if the said W. B. 
Munson shall faithfully and promptly perform upon his part all the 
stipulations contained in a certain contract between said WV. hb. 
Munson and said W. N. Ewing, made this day in writing, and by 

which the said Munson has contracted to sell té said Ewing 
1385s certain lands, eattle, &e., therein mentioned, and to perform 

other matters therein set forth, and shall pay all sueh dam- 
ages as may be sustained by said W. N. Ewing, his heirs or assigns, 
for or on account of any delay or failure of performance of the said 
contract in all its details by the said W. B. Munson; and this obli- 
gation shall inure to the benefit of any assignee of ‘the contract 
above referred to with like effect as if payable directly to any such 
assignee. 

Witness our hands this December Slst, 1854. 


(Sod) W. Lb. M 


l, Joseph Dledsoe, president of the City Bank of Sherman, Texas, 
do hereby certify that I consider the bondsmen whose names are 
signed to the bond hereto attached good for the sum of seven hun- 
dred thousand dollars. 3 


™ — ~ eer ) i = 
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Witness my hand and the seal of said bank this first day of Jan- 
uary, 15S. 
[SEAL.] (S’g'd) JOSEPH BLEDSOE, President. 


[ regard this bond made by W. B. Munson, Job Gunter, C. C. 
Jones, and J. T. Munson as amply good and collectible. 
[ SEAL. ] TOM RANDOLPH, 
Clash’ r M cv P National Bank. Sherman, leras. 


‘The following isa cCOpy of the contract for promotion fee, which 
was also inclosed in the above letter from Mr. Ewing: 


This instrument witnesseth the obligation of W.B. Munson to 
deduct the sum of seventeen thousand five hundred (17,500) dollars 
from the amount required to be paid by W.N. Ewing to said 
156 Munson under the terms of acontract this day made between 
said Munson and said Ewing for the sale by the former to 
the latter of certain lands, cattle, &Xec., said sum to be withheld by 
said Ewing or reserved from the amount to be paid on final settle- 
ment of said contract, but if credit is given under said contract for 
any portion of the monies to be paid thereunder as therein pro- 
vided the deduction here provid d for 1s to be from the money pay- 
ments and not from the sum for which credit may be given. This 
December SIst, 1854. 
W. B. MUNSON, 


The following Isa Copy of the rece ipl, which was also enclosed in 
the above letter from Mr. Ewing: 
JANUARY 3rpD, 1885. 
Received ‘of W. N. Ewing the sum of one hundred thousand dol- 
lars as the cash payinent mentioned in a certain contract dated 
December 3st, 1884, for my Palo Duro ranch, in Randall & Deaf 
Smith counties, Texas. 


S’g’d) W. B. MUNSON. 


The following is a copy of the declaration of trust, which was 
also enclosed 1n the above letter from Mr wing: 


This instrument witnesseth that the sum of one hundred thou- 
sand dollars provided to be paid by me to W. B. Munson, in cash, 
upon the execution of a contract between me and the said W. B. 
Munson, this day drawn up, by which the said Munson contracts to 
sell to me certain lands & cattle, &c., therein described, belongs to 
and is the property of the (i dar Valley Land and Cattle Company, 
and this declaration of trust Is made bv Ine for the protection of 
sald Colm pany in the event of hiv death or other accident to me 
before the intents ol me and the Company shall be declared and 
made known by proper writings between us. 

Witness my hand this December 51, 1534. 


(S’g'd) W. N. EWING. 


Llereunto set in the presence of— 


1iI—141 
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157 & 138 The following is a copy of the letter from Messrs. 
Robertson & Coke, & Dallas, which was alsé enclosed 
in the above letter from Mr. Ewing: 
Daas, Texas, Jan. lst, 1885. 
Mr. W. N. Ewing, present: 


We hand you herewith, Ist, an original pen copy of tlie contract - 


drawn up by us between you and W. B. Munson; 2ntl, a type- 
written copy of said copy, and, 3rd, a type-written carbon copy of 
sala contract. ! 

In preparing the contract we have endeavored to CAPPFCSS with 
perspicuity the terms of the agreement between you and Mr. Mun- 
son, as directly communicated to us by both of you in the presence 
of each other. , 

It is our opinion that under the contract as written you,are amply 
protected from all payments, except for land, that you get a good 
title to, as may be judged by your allorneys, and for cattle and 
horses actually delivered and five per cent. more as previded for; 
and that the contract as drawn 1s susceptible of no fair interpreta- 
tion variant from your & Mr. Munson’s meaning as expressed by 
you and him, and that you are fully protect d from bad titles, false 
COUTTS, lmiproper reservations of chattels purchased and intended to 
be sold by Mr. Munson to you, & from all devices to -thwart the 
plain letter of the instrument as far as this can be done bv contract. 
If the contract is carried out by both parties in good faith you will 
get all vou proposed to buy and at the price you proposed to pay, 
and Munson will have sold all he proposed to sell and. receive all 
the consideration he proposed to accept. 

If should you disagree as to the proper meaning of thr 

15% = contract, which we believe is quite Improbable, as every par- 

agraph has been read & considered separat ly and fully by 

both you and Mr. Munson, the instrument provides a fair arbitra- 

ment of the controversy and you are secured against fulures and 

delays by Mr. Munson by his bond provided for. Our: lee for the 

preparation of the contract and for advice pivell with respect to it 

and the transaction it evidences is the sum of five hundred (S500) 
dollars, 
Very respectfully, | 

(S'g'd) ROBERTSON & COKE. 

In the month of January, 1885, the defendant, James‘ M. Coburn, 
came to London and we had several meetings with him and long 
luterviews In reference to the purchase of the property. In all of 
these interviews Mr. Coburn spoke of himself and his fitm as acting 
for the company in the purehase, and he studiously concealed from 
us the fact that he or his partner were receiving any commission 


from Mr. Munson in connection with the transaction... He repeat- 


edly stated that he was sure that the property had becr bought at 
the lowest possible price. We had ra | good deal of conversation with 
him as to the amount of remuneration which his firm or Mr. Ewing 
were to receive from the company, but it was agreed that the fina 


~ 
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settlement of this point should stand over until Mr. Ewing came to 
London. 

12. In the end of the following month, viz., February, 1885, Mr. 
wing arrived in London. We had frequent interviews with him, 
separately or collectively, and discussed with him at great length 
the conditions of the purchase and the price paid. Mr. Ewing 
always assured us that the property had been bought at the lowest 
possible price, and he studiously concealed from us the fact of his 

having received any commission or payment whatsoever 
140 from Mr. Munson. The terms of Mr. Ewing’s remuneration 

were also fully discussed, and, as Mr. Ewing urged that he 
had been at work for the company for some time past in settling 
the conditions of purchase from Mr. Munson, it was agreed that his 
salary should commence from January Ist, 1885, notwithstanding 
that his actual work as manager would not commence till the month 
of May in that vear, at which date the delivery by Mr. Munson was 
to commence. We also understood and believed that Mr. Ewing 
and Mr. Coburn were looking for their remuneration for their trou- 
ble in settling the terms of the purehase in the fact of their receiv- 
Ltigy the uppomtment of Inahnagers ol the Company for a period of 5 
years, Which appointment was accordingly given to a partner in 
their firm 

In the month of June, 1885, the directors issued a prospectus of 


ty 


! 


the debentures which were being issued by the company, in whit 
it was again state d that no promotion money in any shy ipe Was or 
would be paid. A copy of the said debenture prospectus is produced 
herewith and marked B. Copies of the said debenture prospectus 
were sent to the « le fenda nis, ane 1 the yma e no ol yy etion to or ob- 
servation on its terms. 

It was not until the month of August, 1SS5, that we discovered, 
from information received from our colleague, the said George Dixon 
lisher, that the defendants had received a commission or payment 
from Mr. Munson on the sale of the property, and on receiving such 
Information we immediately claimed repayment of the said amount 
from them 
PSEAL. | DUNCAN STEWART 
| CHARLES STEWART 

THOMAS E. WEBB 


Sworn by Dunean Stewart, Charles Stewart, and Thomas kLdwin 
Webb before me this 10th day of November, 15So. 
KF. C. PENFIELD, 
lice and Deputy (‘onsul Creneral 
14] [SEAL THOS. A. F. KINGSCOTE 
| | JAMES GRAHAM 
Sworn to by Thomas Arthur Fitzhardinge Kingscote and James 
Graham before me this 10th day of November, 1885 
fsean.] F.C. PENFIELD, 
lice and Deputy (Consul General 


GEORGE G. CAMPBELL 
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Sworn at the consulate of the United States, in Dublin, Ireland, 
by George G. Campbell, this 15th day of November, 1SS5.. 
[seaL.] B. IL. BORROWS, | 
U.S. Consul. 


142 The list of applications will close Onl Thurs lay, Sth De- 
cember. 


The Cedar Valley Land and Cattle Company, Limited,.to be in- 
corporated under the companies acts, 1862 to 1882: capital, 
£120,000, in shares of £10 each (with power to increase). 


Upwards of half of the necessary capital is already subscribed 
privately in this country and Ameriea. 

It Is proposed to eall tly) es) per share and to raise the balance Ot} 
debentures— 

{| per share to be paid On) application 

£1 on allotment: 

€l on Ist February, 1885; 

El on loth Mareh, and 

€l on loth April; 
Or calls may be paid in advance at any of the above dates under 
discount at the rate of 5 per cent per annum. 

It is intended to apply for a quotation of the shares on the London 
Stock Exchange. ) 


Directors. 


Lieut. Col. D. Stewart (chairman Western Mortgage and Investment 
Company, Limited), Fairlie Ilouse, Kilmarnock, N. B. : 
Lord George G. Campbell (director Western Land and Cattle Com- 
pany, Limited), 2 Bryanston Square, London, W 
G. Burnett, Esq., Dundee (direetor Hansford Land and Cattle Com- 
pany, Limited) 
1455 James (;raham., lusq director Western Mortgage ana l1)- 
vestment Company, Limited), 39 Ennismore Gardens, Lon- 
don, S. W , 
 ¥ Kingscote, lusq. (director Seottish Amieable Lif ‘Assurance 
Society), 59 St. James street, London, S. W 


Banke rs. 


Messrs. Fuller, Banbury, Nix & Co., 77 Lombard street, London, 
im. ©. 


The Clydesdale Bank, Glasgow, Edinburgh, and branches. 
t 
Solicitors . 


Messrs. Markby, Stewart & Co., 57 Coleman street, London, E. C. 


Secretary 


Mr. Thomas Ek. Webb. 


Ce le ee 


PS 
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Brokers. 
Messrs. Egerton Jones, Simpson & Co., 3 Coptall buildings, Lon- 
don, E. C. 
Messrs. Robertson & Co., 31 George street, Edinburgh. 


(thee 


Morgate street chambers, Morgate street, London. 


This company ts formed for the purpose of carrying on the busi- 
ness of cattle-ranching in the United States of America. 

A provisional agreement has been made for the purchase of lands, 
leases, cattle, and other property, situated principally in Randall 
county, in the Pan Hand of the State of Texas 

The property consists of about 20,000 head of eattle, 200 horses 
and mules, about 75,000 aeres of land 1 freehold, with the option 
of 25.000 more in fee, with water rights: about 179.200 aeres of land, 
under ad seveh-Ve ars lease a |! cents per annum, tog ther with 
very extensive range rights, and all fen line, house ~ corrals, outhts, 

and improvements, 
] 1 One of the directors, who has | irge experience it the thbiili- 

agement and valuation of cattle ranches, has recently visited 
a portion of the property and satisfied himself of its value; but refer- 
ence is nade particularly to the report (which accompanies this 
prospectus) by Mr. W. N. Ewing, of Kansas City, Mo., a gentleman 
well known for his extensive experience of cattle and land in the 
Western Stutes of Amer ica, and with whom two of this d rectors have 
recently had personal communications on the subject 

There are about 75 miles of excellent feneing on the property. 
There is abundance of water over a large portion of the range, and 
the grass is excellent and the winter shelter very good 


: ' , } ’ ; Tr: 
It is intended to work the property as a breeding ranch, selling 


the vear-olds. The cows now on the ranch are particularly well 
adapted for this purpose, and the percentage of increase on this and 


the immediately joining ranches is fully equal to any in Texas. To 
increase the breeding stock it is int led to purchase about 7.000 
additional cows 

There are not now hor have there ever been any smal] he rds of 
cattle on the range belonging to other persons than the present pro- 
prietor 

The range Is capable OF running a large Increase ove! the nium=- 
Ly r of cattle now on it 


4h ° ’ } ‘ : : . } 
he losses of cattle during the pas ree vears has not exceeded 
] ! ‘| — } ' ; . . 
1! per cent., while the ncrease [rom | number of Cows Over LWOoO 
™ Ie utent a Pico! ‘op ¢ 
vears old has amvunted on this and an adjoining ranch to over JU 


per cent 
Vir. Ewing estimates that the expense of running the ranch will 
Sir, MWY estima | 

hot exceed 65 to 409 Cents per nene per annuip 


eee : : } . ] | . oa 
Phe cost of the herd will not exceed twenty dollars pet head. 


yi 
145 The purchase price of cattle, lands, range and water rights, 
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leases, fencing, and all implements and improvements will be 
about 990 000 dols., and the eattle will be counted over and the 
titles to the land verified previous to the final payment of the pur- 
chase-money. 

The directors and their friends will hold a very subst: anti al interest 
in the company,as will also some parties in America who personally 
know its value. 

The business of eattle-ranching is now so generally understood 
and the profits capable of being derived from it so well known that 
it is not considered hecessary to comment on the subject. It is In- 
tended to }) lace the COMpPany s business under the local Inuanagement 
of a gentleman whose experience and discretion In such business 1s 
well known and has been well tested, and who has consented to act 
in that capacity and to invest a large sum in the compatiy’s shares, 
Most of the direstors of the COMMpAaAny have had experieace In the 
business, and there seems no reason to doubt that cousiderable profits 
will be made, from the exceptionally favorable circumstances con- 
nected with this property and the low price at which it will be a 
quired, 11) Consequence of the present comnpnercial dep SSioth In 
America and of the payment of the full price in cash. Phe direct- 
ors have shown their confidence in the value of the property by 
personally undertaking the responsibility for all the preliminary 
expenses of the company, without any consideration, present or fu 
ture, beyond simple repayment of the amount ae — expended 
No promotion money in any shape has been or will be paid. 

[f no allotment is made the amount paid, on 84 will be 
returned in full 

Application forms and copies of the prospectus, with Mr. Ewing's 
report, may be obtained of the seeretary, and reports and = other 

original documents may be inspected at the office of the 
146 company or their solicitors 
Ap plications for shares to be sent to the eor npany s bank- 
ers either in London or Seotland. 
December, ISS. 


This is the exhibit. marked A. referred to in the athdavits of 


Duncan Stewart, Charles Stewart, and Thomas Edwin Webb, sworn 
before me this 6th day of November, 1SS5. : 
r. C. PENFIELD, 

lice and Deputy Consul General. 


This Is the exhibit, marked A. referred to in the affidavits of 


Thomas Arthur Fitzhardinge Kingseote and James Graham, sworn 
before me this 10th day of November, 1835. 
Yr. © PENFIELD, 


Lice and Deputy (‘onsul (,, neral, 


This is the exhibit, marked A, referred to in the affidavit of 
George Granville Campbell, sworn before me this 15th day of No- 


vember, LSSo. 


B. HW. BORROWS, U.S. Consul. 
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Cedar Valley Land & Cattle Co., Limited. 
A, 
Prospect s 
Memorandum of association. 


l. ‘The name of the company is “ The Cedar Valley Land and 
Cattle Company, Limited.” 
ll. ‘The registered office of the company will be situate in England. 

[1 I. The obj cts jor which thie COUpPAahy Is established ure 

( | ‘To buy, breed, rie, produce, and sel] cattle, sheep, hogs, 
horses, and other live stock or agricultural produce in the United 
States of America and elsewhere 
L47 (2.) ‘To acquire by purchase or lease or otherwise land or 
other re al estate In the United States of America and else- 
whi re. ane Lo se || or lease the Sillliec 
(3.) To hahage and dev lop akin real estate so acquired, and to 
aid in schemes for colonization and settlements by promoting em1- 
gration tilde =f ttlemye nt in) eve ry wa thought advisable. 

I.) To aid in the formation of companies for the purchase, sale, 
Improvement, and development of land and other properties, and 
to promote and support industrial and a r enterprises connected 
with the purchase, sale, improvement, and development of the 
property ane ! interests of the COTM pany 
».) ‘* ree w oor lend money for the general purposes of the 
company, and to receive money on deposit or debenture, and to 
bake, ACCEL, endorse, ana execule PPrOMMSSOPY Hotes, bills ol ex- 
change, and other negotiable instruments 

6.) To purchase or acquire the business or undertaking of the 
COTMPaLy having obi ets situllar to those of this company, of toamal- 
ramate with any such COUP ATS or lo sf 1] the whole undertaking of 
this company or any partther of either to accompany or toan individ- 
ual or individuals for such consideration as the company may think 
fit.and in particulal for shares, debentures, or securities of anh other 
COMpPany having objects altogether or in part similar to those of this 
COMMpany., 

(4.) To do all matters and things Wirutsoever Incidental! Or Col- 
ducive to any of the afore said obi cts 

IV. The habilitv of the members ts limited. 

y The nominal capital ol the com pals which Phat be Increased ) 
is £120,000, divided into 12,000 shares of £10 each 


Reporteon the Ranch and Range hy W. N. Ewing 


14S KANSAS | iry, Mo., Auqust Sth. 1SS4. 


I left here. via Dodge City, on the 23rd of July, and owing to 
some delays it required six days to reach the ranch, situated in Ran- 
dall eounty (Pan Handle of ), Texas, being about 250 miles southwest 
from Dodge City, Kansas, about two hundred miles easterly from 
Las Vegas and Springer, New Mexico, and about 200 miles from 


RS TAMES M. COBURN ET AL. VS. 


Wichita Falls, Texas, these being the nearest points at present 
to a railroad. Five days were required to complete the examina- 
tion, and herewith I hand you my report of the property. 

Lands.—The lands owned in fee, about 75,000 acres, with the op- 
tion of 25,000 more in fee, lie adjacent to and along the valley of the 
Palo Duro creek, as shown in the accompanying map (lying in the 
secretary's oflice for inspection). The lands are supplied with an 
abundance of living running water, while at the extreme head- 
waters of these running streams the water-is often in pools, some- 
times very deep, and fed by springs, making it ever flowing, and 
in some cases sinks and again appears further down the stream. 
Portions of these lands reach and extend bi yond the breaks of the 
streams and reach the level plain, where are situated many large 
lakes that hold water only a portion of the year and in rainy 
seasons. ‘Tanks or ponds can be constructed in most of these lakes 
or in the draws leading into them, thereby distributing water at 
advantageous distances along and over the entire plain., 

The lands in block No. 6G and block B 5, coloured ered, are the 
leased lands, and embrace most of the cations of the Palo Duro and 
Tierra Blanea. llowever, the breaks of these cations extend far 

above aud about as shown pon the Thdei}), and are supplied 
Mi) =o with an abundance of running water and springs. 

The ‘ands coloured ve llow in bloel k No. Sand b lock No.2 are 
on the level plain, and wat tered only from lakes. The pasture fence 
should have been built Qt) the northern boundary oft these tracts, 
which would have enabled the Palo Duro to have supplied water 
for the stock grazing on the greater portion of these lands. 

The lands coloured purple on the south and west are situated on 
the plains, and are supplied with water only from the lakes on the 
plains and the waters in the breaks and the arroyos leading into 
the Tierra Blanca. I am informed that the breaks or draws of the 
Tierra Blanca extend as far west as New Mexico, and along this 
entire length there are occasional pools and springs that soon sink 
and disappear. Suen being the case, there is no doubt but that a 
good permanent supply of water can be had by constructing or 
digging deep tanks in the bed of this stream. On the plains, uway 
from the streams, are always to be found anv number of:‘lakes which 
hold an abundance of water most of the time, and [am told it seldom 
happens that all aredry at thesame time. On the first day of August 
| saw one lake with a good supply of water on about sutvey No. 50, 
block 1} >, and Iwo lakes near thas south we st corner ol block 2 A in 
the purple-coloured land, around which had collected from the open 
plains below a thousand antelope, which I saw at one sight, and 
many wild horses Tanks can be constructed O}} the head of the 
dry arroyos and in the draws leading into the lakes similar to those 
on the ratiges of the Hansford Land and Cattle Company and Adair 
and Goodknight’s. whieh are holding water successfully. 

Grass. — The nature and quality of the grasses that grow on all these 
lands is similar to that of the grasses on adjacent ranches, to wit. 

“Adair and Goodknigeht’s,” a | Beals’,” * Dixon. Creek pas- 
150 ture,” “ Lee Scott Cattle Co.,” &e., being mostly mesqaite or buf- 
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falo and gramma grasses, and in quantity compares favourably 
with any adjoining range. The weather was and had been very 
dry for some time past and afforded an excellent opportunity to judge 
of both the grass and water supply. The grass along the breaks 
and cailons is mostly mesquite, gramma, blue stem, and buneh 
grass. The latter, being an early variety, furnishes grazing in the 
earty spring. Gramma grass mostly prevails in the valley of the 
canons. 
Loco.—There is no loco on this raneh or range, thereby prevent- 
ing the large losses of horses caused by eating this poisonous herb. 
Canons.—The cations of the Palo Duro, trom the ve ry head-waters 
to the eastern limit of the ranch, are sufficiently broken to afford 
first-elass protection in the winter, the upper half being a light ecaiion 
and beautiful valley skirted with hackberry, china, and cottonwood 
timber, and atlording the most compl te shelter and winter quarters 
Imaginable. This cafon varies in depth from 100 feet at its head to 
WO feet where it leaves the range and becomes several rniles in width, 
containing many Interesting and grand landscape views, the smaller 
streams emptying into the Palo Duro, below the mouth of the Tierra 
Blanca, are similar to the deeper portions of the Palo Duro, with the 
exception of the extreme head-waters of each, which rise nearer to 
the level of the adjacent plains, and are more accessible for stock- 
grazing in this vicinity. The winter protection on the upper ten 
miles of the Tierra Blanea and for about ten miles from the center 
of block B 5 is very good, but not so complete as the Palo Duro 
affords The othe r portions of the Tierra Blanea Valley become so 
broad and the blutts so low and gradual that they would not be 
considered good winter protection. Along the valley of the Tierra 
Blanea where it becomes almost a plain are several thousand 


lol acres of as fine hay land as I ever saw on the western plains, 
and which will produce annually from one to two tons po r 
acre of the best quality of bany Lhe be d of miost of the dry lakes 


and the edges 7) all of them (some ol which cohtain more than il 
thousand acres ) produce a fine quality Ol hay 

Timber.—There ts an almost unlimited quantity of fine cedar in 
the lower Palo Duro ecafions and other timber, as before mentioned, 
suitable for the construction of louses, stables, corrals, fences, or for 


anv other use for which timbet irhit be required In fact, only 


— 
ee 


? 


rt | } +] mroectrnet , f . >| ' orra | fer}! 
CeCdal has been used ln the construction of every house, corral, stable, 
" , ‘ : ? 
rence, or other lproveme nts of the raneh 
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(‘orrals — Phere nre six corrals aire Gh construct dl, chil Ol cedar, 
and in cood repair, and first class in eve ry respect. 

Fencing.—The fencing consists of about 75 miles, as shown on the 
hia}, and is constructed of first-class large cedal posts 1) feet cap: rt, 
with four stavs between and four strands of galvanized steel barbed 
wire, well built in eve rv respect, 20 miles of which 1s owned jointly 
by adjacent ranches. In addition to the wire fences there are about 
ten Miles of breaks of the canons used as fences. 

Home ranch—At the home ranch there is a comfortable cedar 
log house wel] built. containing live ro ms, one and cl half stor - 
hi 


1, with cook-room adjoining; also near by a spring-house and 


J2—141 


gl 
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splendid storehouse (vrenuine adobe) 20 by 10) feet, bkacksmithi’s 
shop, sundry store-rooms, and a splendid st able constructed of |: arge 
cedar logs, made comfortable for taking care of 40 head. of horses 
that are needed for use in winter; also shelter for wagons, etc., 
ete. There are also seven out-camps on the range. ; 
Cattle-—The cows were originally Texas cattle, of average 
152 ~—s size, and are in fine condition, and, from the vigorous and 
healthy condition of the calves, have proved themselves to be 
excellent mothers. The bulls are about 20 per cent. of their number 
Texans, the remaining SO per cent. being graded short-horns, and 
are all two years old and over and in — condition. 
| estimate that of the voung cattle (two years old anid under) 


about SO per cent. show to be grade d stock and compare favorab lv 


vith the same-aged cattle of the neighbouring ranches. The remain 


ing 20 per cent., which are straight Texans, look larger, more vigor- 
ous, and superior in every way to Texas cattle bred further south 
the original stock. I think every Texas bull should be marketed 
and about 100 bulls of a higher grade added ‘at once. [ may say 
the cattle generally were as fat, if not in better condition gener- 
ally than the cattle [ saw on other ranches, with a very few excep- 
tions. ‘The cattle will be counted in any way that may be agreed 


upon. 
lLlorses.—The horses are first-class cow hors ses, 1) cood CO} dition 
generally. There are 16 head of extra good mules, which, with the 


horses, make about 200 head in all. The horses are cheap énough 
at 50 dols. per head, and being really more in numbers than are 
actually required to do the work is the reason the ‘y are in such good 
condition. The 16 head of mules are worth 125 dols. to 150 dols. 
per head in any market. 

Equipments.—The equipments consist of four wagons, ond good 
buggy, one mowing machine, hay rake, several ploughs, harnesses, 


complete set of blacksmith’s tools, &e.; about twenty or 30 head of 


hogs thrown in. 

Kxtensions.—If the constructing of tanks is a success the fimits 
of this ranch can be extended westerly to the borders of New Mex- 
ico, southerly about thirty miles, and in a southwesterly direction 

almost indefinitely. 
155 The fence running from the corner of survey 85, block B 5, 

southeasterly across ‘the r: inge should be taken up and rébuilt 
directly south until it joined the contemplated fence on the south of 
the range, thereby enclosing a complete pasture for winter feéding. 
Perhaps it would be well to rebuild this entire western line of fencethree 
miles further west. You could hold your cattle all summer and 
fall on the open plain to the west by constructing tanks and ether- 
Wise providing water. The fence extended on the south would 
prevent them from going In that direction, and the want of water, 
if you only constructed tanks, say, forty miles from the fence, would 
keep them from drifting westerly, If hecessary, two nen coul I be 
put on the westerly limit to ride that line. However, while I think 
it is useless to build a fence on the extreme west line, it could ‘after- 
wards be done if experience should demonstrate it to be advan- 


tageous, 


— @ 


Ze & 
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General remarks.—The three great essential points in a ranch are 
an abundance of water, plenty of grass, and complete shelter. This 
ranch not only enjoys all these advantages in a pre-eminent degree, 
but its water is well distributed, with grass unsurpassed, and its 
protections are as fine as you could desire. The streams abound in 
mosses and fish, showing the water to be everlasting, and the ad- 
joining plains with an abundance of game. There is no. reason 
why this property, properly stocked, should not prove a good in- 
vestment. Bad management is the only thing that I can see which 
will prevent it from paving handsome profits. This ranch adjoins 
the celebrate dl Palo Duro riitie Ih. owned by Messrs Adair and (;00d- 
knight, claimed to be the finest ranch in the world, and the claim ts 
well founded; also on the north by the ranches of D. 'T. Beals and 
others, and Coli pares favorably with them. 


Lod horm of Application for Share 8 


To the directors of the Cedar Valley Land and Cattle Company, 
Limited, Morgate street chambers, Morgate street, London, E. C. 


GENTLEMEN: Having paid to the company’s bankers a deposit of 
Oli pound per share on — shares in the above-named COMMpPAany | 
request you to allot me the said number of shares, and I hereby 
the same or any sinaller number that may be allot- 
to me, and to pay £1 on allotment and the balance due on such 
shares €s follows: 

€l on loth May, 

£l on 15th June, 

¢—~on 15th July, 
and I authorize you to register me as the holder of the said shares. 

Name in full: —— 

Address: ——. 

Description : ——. 


agree to acct pt 


Date _ —_a, 


Sicnature: -— —— 


The Cedar Valley Land & Cattle Company, Limited 
Banker's Receipt. 


To by rel ined by the applicant. 


Received this — day of ——, of Mr. —— ——, the sum of — 
pounds, being a de posit of one p und per share upon — shares In 


thie above ~bhaidiie d COM) ily 
lor —. 


loo (To be signed by the bank or secretary and retained by thie 
applicant.) 
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6 Per Cent. Debentures. 


The Cedar Valley Land & Cattle Company, Limited. : 


Issue of £60,000 debentures. : 

Shere capital, £120,000, fully subseribed. 
Amount called up (£— per share)-----.-- .----- innsinieiea: 
Asnownt URCRIIOE 2.00 ce <cewed ceesadtsconenneneee ee 


The total amount of the debentures Is limited Lo the amount of 
the unealled share capital. ‘ 


Directors. 

Lieut. Col. D. Stewart (chairman Western Mortgage and Invest- 
ment Company, Limited), fairlie House, Kilmarnock, N. b. 

Lord George G. Campbell (director Western Land and Cattle’ Com- 
pany, Limited), 2 Bryanston Square, London, W. 3 

G. Burnett, Esq., Dundee (director Hansford Land and Lattle 
Company, Limited) 

James Graham, Esq. (director Western Mortgage and Investment 
Company, Limited), 39 Ennuismore Gardens, London, 5. W.. « 

T. Kingscote, Esq. (director Scottish Amicable Life Assurance So- 
ciety), 59 St. James street, London, S. W. 

G. D. Fisher, Esq., 116 Piceadilly, London, 8. W. 


Bankers. 


I. 


The Clydesdale Bank, Glasgow, Edinburgh, and branches. 
Solicitors. 


156 Messrs. Markby, Stewart & Co., 57 Coleman street, London, 
EK. C. 


secretary. 
Mr. ‘Thomas K. Webb. 
Oftlice. 


Morgate street chambers, 50 Morgate street, London. 


The directors are now Issuing debentures to the extent of the unh- 
called and subseribed share capital, viz., £60,000, The articles of 
assoclition strictly limit the debenture issue to that extent, and pro- 
vide that the total amount of debentures in force at any one tiMe shall 
not exceed the amount of the company’s uncalled capital, for the 
time being This unealled capital Is specially hy pothecated to se- 
cure the debentures. The debentures also constitute a first charge 
on the property in Which the debenture monies and the shiare cap- 
ital is invested, and on all other assets of the company. .The se- 


Messrs. Fuller, Banbury, Nix & Co., 77 Lombard street, London, 


ee ee — ae Te ae 


a i-_ ~~. 
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curity for these debentures is thus of a twofold nature and treble 
their amount. . 

The funds of the company are invested in a valuable cattle ranch 
in Randall county, Texas, comprising 75,000 acres of freehold land, 
with the option of acquiring 25,000 more in fee, a seven years’ lease of 
179,000 acres ‘at 1} cents per acre per annum, about 20.000 head of 
cattle, to be counted over before the tinal paviment of the purchase- 
money, and the usual complement of horses, mules, and equipments 
necessary for the eflicient work of a ranch of the first class. The 
directors of the company showed their confidence in the value of the 
property by personally undertaking the responsibility for all the 
preliminary expenses of the company without any consideration, 
present or future, beyond simple repayment of the money actually 
expended. Those expenses were subsequently entirely defrayed by 
the vendor, and thus ho expense whatever to the coOoulpany has been 

Involved in its establishment. No promotion money in any 
157 ~=—s shape was or will be paid. 

The debentures will be issued for sums of £50 and upwards, 
in bonds of £10. £50, £100, £200, £500 and £1,000, and also for any 
intermediate amounts that may be required, but for the multiples 
of £10 only. They will be issued at the subseriber's option, either 
payable to bearer or registered in the subseriber’s name or names. 
They will thus form a readily marketable security. The interest 
will be payable on Ist January and Ist July ineach year by coupons 
attached to the bond The rate of interest will be () per cent. for D, 
Oo, or 7 years. 

Application may be made on the accompanying form. The see- 
retary of the company will also supply forms of application and any 
further particulars that mav be require forms of application will 
also be supplied by Messrs Markby, stewart & Co., solicitors, 57 
Coleman street, London, FE. C., or by Messrs. Robertson & Co., 31 
George street, Kdinburgh. 

June, 1885. 


, 


To the directors — the Cedar Valley Land and Cattle Company, 
Limited, Morgate street chambers, Morgate street, London, E. C. 
GENTLEMEN: I request that you will prepare and send me a de- 

benture (or debentures ot your Compahy, iis undernoted, on the 

terms stated in your debenture prospectus, bearing interest at the 
rate of six per cent. per annutn. 
Mgnature: -. 
Name (in full): —. 
Residence: —— 
DoS Profession or occu pation een 
Date: ——, 18S 


Debentures applied for 
Debenture of £— each for — Vvoars, 
_ f— each for — vears. 

” A— each ior — years 
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The debentures to be made payable to bearer. 
The debentures to be registered in subscriber’s name. 


The Cedar Valley Land & Cattle Company, Limite. 


1}. 
De hye niure Pros ye clues. 
l 


This is the exhibit, marked B, This is the exhibit, marked 3, 
referred to in the affidavits of referred to in the affidavit of 
Duncan Stewart and Charles George Granville Campbell, 
Stewart and ‘Thomas Edwin’ sworn before me this [5th day of 
Webb, sworn before me this 6th November, 1885. 
day of Novem ber, LSS). 
i. C. PENFIELD, 

Vice and Deputy Consul General. 
Bb. H. BORROWS, 

li] S. Consul. 


This is the exhibit, marked 3, ref rred to in the uffidavits of 
Thomas Arthur Fitzhardinge Kingseote and James Graham, sworn 
before me this 10 day of November, ISS5. , 

rr. C. PENFIELD, 
Lice and Deputy Consul General. 


bot And on the same day, to wit, on the 3lst day of Dece mber, 
ISS5, the following affidavit was filed: 


In the Cireuit Court of Jackson County, in the State of Missouri, at 
Kansas City 


J. M. Copurn and W. N. Ewtna, Partners Trading and Doing ) 
Business under the Firm Name of Coburn & Ewing, ahd W.N. | 
owing, Plaintiffs, : | 

against | 

Toe Cepar Vattey LANxp ano Carrie Company, Limited, and | 

GvorGce Dixon Fisner, Defendants. 


We, Duncan Stewart, George Granville Campbell, James Graham, 
Thomas Arthur Fitzhardinge Kingscote, Charles Stewart, and 
Thomas Edwin Webb, severally make oath and say: © 

1. We, the said Dunean Stewart, Creorge Granville Campbell, 
James Graham,and Thomas Arthur Fitzhardinge Kingsvote, are di- 
rectors of the above company and have been so since its formation, in 
December, 1884, in conjunction with George Burnett, who died in 
March, and the said George Dixon Fisher, who is now in America. 

2. The plaintiffs acted as agents for the company in the purchase 
of the property referred to, and as an inducement to the defendants 
and others to purehase the property they undertook, voluntarily and 
without any pressure or request from us or any of us, to subscribe 
$0,000 dollars towards the capital of the company. The letter, of 
which the following is a copy, from the defendant, W. N. Ewing, to 
Mr. George burnett states their obligation in this respect ; 
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Oct. 22, 1884. 


Geo. Burnett, Esq., Dundee, Scotland. 
160 My Dear Str: Your cable saying, “If Ewing takes thirty 
thousand more and Munson will taketwo hundred thousand in 

stock and debentures, &c.,” duly ree’d, & we replied we were un- 
ableto place more than eighty thousand dollars with Munson or other- 
wise; and this morning [am i receipt of your cable 22 saying 
Cresswell had taken $625,000 in stock and debentures, and unless 
Munson and myself responded likewise there was no hope, «ce. 
This was received during the absence of my partner, who has been 
called to Dodge ( ity to attend shipment of some 1,200 Hansford 
beeves, and as he has been doing the most of ithe correspondence | 
am at a loss to know how to write: however, | know the facts and 
will endeavor to give them to you 

[n the first place, if Mr. Munson has to take anything else save 
money he would want a sufficient amount over and above his 
actual price to covel all chanes s of loss ltl sale of the stock and deben- 
tures so ree’d, and had he been shrewd enough to have asked such 
an exorbitant price as Cresswell is gelling he would, I presume, be 
glad to take the surplus in stock and debentures. There is a large 
difference between actually counting out cattle at $22.00 per head 
than counting them partially at $27.50 to $30.00, and land at 2.50 
per acre and land at $2.00 per acr - 

Mr. Munson has sold his beeves in the markets here, and for 
which he received for a portion of them about $52.00, and he sold 
about time the market was the lowest. This leaves him with about 
20,000 head cattle and 75,000 acres of land in fee—that is to say, | 
found that he only owned 75,000 acres in fee, and in order to 
make up the 100,000 originally offered he was intending or rather 
had an option in 25,000 acres for a less figure, say $1.50. This 
being the case, it would require to buy him with the money as fol- 
lows, or rather this is my judgment: 


161 20,000 head cattle, all classes & ages, (4, 20.00_.--- $400,000 
75.000 aeres land & In prove I 150,000 
Am't'g ep eS RE eS S550 000 


for this gum cash in hand or payable $100,000 every 30 days 
would, in my opinion, buy his cattle and land, and if we were placed 
in this position with the cash we have good reason to believe we 
could make him throw in his leases, business, horses, equipments, 
&e., and wou'd inelude $25,000 for the promoters to float company. 
Now, if we take $80,000 from that it would only leave for your syn- 
dicate to raise additional in actual money S$445.000 to settle with 
Munson, $25,000 going to the promoters, for which it seems reason- 
uble they would be willing to aecept stock & debentures. I don’t 
say this cam be done positively, but I believe it, and while it leaves 
us shorton land it leaves usin possession of the business and gives us 
the opportunity to raise the money for the purchase, and not only of 
this additional 25,000 acres, but of all the land required for the use of 
the company ; and while I amon this point let me say that no one is 
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or will be so foolish as to buy the lands in this range when all the 
water is owned by others ; therefore [ am willing to take my chances 
to buy these lands as cheap as Mr. Munson can and just as satis- 
factory, & finally secure them for the company without: having to 


pay an exorbitant price. Now. it does seem to mi that such “a sui 
29H OOO 


could be raised for such a vast property much easier than 2! 

pounds could be for the Cresswell property, notwithsfanding he 
agrees to tuke S625.000 himself | 

(on the other Ue let brie Sii\ that Mir MIunson’s price Is 

S730, 000.00, and if we have to par himin anvthing else than 

1? the cash he will not budve a cent The fact is he is pushed 

for moneyv,and thatis the reason wis heisoffering his property 

so cheap. Another is he is not a cattle man and wants to get out 


of the business and OUuL oO] debt The condition of our finances 


this vear has been exceedingly an 


oying to parties owing large 
Pa. } — i i ’ , | | i ms I 

aim'ts, and no doubt large debts have been hard to arrange, and 

ifter having passed through the bitter experiences 


Venture to say t | 
of this sammer, Mr. Munson would be very loth to part with a man 
who had the cash without making asule of his ranch ‘Moreover, | 
a ly any Oi to porn me out sucha prope rty for such price. Such 
a bargain has not been offered for many a day. | 

My idea is, when you ean see your way clear to rajse the am't 


Indicated herein, és to give us Instructions to buy at the best figures 


we Can and place Us Ill Poss SS1OT) of tha money to enable us lo dic- 


tate our own heure sand terms, and for the remainder required we 


would have to take this chances that we could raise it in) LImMe 


Mir. Clay estimates the value of Cresswell’s property 4s follows: 
proj 


3.000) head cattle (vi 97 of). . veges PL OS.AS 
150,000 acres land ( 2.50. es : peda 44,160 
} os 

Llorses. mules. fences. Ke... ene P aol L115 
Texas steers ..-..-.~-- : 2? 20 
EL ALT REO PME i ee 

Ora fraction over S1.000.000.00, or nearly threetimes as much as 


\Mlunuson’s price, who has nmionre than hall is Tepcatas cattle, half iis 
land in fee, and twice as much range (referring to the 
and qual iis mahy horses 


a 
fence and for one-third the 


Dana aCTCs of 
mortions \lunson Cah ext na ly 


i 
~ 
- 

— 
- 


’ 


: . . 7 ‘ ’ ’ 
and equipments and more miles ol 
J 


S44 


ee% ‘ ti , 4 i] ; Sonam on ; . ryt yrs) l; sts Be 1 
pre ace Wild aisse;Tri WiILho it ’ati Li _ PLbiattia ‘ LIOT} Liat if 
7s) ’ | ; | . e 4 oh ; 
165 you can buy Munson’s ranch | have indicated you could, 
that withih one vear it Cab 


} 

ve so managed as to have lust 
; 

; 


as much freehold land and equally as many cattle. horses, bulls, 
’ 


& other CCpUTp ime nts and for two-thirds the capital stock of the 
} 1 O46) ' aaa i 
and Cattle Co... or about one million dollars. 


Cresswell Ranelh FT 

Moreover, | would like to say that in making my subseription 
of SSO0.000.00 T would do so on t inderstanding that the property 
should be bought for the lowest cent, as IT would have to pay mine 


ineash. I would wish to buy the property on the same basis. 
| shall regret very much if you lose the opportunity of this 


ranch. 
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I am reliably informed that Mr. Munson has been within a few 
points of closing the sale with American parties several times, «& 
| have been fearful he would do so, but did not mention it to you 
for good reasons; besides, it is almost impossible to raise large am’ts 
for anything in the U.S. Had [ not known this perhaps I should 
have written before. 

[ will do anything I ean to keep this deal along, knowing it is 
certain of success as a venture and will lead to other matters greatly 
to our Interest. 


I am, yours truly, W. N. EWING. 


P.S.—Probably ere this you have seen Col. Stewart, who can 
more fully explain, 


The plaintifl- undertaking In regard to the capital to be sub- 
scribed for by them was, we believe, entered into by them, as they 
considered the purchase Lo be an «dvantageous one, and that the 
Investment was likely to be profil 
4+. At the time when the shares were offered for subscription in 
London thi money market was exceedingly dull, ana it was 
hat of sufhicient capital was to be subscribed Lo pur- 
7 le property it must be done by private subseription. 
The direetors were, therefore, under the necessity of requiring the 
lefendants to fultil their undertaking to subseribe for the shares, 
ch undertaking they appeared to be perfeetly ready to perform. 
| The plaintiff, J. M. Coburn, came to London in the month 
January, 1SS5, but the question of the amount of capital to 
be subseribed for by him and \Ir mLwihe was postponed until 
Mr. Ewing's arrival, in the following month. Mr. Ewing came to 


rmdahown WW the end af Februar ISSS. and. after SOIC verbal and 


friendly discussion with him and ourselves as to the amount of the 
shia for which he and his partner should subscribe, I, the said 
( es Stewart addressed to him the letter dated the 28th February, 


; 
of wluech the following is a COP 


57 CoLeMAN Street, Lonpon, E. C., 28 Feb’y 1885. 
W. N. Ewing, Esq., Cedar Valley Co'y 
My Dear Str: I believe that the directors intend to propose that 
vou should subseribe for 2.400 shares, and that this subseription ana 
pavinent of the £5 per share thereon (£12,000—S60 000) shall be 
taken as fulfilment of vour agreement to put SSU_.000 into the ecom- 
pany, | believe that one of your ietl rs speaks of putting “ 350,000 
1h} eash ” into the company, and therefore, tho It Is irtule that Liere 
will be a further unealled lability of £12,000 (860,000) on the 2,400 
shares, | hope you will cousider thi arrangement a lair and reason- 
abl Ole, Please understand that fl am hot authorized to propose it 
to vou, but I understand that it is what the directors intend to pro- 
pose, and I mention it to vou privately beforehand that you may 
have time to consider It. 
lb Yours faithfully, CHARLES STEWART. 
1I3—l14]1 
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or will be so foolish as to buy the lands in this range when all the 
water 1s owned by others - therefore | an) willing te take my chances 
to buy these lands as cheap as Mr. Munson can and Just as satts- 
factory, & finally secure them for the company without -having to 
pay an exorbitant price. Now, it does seem to me that such a sum 
could be raised for such a vast property much easier than 296,000 
pounds could hye for the (‘resswel] property, notwithstanding he 
agrees to take $625,000 himself. 

On the other hand, let hit Sit \ that Mr Munson’s price 1s 


S7 O00 000.00. and if we have to pay himin ans thing else than 


162 the cash he will not budge a cell The tuet is he 1s pushed 

for money, and that is the reason why he isoffering his property 
sO cheap. Another is) li >not a eattle man and wants to get out 
of the business and out of «ae 


4) The eondition of otir finances 


— 


this vear has been execcedingly annoying to parties ow ing large 
am’ts, and no doubt large debts have been hard to arrange, and I 


Venture to sav that latter having Diss d through the bitter expe riences 
of this sammer, Mr. Munson would be very loth to part with a man 


who had theeash without mak lng a sale of his ranch Moreover, | 


cl ly any one to prolne me out sucha property lor such il price. Suc! 
a bargain has not been offered for many a day. 


\| V dea iS, when you Cahh see Your wav clear Lo raise the am t 


Indicated herein, is to give “us instructions to buy at the,best figures 
we can and place us in possession of the money to enable us to diec- 
tate our own figures and terms, and for the remainder required we 
would have to take the chanees that we could raise it im time 

Mr. Clay estimates the value of Cresswell’s property as follows: 


30,000 head eattle (@ 27.50. eniaaaaia amuse cs Ie 

150,000 acres land (@ 2.50 . ES a Rie a ee eee 2 77.165 

G:C TG oo ia es cciis' a cctv did ee hid 

NR EL EL AIP ET | | acl casi me 3 22 020 
; 


TT 06 dtinn cc bean sient iliispiiedien ee 


Orai fraction over S1].500.000.00. or nearly three times as much as 


\] unSsOn s jt ice, who Has more than half iis many eattle. half iis 


manv acres of tuna in fee. and twice as much ratige (reierring to tiie 
2 \ } =e 

Hortons Niunson Cah exte nel his range), amb qually as TabnV Horses 
P } 4 ' — 41.3 

chile Cuul pment: aha more miles of fence and fo! one-third the 


» £ ae ee 7) 
price i Will assert Withenu ear of; cont radietion threat if 

age 9 | } 9 ° . . i 
LHe You Cab OU Munson’s ranch, as [ have indicated you could, 


thal with noone Vvear if Cull be so managed as to have just 
as much freehold land and equally as many cattle, horses, bulls, 
& other equipments and for two-thirds the capital stock of the 
Cresswell Ranch and Cattle Co., or about one million dollars. 
Moreover, T would like to say that in making my stbseription 
of $80,000.00 T would do so on the understanding that tlie property 
should be bought for the lowest cent, as I would have to pay mine 
ineash. I would wish to buy the property on the same basis. 
[ shall regret very much if you lose the opportunity of this 
ranch. 
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I am reliably informed that Mr. Munson has been within a few 
points of closing the sale with American parties several times, & 
I have been fearful he would do so, but did not mention it to you 
for good reasons; besides, it is almost impossible to raise large am’ts 
for anything in the U.S. Had I not known this perhaps I should 
have written before. 

l will do anything I ean to keep this deal along, knowing it is 
certain of success asa venture and will lead to other matters greatly 
to our Interest. 


I am, yours truly, W. N. EWING. 


P. S.—Probably ere this you have seen Col. Stewart, who can 
more fully explain. 


The plaintifls undertaking in regard to the capital to be sub- 
scribed for by them was, we believe, entered into by them, as they 
considered the purchase to be an advantageous one, and that the 
investment was likely to be profital 

3. At the time when the shares were offered for subseription in 

London the money market was exceedingly dull, and it was 
hataf sufheient capital was to be subseribed to pur- 
i property it must be done by private subseription. 


[ 
chase tl 
th ‘iirectors were, therefore, und the necessity of requiring the 
fendants to fultil their undertaking to subseribe for the shares, 
ch undertaking they appeared to be perfectly ready to perform. 
| The plaintiff, J..M. Coburn, came to London in the month 
January, ISS5, but the question Ol the amount of capital to 
be subseribed for by him and Mr. twing was postponed until 
Mr. Ewing's arrival, in the following month. Mr. Ewing came to 
London in the end of February, 1555, and, after some verbal and 
vy discussion with him and ourselves as to the amount of the 


es ¥ 


Ly 
) for which he and his partner should subscribe, 1, the said 
(| = Stewart, addressed to lim the letter dated the 28th February, 


Ol Wti chy the lohowilng Is a COP 


57 CoLeEMAN StrEEtT. Lonpown, EF. C.. 28 Feb’y 1885. 


W. N. Ewing, sq _Ceda Valley uv 
My Dear Str: I believe that the directors intend to propose that 
you should subseribe for 2.400 shares. and that this subscription and 
pavinent ol thas bo) per share thereon £12 VOO—S6H0_O00) shal! be 
taken as fulfilment of vour agreement to put $50,000 into the com- 
pany. | beheve that one of your letters speaks of putting “ 350,000 
in cash mito thi f mpany, and therefore, tho IL Is true that there 
ed | SU0,000) on the 2.400 


will be a further uncalled lability of £12,000 
shares, | hope you will consider thi arrangements a fair and reason- 
able one. Please understand that | am not authorized to Propose if 
to you, but | understand that it is what the directors intend to pro- 
pose, and I mention it to you privately beforehand that you may 
have time to consider It. 

165 Yours faithfully, CHARLES STEWART. 

ls—141 
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Mr. Ewing then addressed to the said Duncan Stewart the letter 
dated 3rd March, 1885, of which the following 1s a copy: . 


LONDON, March-5, LSSo. 


DEAR SIR: Referring to our conversation yesterday: in regard 
to my subscription to the capital stock of the Cedar Valley Co. 
and the remuneration to be paid to me as manager of the com- 
pany in America, I beg to say that I have given these matters fullest 
und most serious consideration, and, looking to my own position, I 
regret that I can come to no other conclusion than the following : 
| will subscribe for 2 000 shares, but Cull do =) only Upon the COll- 
dition that I am to be appointed manager of the company for a 
period of 5 vears. 

Appreciating Your views as to the necessity of an economical 
administration for the first year, ] am willing to leaye to your 
honorable board to suggest a salary which in their Judgment they 
can afford to pay in view of the earnings that may be ‘reasonably 
expected and the work to be done. The remaining four years I 
shall expect $0,000.00 per year, in addition to which, of, course, all 
travelling, office, and such like expenses to be paid by tha company. 

[ am extremely sorry that the misconstruction of my letters 
should have led to what is to me such an unpleasant incident. | 
had not the slightest idea of incurring, under any circumstances, a 
liability bevond SS0.000. and. as the above offer will involve a sub- 
in excess of my original purpose, b hope you 


seription of SZO O00 
| hat this is as muchas I can be fairly expected 


_— > 


+) ii { Tie if Witt ihe 
(do under the circumstances. 


LOb [ am, dear sir, most sincerely yours, W. N. EWING. 


To Lt. Col. D. Stewart, Cedar Valley Land & Cattle:Co. (Lim.), 
London. 
5. At the board meeting which was held on the: following 
day it was distinetly explained to Mr. Ewing that his own and 
Mr. Coburn’s subscription for shares could not be accepted con- 
ditionally on his being appointed as manager, inasmuch as he 
had distinctly undertaken in writing to subseribe even for a larger 
amount than that whieh was finally accepted. Mr. wing there- 
upon, on behalf of himself and Mr. Coburn, made a formal and 
unconditional application for two thousand shares, and that number 
of shares were accordingly allotted to them. The board were, how- 
ever, Willing to appoint Mr. Ewing as manager for five vears on 
certain terms, and his appointment and the conditions referred to 
were set forth in the agreement which was entered into and con- 
cluded with him,and a copy of which is set forth in ‘plaintiffs’ 
petition. : 


We deny, therefore, that Mr. Ewing’s subscription for shares 
Was In any way conditional on his being appointed manager for five 
years, and we further say that, if it was dependent on that condition, 
that condition was duly fulfilled, Mr. Ewing having been in fitet 
appointed manager for that period on the condition stated in the 
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memorandum of agreement dated the 4th March, 1885. We say, 
however, that that agreement does not and could not imply that 
Mr. Ewing is entitled to hold his office as manager for five years, 
whatever may be his conduct during that period. 

6. In the month of August, 1885, when Mr. George Dixon Fisher, 

one of the directors of the company, Was in America, he dis- 
167 ~=covered that Mr. Ewing, in conjunction with Mr. Coburn, had 

perpetrated certain frauds, in consequence of which the di- 
rectors dismissed him from the office of manager. The said frauds 
consisted in the appropriation of large sums received by them as 
commission on the purchase of the company’s property without the 
consent or knowledge of their employers and to the serious detri- 
ment of the company’s interests. 

An action Is now pending for the recovery of the suis so received 
by the plaintiffs, 
DUNCAN STEWART. 
CHARLES STEWART. 
THOMAS E. WEBB 
THOS. A. F. KINGSCOTE. 
JAMES GRAHAM. 


Sworn at the consulate general of the United States of America, 
at London, by Dunean Stewart, Charles Stewart, and Thomas Ed- 
win Webb before me this 6th day of November, 1885. 

F.C. PENFIELD. [seAt.| 


Lice (Tpit Deputy (‘anaul General. 


Sworn at the consulate general of the United States of Ameriea, 
at London, by Thomas Arthur Fitzhardinge Kingscote and James 
Graham before me this 10th day of November, 1885. 

rk. C. PENFIELD. [sear] 


Vice and De puly Consul General, 
heh | 


sworn at the constiiate of the Lite d Ssiaites, nN Dublin. Ireland, 
by George G., Campbell this 13th day of November, 1585 
168 GEORGE G. CAMPBELL. 
B. H. BORROWS, [seat] 


/ ~~ (‘onsul. 


The affidavit of Geo. D. Fisher. filed on the 3lst day of Decem- 


ber, 1SS5, is in words and figures as follows, to wit: 
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In the Cireuit Court of the United States within and for the W est- 
ern District of Missouri, Western Division. 


THe Cepar Vattey LAND AND CATTLE Desare, Shakil) 
and GrorGe Dixon Fisuer, Complainants, ; | 
v. 


Jawes M. Copnurn and Wiriram N. Ewrna, Partners, &c., as Co- 
burn & Ewing, and Wittiam N. Ewine, Respondents. 


On cross-bill. 
p l ffidan if or (re orge Dix yi Fishe Ts 


UNITED STATES OF AMERICA, e 
iW gle ry District of Missouri. J 


Giorce Dixon Fisner, of lawful age, being first duly sworn, on 
oath sayvs— , 

That he is a subject of the United Kingdom of Great:Britain and 
Ireland anda resident of the city of London, and ts Ow tem po- 
rarily residing in Kansas City, Missouri. 

That he is one of the complains ints In a certain ¢ —T entitled 
as above and heretofore filed in this court, and is a shareholder in 
and one ol the dire tors o] ‘he Cedar Valley Land and Cattle (‘om- 
pany, Limited, the other complainant in. said cross-bill, and has 

been such share holder an 1: lireetor since December, ISS4. an: | 
169 that he has authority, by duly authorized power-‘of attorney, 
to transact the business of suid company in the U nite 1 States 

America. 

That before taking stock in said company he examined carefully 
its prospectus and made diligent Inquiry into its affairs, and learned 
from said prospectus and from other sources that no promation money 
was to be allowed, and that Coburn & lewing, of Kansas City, \lis- 
sourl, responderts in said cross-bill, who were acting for said com- 
pany in the purchase of the ranch in Texas, were to take a large 
interest, so that afhlant was convinced that the enterprise was upon 
n sound basis and in all repects bona fide, and therefore, subscrived 
and paid for stock and accepted the position of director ds aforesaid. 

That said complainant company paid the traveling expenses, 
attorneys’ fees, and other incidental expenses charged by said 
Coburn & Ewing in the matter of purchasing said ranch ‘and cattle, 
their itemized bill for which is herewith submitted. marked “ Ex- 
hibit A,” and, in consideration of the serviees of said Ewing in the 
inatter of the pure iF ase, diate d his contract for employ miehit as mane 
ager (which was really made on the 4th day of Mareh, 1885) back to 
January 1, 1885, so that his salary of 83,000 per annum would begin 
in January instead of March, although his duties as such manager 
did not begin until Mareh 4, 1885; that this was done as a matter 
of favor to said iwing, and Wiis pore tipted by the fact thicit thie CO}l- 
pany and its directors understood that he was not charging or 
recelving a regular commission from any source in the purchase of 
said property. 
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That said complainant Ewing, in his own and the behalf of his 
partner, J. M. Coburn, disclaimed all intention of charging any 
commission against the complainant company in the purchase of 

the ranch and eattle from W. B. Munson, and wrote a letter 
170 to that effeet to Col. Dunean Stewart, chairman of said com- 

pany, a copy of which letter, marked “ Exhibit A,” is hereto 
attached. 

And afhiant further SaVvs that, at and before the time of becoming 
such stockhol: ler and « lirector. this athant wus advised of the fact that 
( ‘oburt iW le wing, of ly ; ansas Cit Vy, \lisso lIri, were acting as the agents 
of the company and then engaged in negotiating for the purchase 


of the ranch belonging to W. B. Munson, in Texas; that affiant then 
knew nothing of any arrangement Where by the said Coburn & wing 
were to recelve any compensation or commission from the said 
Munson upon the purchase of said property, and had no knowledge, 
belief, or a that the said Coburn & Ewing were to have any 
Interest adve rse to the sald Company ine mnection with sald trans- 
acl on: and afliant never knew or heard of the fact that the said 
Coburn & Ewing had retained commissions out of the moneys sent 
bY tie Company to them with which to pav tor said) property until 
in August last, when affiant learned the same from W. b. Munson ; 
that as soon as affiant learned the fact that a fraud had been com- 
mitted in the inanner above mentioned he communteated the same 
at once to the board of directors of the ym plainant COMMpPAany, in 
London, and proceeded at once to London to make fuller report and 
eXpiahbation ane 1 to receive Instructions from the company. 

Upon ascertaining the facts the board ofdirectors immediately passed 


— 


a re solution dismissing thie said Ie Vine trom the Position of hhahager 
ane uppoimnting this athant the ov eral — and attorney-in-fact 
of the company, with full power to proceed to Amerie n Rama 
the said Ewing, corm a, ger nol manager. Affiant’s power of 
attorney was In writing, _ ish vith submitted 
Athant er teeta { An WILThOUL UNECE ssary delay and deliv- 
ered tothe said Es vritten notice of his dismissal, which 
ive Is set out in thi bill: and was proceeding to discharge his 
duty as general agent or the ¢ PEED PORERTEDALIDE COMP AED by taking 
charge of the property and Di select iat? and wt. pro lntine another 
manager when he was served with the tnjunction hereinafter more 


particularly referred to: that athlant Is not the permanent manager 
of the business of the said company, but is in temporary charge, with 
authority and direction to « mp van experienc d and competent 
person In whom he and the company can have conthidence, and 1s 
now in negotiation with parties With a view to performing this duty. 

Aftiant further states that he was a member of the board of diree- 
tors and present in the meeting in London in March last, when the 
letter of the respondent Ewing, addressed to Stewart, one of the di- 
rectors, proposing ee behalf of the tirm of Coburn & 


ed 


Ewing for 2.000 sf): ires beth »SLOCK OT Lie company, Ul} mm? Cc yidition 
that the company would employ wr is aA manager for five years 


was presented to the board, read, | fully considered; and afhiant 
says that the said proposition was unanimously rejected by the 
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board, it being the opinion of all the directors, as well as of their 
counsel, that the board had no authority to make suclr a contract, 
and that it would be Inexpedient LO attempt to do so. It was there- 
fore decided that the application as made should be rejected, and 
thereupon the said Ewing on behalf of Coburn & Ewing made an 
unconditional application in writing for 2,000 shares of stock, which 
Wits accepted : that the board refused to consider the application of 
Ewing for appointment as manager in connection with the applica- 
tion for stock, and the two were treated throughout as separate, dis- 
tinct, and independent matters. 
And this afliant further states that heretofore, to wit, on the 
oth day of October, ISS, in obedience Lo the wish and 
172 ~— instructions of the board of directors of said company, he, ath- 
ant, notified said Ewing that he, Ewing, was discharged from 
his position as manager of said company’s ranch, and thereupon de- 
manded that said Ewing surrender all the books, papers, and prop- 
erty of said COTMpPany then in his possession to athant in’ accordance 
with the wishes and expressed desire of the company, and that then 
and there said Ewing expressly refused to surrender or turn over to 
athiant or any other Ppersol any of the books or property ot said COll- 
pany, but said to afliant in substance that he would nét recognize 


} 


his discharge, and that it was his intention and deterinination to 
retain the post of manager of said ranch In spite of sard company, 
and to continue to transact the business of said company as such 
bhahave | thy oArme ge and said Coburn iV wing thie a and thy 


] 7 + 7 ‘ | ; ‘ . . + : ‘ , : 
both said to afliant in substanee that in order to retain the position 


re 


of manager they would resort to every means known to the law, and 
that when litigation began it would be no mere child’s play ; that 
suid Ewing has ever since retained the books of said company, and 
still claims and pretends that he is the hhahager of its ranch and 
cattle. ° 
And afliant further savs that on the 6th of October, 1885, he noti- 
fied the Merchants’ National Bank of Kansas City, Missouri, with 
which the said le wing had been doing the business of sald cattle 
company as its manager, of the fact that said Ewing Itad been dis- 
charged, and that he had no power tu further represent said com- 
pany; that on the same day, to wit, the 6th day of October, 1SS5, 
afliant, then and theretofore having full power and authority to rep- 
resent and attcnd to the business affairs of said eattle eoinpany, went 
to said bank and was by its officers informed that there was 
173 a balance due to said bank by said complainant company of 
seventeen hundred and seventy-two dollars and-ninety cents 
($1,772.90), and thereupon said atliant paid said balance in full and 
took the rece 1prl ot sald bank tnerefor, with the Intention of closing 
the account between said bank and said company, and affiant sup- 
posed that said Ewing would not open any further account between 
sald company and said bank, beeause he had duly‘notified said 
bank of said Ewing's discharge and because said Ewing had no 
right or authority so to do. | 
But athiant Sayvs that said wing, on the 4th day of November, 
LSSo, wrote a letter to Thomas E. Webb, secretary of said company 


THE CEDAR VALLEY LAND AND CATTLE CO. (LIMITED). 105 


residing in London, England, wherein he, said Ewing, claimed that 
on November 4th, 1885, he, as manager of said cattle company, still 
had an account with said Merchants’ National Bank, and that the 
account showed an indebtedness of two thousand and one and 4, 
dollars (82,001.80) due by sald company to said bank. 

That as soon as aftiant learned that such a claim was set up by 
said Ewing he, affiant, immediately called at said bank, and was 
there informed by the officers of said bank that an account in the 
name of the said Cedar Valley Land & Cattle Company, Limited, 
had been opened with said bank, and that at that time there was a 
balance in favor of said company of about $73.00; that afhant then 
asked for a statement cf the account, and the eashier of said bank, 
Mr. O. P. Dickinson, told aftiant that he could not furnish said 
statement without the authority of said W. N. Ewing; that affiant 
is informed and believes that James M. Coburn, the partner of said 
lLiwing, is and for some time past has been one of the directors of 
said bank; and affiant says that the secretary of said cattle com- 
pany, Mr. Webb, sent to affiant from London what purports to be 
and which the affiant believes to be a true copy of said letter from 
low Ing to Webb. and athant has attach d said CODY here to, marked 

“Exhibit B.” 
ve And this affiant further says that he was a co-respondent 

with the Cedar Valley Land and Cattle Company, Limited, 
In a suit in equity instituted in October, 1885, by J. M. Coburn and 
W. NoEwing in the district court of Oldham county, Texas; that 
said respondents, being the only respondents in said suit and aliens 
and subjects of the said United Kingdom of Great Britain and Ire- 
land, by proper petition and bond duly removed said cause to the 
eircuit court of the United States within and for the northern dis- 
trict of Texas; and thereupon, after transeript duly filed, the same 
stood for hearing at Graham, in said district. Said suit was brought 
by (Coburn and lILwing to enfore thie specific periormance of a con- 
tract of CHIPLOY ment, a COpy whereof Is contained la certain bill 
of complaint hereinafter mentioned, wherein J. M. Coburn and W., 
N. Ewing are plaintiffs and said cattle company and this afhant are 
respondents, now pending in the United States cireuit court for the 
western district of Missouri, at Kansas Citv; that the bill of com- 
plaint in this paragraph first aforesaid also prayed an injunction to 
restrain afhant and said COTIPAnY irom inte rfering with the powers 
or rights of said Ewing as manager of said company, and that the 
judge of said district court of Oldham county caused a preliminary 
Injunction to be issued and served upon affiant in accordance with 
the praver of said bill of complaint; that said bill of complaint was 
and is in substance the same as a certain other bili of complaint, 
hereinabove referred to. filed by the said plaintiffs In cireult court 
of Jackson county, at Kansas City, in the State of Missouri, a short 
time prior, In said vear 1SS85, to the time said suit was instituted in 
said county of Oldham. in the State of Texas; that said suit In 
sald Jackson county was bused upon the said contract between 

the fame parties and sought the “ATNC relief by Injunction 
175 and was duly removed by said affiant and said company to 
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and 1s now pending in the clreutt court of the United States 
for the western district of Missouri, at said city of Kansas, and was 
brought before said suit was begun in Texas: that after said cause — 
was instituted in Texas as aforesaid had been removed from said 
county of Oldham and the transcript filed in the United States cir- 
euit court for the northern district of Texas afhlant and said com- 
“any, respondents, then gave due notice to said Coburn & Ewing 
hat they would, at Graham, Texas, on December 4th, 1885, before 
he Honorable A. P. MeCormick, judge of said United States circuit 
court, move to dissolve said Injunction issued by the said State court, 
in Oldham county, Texas, and thereupon affiant and said company, 
Ot} the ith d L\ Ol Ly a rib / ISS5, filed their answer in suid United 
' tp at Graham, Texas, wherein they denied all the 
pretended equities set forth in the bill of complaint; that the an- 
swer so filed was substantially the same asthe joint and several 
answer of affiant and said company now on file in the sutt aforesaid 
now pending before this honorable court; that afterwards, on the 
same day, to wit, the 4th day of Deeember, 1885, affiant and said 
company filed before the said Hon. A. P. MeCormick, at Grahain, 
In pursuance of said notice, their motion to dissolve the injunction 
theretofore issued in said cause, a copy of which motion, marked 
- exhibit ow made part hereof: that thereupon said Coburn WX 
wing, though duly notified, and then and there represented by 
counsel, viz, Mr. Chase, of the firm of Walters and Chase, of To- 
peka, Kansas, and Mr. Temple Houston, of Mobeetie, Texas, who 
were both pore Sent at Giraham., before sad Llon. A ,. Met ormick, 
representing the said Coburn & lewing, asked for a postponement of 
the hearing of said motion to dissolve; but the said judge, the said 
A i? Me ormick, required the matter of said motion to be pro- 

ceeded With, and the same was argued by counsel for Coll- 


. * st veyed? vat 
states circuit court, 


i 


176 pinaimants and re sponds his, and, aiter heal lig affidavits and 
the argument, the suid judge delivered in writing an opinion, 
a copy of which. marked “ Exhibit D.” is made a part hereot. 


That said Exhibit D is a true and correct copy of said opinion ; 
that thereupon, after delivering said written opinion, said judge 
made and signed and ordered ot record the decree, a true copy of 
w line lh, markea © Exhibit agg is made part hereof, 

And this affiant further says that heretofore, to wit, about the 24th 
of October, 1SS5, there were about two thousand head of beef cattle 
Loe longing to snld « ma pans eh route to market, and ther about Lov 
Inlles distant away irom) said COED P MATES 's ranch, in the State of Texas, 
where the cattle of said company are usually kept, and that said 
cattle were bel V taken to market and atte nded with considerable 
expense ; that thr president of said cattle company had directed 
said Ewing, and that he, said Ewing, knew it to be the wish and de- 
sire of the directors and stockholders of said company, to gather all 
cattle available for market and sell the same in the fall ef ISS5, in 
order that the board of direetors mill be able, out of the proceeds 
of such sale, LO declare and pay a divide na Lo the stockholders of 
said company. : 

That, in order to thwart the purposes of said company; as afhiant 
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believes, said Ewing, after he was notified of his discharge from the 
position of manager, and about the time he obtained said preliminary 
writ of injunction from the State court of said county of Oldham, 
caused said two thousand head of said company’s eattle to be stopped 
and sent the same back to said company’s ranch, and prevented said 
company from putting said eattle upon the market. Said cattle 

were in fair condition for market, and had been gathered 
lid and collected at considerable « Apecnse, and were attended by 

the servants of said COTTE PHATE at great expenhse sO 3G ; that 
quit a number, as afhiant has reason to believe, were old cattle that 
cannot be gotten In as good condition again for sale or market: that 
thre expenbdse atlendant upon the driving of said beef cattle back and 
forth trom and to the point where they were stopped by said Ewing 
and the loss by shrinkage and otherwise to said company was very 
great that said Coburn, as afhlant believes aided and abetted said 


. 


? 
i 
| 
I 


\ 
| 
’ 
i 


— 


wing in his wrongful course in stopping said cattle and prevent- 
ing their sale; that said Ewing ever since his discharge has claimed 
and still claims that he is manager ana I Posse SSIOnl of said Ccoll- 
prarnas 's raneh 
And afhant further says that ther sa wvargee number of cattle be- 
longing to said company now on its said ranch in Texas, viz., about 
Lwenty-s¢ ven thousand head, of the value of about five hundred and 
fifty thous mad dollars, and also a cons rf rable amount of other per- 
sonal py yperty, consisting of horses, mul 3, and ranch equipments. 
That Uti if I his f mploy mie nt as manavel said wing has hitherto 
exercised full control of said ranch and eattle, with power to make 
sales, employ hands, and ineur debts relating to the management of 
said ranch property, subject only to the board of directors of said 
Company, anid ever silHnce His dischial he has claim d the right to 
and now threatens to act’ further as the hahager of said ranch 
prope rly 
And further affiant saith not 


GEORGE DIXON FISHER. 


Subscribed and sworn to before me this 16th day of December, 


ISS. 
HENRY STUBENRAUCH, 
f “nei j ‘Ty OF / ite Wafl ix if fourt foy thie 
iv wer District of Missouri. 
lis “EXAMI Vv, 


SOUTHWES’' . LAND AND Timper Co... 
KANSAS City, Mo., 1SS—. 
(othe 2? & 3 Walworth block 


Geo. Burnett & Co. Dr. to W. N. Ewing. 


lor monies paid in making examination ol the Palo Duro raneh— 
trip from Kansas Citv. via Dodge C1 (‘larendon. Tex... Wichita 
alls, and return to Kansas City—as follows: 
( arriage in ("ty. 50e. sleepe} tC Deaeo Sn ie... so icaleaaiil SO yt) 
a e i be 
Meals en route, $1.50; hotel, Dodge, $2.00 sii seaiiaacta ia a ae ar > yf) 


Li~—jdl 


106 JAMES M. COBURN ET AL. VS. 


Sos Mv 00 DINERO nc cnc cccenn cecunse cantehnennbendns abe 10 SO 
Incidental exp. from Dodge to Clarendon, Texas(5 weeks).- 44 70 
Stage from Clarendon to Wichita Falls_........------.-. 20 OW 


Meals en route & hotel Wichita Falls......-.....-........ 7 20 
R. R. & other expenses from W. Falls to Kansas City----+- OU 
Cee AGP, 4..cccancus sccnceccusen cegeeeneneseeenn 4 50 
S OO) 
85;| 
Telerrame Aug. 906 map..ccus asscokieminen BET. Ve 
i 
| 


, sep. a i tc a LIS 20 


S155 70 
Less am’'t pd by C. & SRM Sano te abe ee 


Ree’d payment of Coburn & Ewing. 


(Signed) W. N. EWING. 


179 Burnett syndicate in ac. with Coburn & Ewing 
Dr. ; Cr. 
1SS4. ; 

Aue, 30. To call, BW. Bh. BOR casccecmcsoie: “Eee 

sep. Oe o 2D 
s 7 ' - Smee aa aN” Hise aE Ree i? so 
' “ ” stenographic FOOL EO iii LO OO 
” Or a ee HY 
fe. fe CR TSENG OOS ead 8S: 1 00 
- -. Fe 8 Oe aii: cereale Maa aia 1S 20 
“ - So) Rehan Ta a ee Sk RR NORE Mapu eae Pe 16 GF 
, oo ERR REE EME MSMR EN ne BRE RN 5 YO 

a. 2. * 1 saint wide tiga nn 
a es ee 8 45 
an . stenographie labor pee eenre Oe «naaee 12 JO) 

ee Pe. BRR: Bn cico cence 92 00 
oh uty OF Ber SENET ve-crerisnateniinbe waneeas ne 125 70 

ag Pacific Tel. be Pee , Ho 

Dec. 17. “ Hansford Land & Cattle Co... -. .... ol 30 


The Cedar Valley Land & Cattle Company, Limited, to 
Coburn & Ewing, Kansas City, Mo. 


May Ist, ISS): - 

lor amount of ac. rendered to company, with vouchers for 
BERG. cnnnwe cons sonnadsne -etmee eee . votd 64 
$345.64. KANSAS City, Mo., May Ist, 1SS5. 


Received of the Cedar Valley Land and Cattle Company, Linrited, 
three hundred forty-five ;‘sfy dollars in full settlement of the 
1SO above account. : 


(Signed) COBURN AY EWING, 
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The Cedar Valley Land and Cattle Company, Limited, to Coburn & 
Ewing, Kansas City, Mo. 
May Ist, 1885: 
For amount paid W. B. Munson on ac., as per his con- 


tract for sale of raneh to this COMPAR ..0 cnecomnun LOO.000 OO 
Amount paid in N. Y. funds, John Paton 

ac eek eet sc hee SOO.791L SO 
Amount paid in Kansas City funds ._-- 208 20 


S100.000° OO 


§100.000.00. KANSAS City, Mo., May 1st, 1885. 
Received of the Cedar Valley Land and Cattle Company, Limited, 
one hundred thousand dollars in full settlement of the above ae- 
count. 
(Signed) | COBURN & EWING. 


The Cedar Valley Land & Cattle Co., L’d, to Coburn & Ewing, 
Kansas City, Mo. 
May Ist, ISSS: 


For 1 telegram, 2.50; 5 telegrams, 22.50; 1 cablegram from 
Dallas, 63.25 il la SS OD 
S telegrams, 6.40; am’t paid Robertson & Coke, attor- 


neyvs, SOO DO A: ee ae YR i CO a Ma OR SON) ‘H) 


1 cablegram, 11.50; 1 telegram, .56; 1 map, 12.00; col- 


ee i din man camel winnie 4 Ob 

W. N. Ewing’s expenses to Texas «& return, 2 
RE atte rece coccnccnsnceusn: seme 260 20 

IS] 

Z telegrams, 2.40: Z cablegrams, 19.49 sti nographic 
lanes £3 2a. nw ssciiiateil: <asmnie iacitniei ae tlie al le 9 Sd 
l cablegram, 2.00; sign-painting, $8.97. .....-..-.---- LO 97 
l - ee » OO 
S997 (3 

S27 05. KANSAS City, Mo., May laf, 1SS5. 


Received of the Cedar Valley Land & Cattle Company, Limited 
nine hundred twenty-seven ;3 dollars 


(Signed) COBURN & EWING. 
“EE xauipit A.” 
Copy 
KANSAS City, Mo., August 22, 1855. 
(‘o| Dunean Stewart. chairm in ( ed ir Valley Land and Cattle Co. 
(Limited), London, England 


Dear Str: I send you this communieation for the express pur- 
pose of calling the attention of the company to some confusion that 
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has been produced in the last few days by your representative, Mr. 
lisher. | 

Long before the corporation was formed my partner, Mr. Coburn, 
and myself had this ranch for sale, for which Mr. Manson was to 
allow us a commission. To effect a sale it was necessary to have a 
purchaser of large means, and through Mr. Burnett this corporation 
was formed and in which we took stock. The ranch was very cheap 
as bought, and we knew it offered unusual inducements, and for 
that reason we did all we could to promote the organization. The 
company has never pata us acent,nor have we ever ex pected auby 
compensation from that soure | 

Mr. Fisher now conceives the idea that it was our duty to turn 

over to the COMpPAany the amount paid Us as agreed by Mr. 
IS? Munson for bringing about the sale of the raneh. We, of 

course, refused to pay anything. To us it is perfectly clear 
that we have done nothing but what we had a perfect tight to do, 
and we certainly will stand to the end just where we have placed 
ourselves, and to us the demand of Mr. Fisher appears to-be entirely 
unreasonable. ; 

As you are aware, Munson has not been pata in full, and after 
your last remittance had been placed to our credit in New York the 
company direeted it to be withheld. While Mr. Fisher was here 
we made a draft, placing the monev as lar as In our power in the 
hands of Mr. Fisher, and we presume he has paid Mr. Munson. 
Anvhow that will be between you and him, as he left me in entire 
lmnorance as to lis proces dings We did all we could to protect the 
companys credit, and in furtherance of this PUPPOse | have become 
personally responsible to the bank here on account of the company 
for several thousand dollars, and when Mr. Fisher’s attention was 
called to this he treated it with the greatest unconcern, not only re- 
fusing to reimburse the bank for the money advanced to the com- 
pany, but also refusing to leave me any funds with whiéh to pay 
drafts drawn by the superintendent for wages, &e., which, if dishon- 
ored, would injure the credit of the company in Texas to an extent 
which you can hardly realize. In facet, he is the wrong man to send 
to this country, as his ways are oftentimes offensive and insulting 


to an extent that 1s wholly unbearable. 

lam trving to do thi very best | can for the company,'and will 
continue to do so as long as [| oceupy my present position, but the 
interference of such men as Mr. Fisher, in my judgment, will be 
highly detrimental to the company. Mr. Coburn and I‘ are per- 


fectly responsible. If we owe the company anything we are 

‘ i ’ 
ISS ready Wb any proper manner to have the fact LSC rtained., 
No cattle interest in the West has a better outlook than this. 


It was bought on especially favorable terms, and the delivery was 
even more favorable. Nota mistake has been made in the-manage- 
ment since of which | am aware 

Our whole connection with this business from the beginning ed 
are willing to disclose, and if anv additional information I$ desir u 
we stand ready to furnish it, but for the sake of our reputation an 
for the sake of the money interest we have involved we protest 
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against the methods employed by Mr. Fisher. If the company is 
wrecked the fault shall not lie at ny door. 
With high regard, | am, very truly, your obedient servant, 
(Signed) W. N. EWING. 


KANSAS Crry, Mo., Nov. 4th, 1885. 
‘Thomas Webb. sq., secretary Cedar Vallev Land W Cattle Co'y, 
Lim’d, London, Knigland 
Dear Sir: Enclosed herewith please find my ae for October, 
showing an indebtedness of 82,101.80 to the Merchants’ National 
Bank of this CILy, with the necessary vouchers, (S) eight it} number, 
whieh | trust will prove eorrect and si1l sfactory. 


S968.79 1s to be credited to cattle, same being the net proceeds of 
the sal LO Mir \\ Hlingham ist Summer ol the Wavot and harness 
used by the “bull outfit ” in charge of M. D. Duvall 

Kindly send mea list of the names and numbers of my 
lS4 September vouchers, and ob 


Yours respectiully, \V N EWING, Manage v. 


In the Cireuit Court of the United States, Northern District of Texas, 


at Caraham 


J. M. Copurn and W. N. Ewine, Partners, &e., and W. N. Ewine } 
I 

Toe Cepar VAttey LAND AND CarTLe Company, Litnited,and Geo. | 
D>. isies 


Now come the said respondents ind tnove tie cou LO dissolve 
’ 


the injunction heretofore granted he Ipon the following grounds, 
to Wit: 

| because all the equities Seu rortl Lt) bill are at nied by the 
answer under oath of respondent 

2 Because the alleged agre nel set forth in the bill whereby, as 
alleged, complainant Ewing was to | ve asa bonus for taking 
2? OOO shares of the stock of the respondent a valuable — for a term 
of years as nahagyger of Sil d Company Was lt m de, void, and wil] 


hot be enforeed by a court ot ¢ qu 


‘’ , , : ™ — ¢ - 4 Fw 
> Because the eontract rol Lite li} Vineti ) Said WING iis 
. 
Manager set out ih the Olli ts Le pratt oT TCriyey ¢ nforced, 
ane . } ' ‘ 
Sos either affirmatively by decre r its specine pertormance of 
} : 
negatively by wav of rmjunetr Oo restrain its violation 


i because the compl hans have in udequuate remedy iL law. 
5. Because the bill is not verified as required by law 
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6. Because all the claims of the complainants upon which the in- 
junction was allowed are now so fully contradicted and disputed 
that a preliminary injunction should not be sustained. 

7. Because the injunction was granted without notice and ob- 
tained by the suppression of material facts. 

8. Because the complainants, prior to the Institution ‘of this suit, 
brought the same suit for the same relief in the cireuit;court of the 
United States for the western district of Missouri, which court has 
jurisdiction concurrent with this court over the parties and subject- 
matter of this controversy, and said suit is still pending in said 
court. 

9. Because the injunction ought to be dissolved, in the exercise of 
a sound diseretion 

10. Because the contract for the employment of complainant 
Ewing as manager, set out in the bill, was obtained by toncealment 
and fraud, and will not, therefore, be enforced by il court of con- 
science and of equity. 

11. Because the complainants do not come into a court of equity 
with clean hands. | 

12. Because the complainant Ewing was removed from his posi- 
tion as manager of the respondent company for good ard sufficient 
cause. 

13. Beeause the bill of complatnt, on its face, is insufficient to 
warrant an injunction or any other relief. ! 

GEO. W. McCRARY, 
ADAMS & FIELD, 


Nol ig iors for De fe ndants. 


LS6 “Exurpir D2.” 
Copy. 


Opinion of Judye MeCormick 

The bill in this case was addressed to the State distriét court for 
Oldhant county. It shows, in substance, that the complainants are 
citizens of Missouri and the defendants aliens, the defendant corpo- 
ration being organized under the laws of Great Britain and having 
its principal office in London, and the other defendant being a resi- 
dent of London and subject of Great Britain; that the defendant 
company is the owner of a large ranch (75,000 acres or more) in the 
northwestern part of the State (Pan Handle) and of large herds of 
cattle thereon,same being many thousand (numbers given) and of the 
value—the cattle and other personal property—of over $500,000 ; that 
in March, 1880, the complainants became the purchasers df the stock 
of the defendant corporation to the extent in the value of $100,000, 
paying thereon and therefor the sum of 850,000 in eash, on the 
express condition that the complainant, W. N. Ewing, shéuld be the 
mMahaver of the company's raneh an the cattle and other proper- 
ties thereon for a period of five vears, and that, in aceordanee with 
said condition of said purehase of the stock aforesaid, tlie defend- 


‘. 
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ant company, on the 4th of March, 1885, entered into a written 
contract with said W. N. Ewing in substance as follows: 


(Here follows copy of contract.) 


And that thereupon the complainants Coburn & Ewing took said 
stock and paid to said companys the sum of $50,000, and the com- 
plainant, W. N. Ewing, immediately entered upon the duties as said 

manager and diligently and faithfully continued and con- 
IST — tinues to discharge the same with skilland advantage to said 

company ; that on the 7th day of September, 1880, the de- 
fendant company, colluding and conspiring with the other defend- 
ant (Geo. D. Fisher) to wrong, cheat, and defraud complainants, and 
especially the complainant W. N. Ewing, issued to the plaintiff 
wing the following notice, to wit 


Dear Sir: I am instructed to inform vou that in consequence of 
the facts which have come to the knowledge of the board connected 
with vour purchase of the Cedar Valley property from William B. 
Munson the directors have decided to cancel your appointment as 
manager, and that your duties will terminate at the date of the de- 
livery of this letter to you. Mr. Fisher is authorized to take charge 
of all books, papers, and other property at present In your hands, 
and I am requested that you hand them over to him accordingly. 

Yours truly, THOS. E. WEBB, Secretary. 


The bill charges that al] the mem be rs of the board of directors of 
the defendant company and all of its officers except complainant 
Ewing are residents of Great Britain and wholly unacquainted with 
the business of managing such ranch property 

That the complainant Ewing has thorough knowledge of and 


— 
| 


skill in conducting suid business,and to remove him would work 
irreparable injury; that said Geo. Dixon Fisher has demanded of 
complainant wing the turning over to him, sald Fisher, of all of 
said company’s property and is claiming to be the only legally au- 
therized agent in America; that said Fisher is wholly unacquainted 
with the cattle business, &c., with full statement of damage likely 

to result to complainants if said Ewing was compelled now to 
ISS surr nder the contro! as manager ol the company's property 

aforesaid, and prayiiig lor an Injunction to restrain the 
defendants from interfering with said Ewing in the performance of 
his duties as manager, and praying that on final hearing the de- 
fendant company be required to carry out specifically its said con- 
tract with said wing as nunager tor five years from the Ist Jan- 
uary, 1SSo. 

On the 13th of Oct. this bill was presented to the judge of the 
State district court of Oldham county without notice to defend- 
ants and the order for injunction, as prayed for, obtained, and on 
the 16th of October the bill was filed in the State court and along 
with it the complainants’ bond for injunction in the sum of S500, 
as required by the order, and the injunction was thereupon issued. 

On the llth of November the defendants filed in said State court 
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their petition to remove said cause to this court and tendered a bond 
in the sum of two hundred and fifty dollars, payable to J. M. Coburn 
and W.N. Ewing, and conditioned that “if the petitioners shall 
enter In the said cireuit court of the United States on the first dav 
of its next session a COPY of the process against them ang of all the 
proceedings in said suit, then this obligation shall be vaqid,” ce. 

The next session of the circuit court in this district. after the 
tender of said petition and bond began at Waco on the 19th of No- 
vember, and on the 2Ist of November the tr inseript of. the record 
was filed in this court, being then in sessions there. The defendants 
thereupon, on the 25rd Nov., after being advised of the time 
when if could be it ard, Tuive notices to the solic itors of complain: ints 

that on the 4th dav of Dee. the defendants would ‘yey ily to one 
1S) of the judges of this court, at Graham, for a dissolution of the 

injunction, &e. The complainants insist that the notice was 
too short, and urge that the y were unable to meet the motion with 
proper preparations; that the principal solicitor is engaged in other 
causes in other courts and cannot attend before the 20th instant, and 
that the complainant, W.N. Ewing, is in the ranch country and his 
solicitors and co-complainant have not been able to reach him by 
wire or otherwise; that by the 2Oth they expect to be able to obtain 
aflidavits Supporting all the allegations of their bill as tb the niah- 
agement of said Ewing, &e 

Having heard the argument of solicitors for complainant, and for 
the defendants, lam of opinion that the notice was sufficient, and 
that the complainants should be prepared to support their bill for 
InjuNCtION In Opposition to the motion now. 

Che complainants present a motion to remand this cause to the 
State court, only one ground of which [deem it necessary to notice, 
viz., because the bond is not conditioned to well and truly pay all 
costs that nay be awarded by the circuit court of the United States 
if said court shall hold that said suit was wrongfully or improperly 
removed thereto. : 

The petition for removal shows all the jurisdictional facts to war- 
rant the removal. The manner of removal, the amount or form of 
the bond, is not a matter of substance affecting the jurisdiction of 
this court, and may be waived or, if insisted on, may ba tured by 
amendment. (Ayres vs. Watson, 115 U.S., 594.) ° 

The motion to remand does not, in my opinion, present sueh matter 
“us would arrest ny Hearing the moton to dissolve the injunction. 

The motion to dissolve the injunction presents numeroygs grounds 
on Which the dissolution ts asked, some of which are: _ 

That all of tli equities of the bill are denied by the 
10) answer under oath. 

That the contract for the employment of said Ewing, as 
set out in thes bill, is not capable of being enforeed either affirma- 
tively by decree for its Spy cilie py riortmahce or negutively by way of 
ee to restrain its violation ar 

ah at the complain: ints have had adequate remedy at law. 
That the complainant Ewing was removed from his position 
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as manager of the respondent company for good and sufficient 
Cause, 

The answer of respondents admits that complainants proposed to 
purchase shares ol responde nt con prertns 's stock On condition of W. 
N. Ewing being manager for five years, but denies that said propo- 
sition was accepted, and alleges, on the contrary, that it was expressly 
and promptly rejected, and an unconditional subseription made in- 
stead thereof. It denies that the members of the board of directors 
and other officers of the respondent company are wholly ignorant 
of and incompetent to conduct with skill the business of said com- 
pany s cattle ranch interests. It charges that said W.N. Ewing was 
discharge das thahager of said ranch interests for good cause, namely, 
that Ly lore the organization of re spond dt COM PpanyY the promoters 
ot said COMMpany ¢ mploved complainants LO purchase said ranch and 
the cattle and other personal Property thercon, and that said com- 
plainants accepted sald employment and undertook LO represent 
said promot rs, and did repress nt them at first ane afterwards the 
company ip the purchase of said property, the complainant Ewing 
being the active party In said matters, and did conceal from said 
promoters and from said company the faet that said complainants 
had an interest in the sale of said property ; that said company nn 

August, 1885, for the first time, learned that said complain- 
1S] alts were uclingg as the agents of the seller, W. B. Munson, 

and were to recelve and actu ill did recelve about the Sun 
of S40_.000 out of the moneys paid DY sad company for said prope 
erty through complainants as Sala company s agents, as cominpis- 
sons trom said \Ilunson for ( tH Cling Salad sale: and aS Soot as this 
was discovered said company discharged said Ewing. 

The exhibits offered with the answer fully sustained the charge 
that complainants had said prope Puy for sale br ore and during the 
time of the negotiations by which respondent company becaine the 
owner, and that complainants did receive commissions from said 
Munson to the extent of about S40,000 

Hlaving made the fore golng statement of matters pre sented by 
the record | deem if prope r tu add oni that am of Option that 
the Ist, 3rd, 4th, and 12th grounds of the motion vo dissolve, as set 
out abov: , are wel] taken, and that the inion ‘LION snould be dis- 
solved, and IL IS SO ordered 


192 “Exuipir D 
[".S. Circuit Court for the Northern District of Texas, at Graham. 
Jaures M. Copnurnn & W.N. Ewinea and Copnurn & EwINnG | 


The Cepark VaLLey LAND & CattLe Company, Limited, & GEo, | 
Dixon FISHER. j 
In CHA MBERS, Decemb r oth, LSSo. 


On this day cume on to be heard the motion filed herein by the 
15—141 
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defendants to dissolve the injunction herein sued out ky the plain- 
tiffs in the above-styled cause. ° 

The court, after hearing the motion and the argumeiits of coun- 
sel thereon, is of the opinion that the law 1s for the defendants, to 
wit, The Cedar Valley Land & Cattle Company, Limited, and George 
Dixon Fisher. It is therefore ordered, adjudged, and: deereed by 
the court that the injunction herein sued out by the plaintiffs, James 
M. Coburn & W.N. Ewing and Coburn & Ewing —, and the same is 
hereby, dissolved in whole and held for naught, and that-the restraint 
upon the defendants, to wit, The Cedar Valley Land & Cattle Com- 
pany, Limited, and George Dixon Fisher, by virtue of, said writ of 
Injunction, be, and the same Is a removed and released. 


P. MceCORMICK, Judge. 


’ 
«\*> é y, . _— I< *¢ 
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U.S. Cireuit Court for the Northern Dist. of Texas, at Graham. 


James M. Copurn & W. N. Ewrnc & Copurn & EWING | 

's. ; | 

Tue Cepar Vatiry Lanp & Carrie Co., Limited, & GrorGe | 
Dixon FISHER. | 


In CuoamBers, December Sth, 1885. 

On this day comes on to be heard the motion filed herein by the 
defendants to dissolve the injunction herein sued out by the plain- 
tiffs in the aubove-styled cause, 

The court, after hearing the motion and the arguments of counsel 
thereon, is. of the opinion that the law is for the defendants, to wit, 
The Cedar Valley Land and Cattle Company, Limited, and George 
Dixon Fisher. It is therefore ordered, adjudged, and decreed by 
the court that the — ction herein sued out by the plaimtilfs, James 
M. Coburn & W. N. Ewing & Coburn & Ewing, be, and the same is 
Ih reby, tet ch 1h) whole and held for naught, and ‘that the re- 
straint upon the defendants, to wit, The Cedar Valley Land & Cat- 
tle Co., Limited, & George Dixon Fisher, by virtue oft said writ of 
Injunction, be, and the same is hereby, removed and released. 


\. r. Mi ('¢ MRMICK, Judge 


16) The afiidavit of W. B. Munson, filed on the 3lst dav of De- 
cember ISS), is in words and figures is follows, to wil: 


In the Cireuit Court of the lL nited States, Northern District of Texas. 


JAMES M. Conurn & W. N. Ewrna, Partners as Coburn & ) 


Ewing, and W. N. Ewine | 
Us, 
THe Cepar Vanrey LAnpn & Catrie Co’y,. Limited. 


W. L. Munson, being duly sworn, on his oath deposes and says 
that he resides in Denison, Texas, and that he was formerly owner 
of a ranch situated in the counties of Randall and Deaf Smith, in 


ee ee ae iene 
age RA ti: 
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the State of Texas, now belonging to the Cedar Valley Land and 
Cattle Co., Limited, and that he sold said ranch and a herd of cattle, 
Xc., belonging thereto to the said company, through Coburn & Ew- 
ing, of Kansas City, Missouri, about May, 1884. Affiant met one 
Burnett in Mobeetie or Clarenden, Texas, and then had an inter- 
view with him concerning the sale of said ranch, and was asked by 
him to send fuller details to him at Kansas City,in care of Coburn 
& Ewing. 

When affliant next visited Kansas City he ealled upon Coburn & 
wing, when they informed him that what business was done must 
be done through them, in regard to sale of ranch, by Burnett 

Thereupon an agreement was entered into between afhiant & said 
Coburn & Ewing that the price of the property was to be $750,000, 
and that if they sold it for him he was to pay them a commission 
of five per cent. and take $50,000 stock in the company to be formed. 

About the latter part of Deceinber, LSS 4, Kwing came to see alhiant 

at Denison, and he then told afflant that the company was 
195 = formed, and that he was ready to buy the ranch, if they could 
come to terms, but unless he (that is, the affiant) would get a 
ort) 7 COMMISSION lhe would not buy the raneh Said wing then 
told attiant that he had the offer of another ranch, and unless affiant 


c 


mnade it worth his while, he would buy the other ranch for the com- 
anv. After considerable negotiations it was finally agreed that 
liants would pav Coburn & Ewing a commission of 840,000; that 
affiant would take a certain building in Kansas City in leu of 
$50,000 of stock in said company; that the cattle, except bulls, were 
to be put in at $18.50 per head, the horses at $50.00 per head, and 
the land at $2.00 per acre 

Thesaid Ewing went to Dallas to have a contract drawn up and 
cable company for the money, and from Dallas wired afhiant to come 

: 7 


lat place, sign his contract, & get his money. 


— 
‘ 


to t 
Affiant went to Dallas and on reading the contract found therein 
requiring him to pay $25,000 on account of expense of pro- 


round that 


') 


ci ( itis 

moting the company, and he refused to sign it on the g 

he did not so understand the agreement. This caused a delay in 
1) 


Lhe negotiations, and the dispute was finally settled by lLwing aiiow- 
he oT om ; a= basal! qh . 
Ing athant to charge io percent. of the bulis SOU.00 per ti id in 


ive the company S1l7¢,000 for promotion money, 


place of SIS.o0, and g t| 

Affiant agreed with Ewing to take certain real estate in Kansas 
(itv alah agre d valuation of S750001n place of cash) Affiant then 
believed and still bellreves that was more than the real estate was 
worth 


The reason the affiant took the real estate at this valuation was 
that he, affiant, wished to be relieved from his obligation to take 
stock in the company, & Ewing agreed to take said stock off his 

hands if he would take sald re il estute at said valuation. At- 
Lt) fiant states that when the first payment of S100,000 was made 

LO him on account of sal Silit athant received thie whole Stltil 
from Ewing and immediately paid by Ewing, on New York, 810,090; 
at said time gave to said Ewing an agreement promising to pay 
Coburn & Ewing $30,000 out of subsequent payments. 
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Atfhiant suvs that the second payment was made to him about May 
5th, 1885, by Coburn & Ewing, by placing to his credits the amount 
then due, less $15,000, with the First National Bank of Com- 
merce of New York, and that the third) payment was made 
to him about ISth June, 1885, by Coburn & Ewing, who deducted 
therefrom the remaining sum of $15,000 of commissions and 860,000 
for the real estate, being subject to a lien of 815,000, making the 
valuation thereof S75,.000 

Athant states that the full sum of 840,000 was paid tosaid Coburn & 
wing as COMMISSIONS 1 accordance with the agreement hereinbe- 
fore set forth: & further this affiant saith not. 
W. B. ‘MUNSON. 

Subseribed & sworn to before me this 24th day of November, A. 
1). ISSo. : 

Witness my hand and official seal. 

| SEAL. | J. 1. MUNSON, 
Notary Publie. Grayson >... Teras. 


Afterwards, on the 4th day of January, A. D. 1886, the following 
entry appears of record in this cause, to wit: 


CepAR VALLEY Lanp & CATTLE Co.) 
aqainst 4 " 


COBURN & WING, j 


The following order was this day filed and ordered to be recorded 
to wit: 


) 


17 i the Cireuit Court of the United States for the Western 
Division of the Western District of Missouri. 


THe Cepar Vattey Lanp & Carter ) 
Comrany, Limited, las : 7 ' ) 
: Case No. 1070. ‘Cross- Bill. 


is 


Copurnn & Ewtna. 


(1) application of complainant 1) above-entitled cause it appears 
that the answer of defendants to the eross-bill of complainants was 
filed on Dee. 16, 1885, & that said answer was sent to Leavenworth, 
Kansas, upon the order of Judge Brewer, & for that reason complain- 
ant has not had time to CAAMMIe same ana plead thereto lt Is 
ordered that said complainant be allowed to file exceptions thereto 
for impertinence in or before the rule day in) February, ISS6, and 
that the time for filing exeeptions thereto for insufficienev be ex- 
tended to the rule day in’ March, IS86, or the complain‘ant, at its 
option, may file il replication to suid dliswer on or before thre rule dav 
in Mareh, LSS6. 

A. KREKEE, Judge. 


Leave to file exception extended to Ist Mouday in Mareh & April, 
LSS6. | 
A. KREKEL, Judge. 
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198 On the 7th day of January, A. D. 1886, the following affi- 
davit was filed: 


In the Cireuit Court of the United States in and for the Western 
Division of the Western District of Missouri. 


Copurn & Ewine and W. N. Ewa, Plaintiffs, 
j 
ii ; ett | Atlidavit 
Pure Cepar Vattey LAND AND Carrie Company (Lim- | 
ited) and Groral D. Fisner, Defendants 
STATE OF Missourt, eo - 
County of Jackson, f ™* 

J. M. Copurn and W. N. Ewrna, each being first sworn, on their 
respective oaths severally depose and sav that they are the plain- 
tiffs in the above action; that previous to July Od, LSS4, George 
Burnett had visited America and had personally examined Mun- 
sol s ranch: that Llpeon lis return to lenge! rnd he wrote to these afhi- 
ants two letters. copies of which are hereto attached, marked Ex- 
hibit “A’ and Exhibit “ L}. and made a part of this ath lavit. and 
the originals of which are now in our possession and are subject to 
the tuspeetion of both court and opposite counsel 

These afflants respectfully call the attention of the court to the 
statement of the said Burnett that he knew that these athants 

had arranged for a commission with Munson: that the 
oo business was to come through him: that he was bound to 

loin the coneern: that he was to have a share of the com- 
Hhiissiol . that thiis caftieant, wil “ Vas lo inake it report Ot) the 
ranch; thataf bought, it was then in contemplation that afthant 
low ne Was lo De the Phage r, ati | thes ithants wer thy 1} instructed 
to make a hard barga n with Munson, were to buy the ranch at its 


; 


lowest terms, and with the knowledge on the part of Burnett that 
Munson was to pay the commission, and in the light of these letters 
these afhants ask that other and subs quent letters from said Bur- 
nett and also the cabl rram directing these athants to b iy the raneh 
at the lowest tertins m iV be better nt rpret land understood. 
These athants further state that. th Vi id no knowledge at the 
time of thir receipt of these letters who wo ile De the purchasers of 
suid ranch, other than that Burnett was using and intending to use 
lis exertions to obtain il purcliats r bv means of an “HSsociatllon, a 
syndicate, or company 
That in obedience to the direction of said letters athant wing 
made a personal inspection of the ranch and forwarded to the said 
Burnett his written report of the same, and which report or a 


printed COpy thy reol is now on frie Witt tha il tl lavits it) this Ciuise, 


I 
and which report, these affiants say, was In all respects a truthful 
and correct one. 

That afterwards, On} Decem bi r oth, ISS4, these athants received 
another letter from the sald Burn il, a COpy of which Is hereto ate. 
tached, marked Exhibit “ C,” aud made a part of this affidavit, the 


® 
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original of which is also subject to the inspection of both court and 
op posite counsel, 
These affiants further say that the contract between them- 
200 ~~ selvesand Burnett in relation to the purchase of Munson’s 
ranch is disclosed and stated in “ Exhibit A,” and which was 
and is in substance that Munson was to pay the commission to these 
afliants; and these affiants again call the attention of the court to 
Lurnett’s letter of December 5th, 1884, and who, with a knowledge 
that Munson is to pay them, again repeats the injunction to buy on 
the lowest terms and as if affiants were buying for themselves, and 
from which last-mentioned letter it will be seen that Burnett him- 
self did not then know with definiteness the shape the enterprise 
was to take or the parties to be connected therewith. 

That these affiants, in good faith, from time to time carried out 
and performed all the commands of the said Burnett, and the said 
Burnett at all times knew all that these affiants at anv time did ; 
that on or about December 22d, 1884, the said Burnett sent a cable- 
gram to these affiants, which was received by them, and a copy of 
which is hereto attached, marked “ Exhibit DY” and mi ade a part of 
this affidavit, directing them to buy the ranch on the very lowest 
terms; that the same was signed by him; and these atti: ants call the 
attention of the court to the affidavits on file made by the directors 
of the company, in which they state that the very form of the cable- 
gram was adopted by the company and directed tu be sent, yet it 
was sent in Burnett's name to these affiants in further explan: itlon 
of Burnett’s letter to them that the business was to come through 
him, and as a circumstance corroborating the statement of these af- 
fiants that Burnett was the one person put forward: by lis associ- 
ates, Whoever they might be, and, as a promoter, incorporator, di- 
rector, and stockholder, to make and conclude the purchase of the 

Munson ranch. j 
201 These affiants further state that all the subsequent direc- 
tions of the said Burnett to buy the ranch at the very lowest 
terms and as if these aftiants were purchasing for themselves could 
not emphasize the original direction given them in his first letter to 
make a hard bargain with Munson, and at the same time providing 
for a commission to be paid them by Munson. 

These affiants further state that George Burnett was the one per- 
son in England who first suggested the floating of a company to be 
composed as events might fashion, was one of the original promot- 
ers, Was the promoter and managing director who h: id charge, and 
we might say the entire charge, of the purchase of the ‘Munson ranch 
for the e xpected company, and who knew just exactly how we were 
to be paid; and we further call the court’s attention that in his first 
letters it was In expectation that either Mr. Coburn, or Mr. Ewing 
would likely be made manager of the ranch,and in the prospectuses 
on file in this ease issued by the company such management was 
hinted at long before he was appointed, and which wei ¢: all the court’s 
attention to for the purpose of showing that it was not a thing de- 
cided upon at the time of the appointment. 

These afliants call the attention of the court to the reiteration of 
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Burnett of his first command to make a hard bargain with Mun- 
son to buy the ranch on the very lowest terms, and which we ask 
the court to consider in the light that our commissions had already 
been agreed upon by Burnett. 

These afflants further state that Burnett not only knew person- 
ally this ranch, of its details, character of the cattle, the situation 
und values of the lands, but in substance knew all the facts em- 

braced in Ewing’s report by personal inspection of the 
202. ranch when in America, and we call the attention of the 

court to the different prospectuses pn file showing the state- 
ments of the company as to the ranch and the exceedingly advan- 
tageous terms upon which it was purchased; that in pursuance of 
Burnett’s direction the trade was closed with Munson, and these 
affiants were paid the commissions agreed upon by Munson to be 
paid us and agreed upon by Burnett. At the time of making the 
contract with Munson he declined to pay the $25,000 promotion 
money, and affiant Ewing ascertained that it would be impossible 
to close the trade with him for the eattle at $18.50 per head and ob- 
tain from him any portion of $25,000 as promotion money, and that 
for the purpose of obtaining the same he thereupon agreed with 
Munson that he should pay 860 for three-fourths of the bulls, that 
being the proportion of high-grade bulls in his herd and actually 
worth the money, and it was upon this that Munson would consent 
to pay any proportion of such promotion fee; thatat the time affiant 
wing consented to this as faras he could, and immediately thereon 
wrote to the company making a full and complete explanation of 
everything that was done in that respect, and the company had a 
full and complete knowledge of the entire transaction, and that it 
Was impossible lo gel the entire amount of promotion money which 
the company wanted even with this arrangement, and that the 
arrangement made with Ewing only produced $17,500 promotion 
money, and every dollar of which inured to the benefit of the com- 
pany, and in this connection these affiants, knowing that Burnett 
understood the entire transaction with them, and that he was man- 
aging the affair across the water, did as they were directed to by 
Burnett—made the contract in the name of W. N. Ewing and upon 

the terms known to Burnett, and the affiant Ewing, at his 
205 re quest, made adeclaration of trust to the Cedar Valley Land 

and Cattle Co.. Limited, which at thattime was not in existence. 

These affiants further state that the purchase made by wing 
of the ranch ‘and upon the exact terms of which the company ob- 
tained itand which was known by Burnett was an exceedingly 
great bargain for the company, and for a sum in the neighborhood 
of $100,000 less than its actual value, and as will be seen by refer- 
ence to the prospectuses ot the colnpany how on file with the ath- 
davits In this action. 

These aftiants further state that at about the time the contract 
was made there was forwarded to these athants from Mr. Stewart, a 
member of the board, a statement showing the prices at which other 
cattle ranches had been purchased and prices that had been paid 
for other ranches, a copy of which statement is hereto attached, 


> ilhdeuaanlalpe ase 


120 JAMES M. COBURN ET AL. YS. 


marked “ Exhibit E,” and which, as these affiants believe, shows the 
great disparity of price at which the Munson’ ranch was obtained 
In comparison with the prices paid for other cattle ranches in 
America. 

These afliants further state that the entire amount of their com- 
inissions received from Munson was the sum of $40,000, and which 
Munson had before that time agreed to pay ; ‘that for the purpose 
of bringing Munson down in his price when affiant Ewing went 
there to purchase the ranch he followed the direction of Burnett and 
told Munson that he had also another ranch in view, as appears 
from Munson’s affidavit, and this was a lever that helped bring 
Munson to terms. 

These affiants further state that neither of: these affiants were 

ever promoters of the company; never. signed any of its 
204 preliminary papers; never signed its articles of association, 

nor in any other way or manner did either of them have any 
connection or privity with the company until the 4th day of March, 
I8S85, when they became subscribers to 2,000 shares of stock, and 
thiat thev made such subscription as they have before stated Upon 
the conditions that wing should be made hahager, and in this re- 
gard we call attention of the court to the prospectuses of the com- 
pany, in which they state in substance that it Is expected to get a 
certain experienced person in Americato manage their affairs, and 
which these afliants allege was none other than affiant Ewing who 
is alluded to; that the statement made by the directors of the com- 
pany that the proposition of Ewing to become manager was rejected 
by the board was at all times before such affidavits were made un- 
known to these afflants, and the proposition to subseribe was made 
on the ground, as we have before stated, that Ewing should be made 
Mahager, and we eall ip support of our statements the fact that the 
stock subseription was made and his appointment as manager was 
made following each other, and that the records of the Company, as 
these afliants believe, will not show any adverse action of any kind 
taken on the proposition made by ofhant Ewing.” 

These affiants further state that it was expected ahd intended that 
certain beef cattle should be sent to market in the fall of 1885; that 
they were started on the road, and after they had proceeded a short 
period on the journey the markets in Kansas City beeame so low 
that it was deemed advisable for the best interests of all concerned 
that they should be returned to the range and held for market for 
next year, Which course was advised by other experienced cattle 

en 
205 These affiants further state that hey are a large, if not the 
large st, stockholders in the Company and are interested in its 
welfare; that they have done nothing hostile to its interests er ad- 
verse to an economical and prohtable course of business in the di- 
rection of its affairs. 

These afliants further state, and each >pe aks for himself and not 
for the other, that at no time has the e hipany or any one eonnected 
therewith ever desired to know or offered to pay these affiants any- 
thing whatever for their services in purchasing said ranch. 
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These affiants further state that they append hereto a letter re- 
ceived from the company, dated September 7th, 1885, marked “ Ex- 
hibit Fk,” and in which the claim of the company that Coburn «& 
wing were their agents is pressed upon the single ground that on 
March 4th, 1885, Ewing was made manager, and his pay was to com- 
mence from January Ist, and that from this fact he was constituted 
a servant of the company. 

Further than this these athants say not 

JAMES M. COBURN. 
W. N. EWING. 


Subscribed and sworn to before me this 5 day of January, 1886, 
My commission will expire Aug. 22, 1888. 
[SEAL. | HENRY M. STONESTREET, 
Notary Public. Jackson Co., Mo. 


206 Via Cork. Private. 
James Finlay & Co. 


o4 LEADENHALL Street, Lonpon, 3 July, 1884. 

J. M. Coburn, Esq., Kansas City, Mo 
Dear Sin: I duly received yours of the 14th June. Iam sure 
you know that I would willingly do anything I could for you and 
your partner, but I do not think you should ever try to get the 
prairie. The direction is not good; Forbes, of course, would never 
get it. His name was mentioned by Mitchell, a mischief-making 
iw ye r Who Was eventually put down at the meeting. Since | came 
here I have brought the Munson ranch before some friends, most 
of them directors of the Western Co. I have stipulated that except 
the secretary here, who is acompetent man, no other employe of the 
Western is to havea word to say about it, especially Forbes. I wanted 
(hem to form a company without my name, but they insist on my 
joining,and therefore | insisted on its being placed under your manage- 
ment. At the moment all ranches and American schemes generally 
ure in very bad repute, and it may be difficult to float a company, 
but by the time Ewing’s report comes here I think things will have 
improved and the board will be influential. Just you and Ewing 
take things quietly ; sooner or lat rVyou will gel plenty todo. I ean 
sec some things looming in the distance already. You, I know, 
arranged for a commission on this transaction with Munson that, of 
course, you attend to with him; here we know nothing about that. 
Now. us this business only CONES through ie, and as | Ht 
207 ~— bound to join the concern which I did not want, I am clearly 
of opinion that as my partner does my work and enables me 
to attend to such things that £1,000 should gO to him and the bal- 
ance be equally divided. This 1 do think a Very liberal arrange- 
nent. You must make a hard bargain with Munson and let the 
report be very minute and particular. l am to report on Kwing’s 
capacity to do the work when the time comes. I got the parties to 
give up tie Cresswell thing for this, which you and I agreed was 
much better. Get Munson’s offer very distinct; you know he is 


16—141 
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changeable. If he won’t work we can get, the Qui-ta-que. My w 
and I go home to-morrow. We have been detained arranging. t thi 
business. 


Yours truly, GEO. BURNETT. 


True copy of the original. 


STELLA POTTER. 


208 Exuipbit B. 


Via Cork. James Finlay & Ca, 


34 LEADENHALL STREET, ‘LONDON, 3 July, 1884.- 
Messrs. Coburn & Ewing, Kansas City, Mo..- 

Dear Stirs: Respecting Munson’s Paloduro ranch, of which | 
brought the particulars home, and with reference to Mr. Munson’s 
letter to me dated May 4th and the corresponding map and state- 
ments, all of which I herewith send you, having retained copies here, 
some friends along with myself think it probable that if the ac- 
count of the ranch can be verified and the statements made regard- 
ing it can be confirmed we may be able to float a company to 
purchase it. ! have undertaken on your behalf that your Mr. 
Ewing will arrange with Mr. Munson and without delay proceed 
examine the property. Asin the meantime, there is no company 
formed, I lave stated that your Mr. Ewing would give his services 
gratuitously, being paid his expenses on the trip, and this, in con- 
sideration of the property, should the company be formed, being 
placed under your Mr. Ewing’s management. : 

Land.—You will, of course, report as to the quality of the land for 
ranching purposes, the nature and quality of the grass, particularly 
us to the living water, whether the streams marked on the plan 
have actual water constantly in them or if thry are water-courses ; 
and, ifso, how much of them are generally dry. Describe the cafions 
and broken ground as regards shelter in winter, and whether there is 

sage grass in the breaks. Say whether hay can be cut upon 
209 the banks of any of the streams; and, if so, to what extent. 

Mention also whether there are any damp hollows on the 
upper flats where tanks could be efficiently constructed. 

Corrals.—Report on the number and condition of the corrals, and 
whether there is sufficient hard wood on the property to construct 
more or make fence posts. I infer there must. be, from the name, 
Palodvro. 

lences.—Mention the condition of the fences now existing and the 
necessity, if any, that may exist for their extension and how much 
might be wanted : 

Cattle —The 5,000 steers I know about, as they are in the Dixon 
Creek pasture, but_report particularly on the quality of the cattle on 
the ranch, the quality and age of the cows, and particularly the 
a ality of the bulls on the range; how many have been geceutly put 

, their age, and general condition ; also give idea as to there being 

‘A perme ient number. Re port what proportion of: the herd you con- 
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sider pure Texan and what you consider graded ; also general size 
of the cows, and particularly arrange for strict counting of the cattle 
on the range. Report generally on the horses, wagons, implements, 
and houses, if any; also where the headquarter ranch is. Be careful 
to note the quantity of loco, and, in short, generally on the ranch 
and its value. 
Regarding Munson’s valuation, the price put on the freehold land 
is too high, as weil ason the land Munson controls. There must be a 
substantial reduction on these items and generally ou the price, con- 
sidering the herd of cattle. We propose to form the company by 
calling up half the £10 shares and getting money on the debentures 
on the other half. There must be included in the price a sum of 
$25,000 to be paid here for getting the company floated, and we ex- 
pect that Munson may take one-third the price in shares and 
210 debentures. As the money can only be called up from share- 
holders at intervais of time, the length of time for payment to 
Munson was to be very liberal. 
Yours truly, GEO. BURNETT. 
iEenelosures: 
Letter from Munson to me 21st May. 
Map of property. 
Statement of expected return. 


True copy of original. 


STELLA POTTER. 


EXHIBIT “ C,” 


Via Cork W. N. Ewing, Esq. 


LONDON. Dy Di Cert., LSS l. 


Messrs. Coburn & Ewing, Kansas City, Mo. 

Dian Sirs: [have now to write especially in connection with your 
letter to me of the 22ud October regarding the Munson ranch. 

Col. Stewart has arrived, and all the party who are desirous of 
forming a company to buy this property are duly impressed with 
the desirability of acquiring it, and [ enclose a prospectus of our 
proposed company, so that you can understand the basis on which 
we are proceeding. You cannot, I feel sure, understand the diffi- 
culty of inducing any one to invest money In anything American 
at present. ‘The Cresswell is nominally carried through, but not by 
the publie, but by the individually very large amounts which Mr. 
MecKenzie’s friends have invested in it 

We quite recognize how important it is with a man like 

211 Munson that you should be able to pay him in cash so as to 

reduce the price to the lowest possible point. You will notice 

that we have based the price to be paid him for the property on 
vour ideas as expressed in your letter of the 22nd. 

We have now placed the company before the public and are in 
hopes that we will get the capital wanted, and in the event of our 
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doing so I want you to be prepared, when we ascertain the result, 
for a cable which we will send as soon after the 18th current as we 
Cali. 

You will then be expected to make a very minute and firm bar- 
gain with Munson, allowing no point for dubiety and ro loop-hole 
which may give rise to dispute, having everything in writing. 
Make the price as low as you possib ly can “and the te rms of payment 
as distant as possible, as we have to take time with the instalments 
on the money subscribed—gathered in—and we have to get the de- 
benture money, which we cannot advertise for until we ,proceed — 
allocate the shares. Let the various payments, therefore, be as pro- 
tracted as possible. Stipulate that a very sufficient margin shall be 
left unpaid until the cattle are all counted and the titles to the land 
certified as correct and the leases be found in order as deseribed. 

As it is possible that we might not be able even to lave the whole 
amount ready for payment on the specified ¢ dates, you must provide 
In the bargain for such contingency, stipulating that we do not in 
such a case forfeit any sums previously paid, and let any interest to 
be pata be is low as you possibly can—nhot exceeding, | should 
think, six per cent. 

Your own intelligence will suggest anything I have omitted to 
mention. and you Will act iis if the whole transaction Was Ol} your 

OWh ACCOULT. 


212 Yours truly, GEO. BURNETT. 


True copy of the original. 


STELLA POTTER 


‘Exurpit DD.” 


LonpON, Dee. ° LSS4. 


To Cockburn, Kans. City, Mo 

Buy ranch, very lowest terms not exceeding sum mentioned 
your letter twenty-second October and conditions my letters fifth 
and sixth December. Cable lrapulsive, London. 


ieee 
-w 


URNETT. 
True copy of the original. 


STELLA POTTER. 


913 “Exuisit E.’ 3 
Nebraska, October, 1SS2 : 

No freehold land mentioned: Calves not thrown .in: — 2. 
“stated to be” IS519 eattle. of OOO. or very nearly SPO a | id, 
which 975 are bulls, 3500 calves, ineluding calves; 4 of indies 
[50 horses profits over 10% a salary to Wim. 


Mayer, with compensation of 
£10,000 if engageme nt is broken. 
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Cattle Raneh & Freehold Land Co. of Texas: 
17,000 acres freehold, 20 per Calves not thrown In. 
acre; horned cattle, £6 per head 
delivered; improvements, £1,000 


New United States Cattle Ranch Co., 5rd Jan., 1SS4: 


No amount of freehold land mentioned. Books show 9,000 head 
of cattle, but the vendors only guarantee to deliver 6,000 head, of 
which 125 ure bulls and 200 horses Company Lo collect remaining 
stock at own expense; $410,000. No mention of calves thrown In. 


Hansford, 23 Nov.. 1SS2: 


“About” 14,000 aeres freehold No mention of calves thrown 
“About” 35.000 eattle. in: &1.000.000.00. 
214 -: 650 bulls. 
Ky 120 horses. 


S mules. Improvements. 


Consolidated end of LSS5 contract to take effect 1 Mareh : 


100,000 aeres freehold, $2.50: he ecalves of ISS3 are not 
74,500 cattle, $25; 500 stock thrownin. The calf crop of 1884 
horses. S40): 200 saddle horses, is thrown In, but as the calves 


S40: 2.000 stock hows, 84: 1.000 ‘~ not in existence when the 
bulls. SO? OD: Improvements, contract took etlect it would in- 
$9 500. deed have been difficult to count 


or pay for them. 


Dakota, Ist March, 1S83: contract dated 21 Feb., 1883: 


No freehold land stated. Calves of ISS2 not thrown —;: “ stated ” 
to be “about 17,000 head.” of which 7,500 are cows, with the pre- 
vious year’s branding of 4,000 calves, £108,125; also a bonus of 
£5,000 to Mr. Freiseu, besides 4 of improvement or increase of herd 
in ISS8S8 and } of annual profits divided among shareholders for past 
five years. Price per head of estimated numbers, including calves 
of 1882, about 331.00. 


Espuela, Lith December, ISS4 
| L500 acres freehold. $2) per AcTe ° Hut wn) cattle to be counted, 
S25 per head. Calves not to be counted. Purchasers to pay 
215 half expense of fencing necessary for counting ; oUU horses, 
$50. Equipments e. $25,000 


Prairie Co. : 


Bought in ISS? the ranch between J J. and (‘rosswell. 7400 
head. £38.665. No mention of calves thrown in. No amount of 
freehold mentioned. 
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Swan Co.: contract took effect 31 Dec., 1882: 


No amount of freehold men- No mention of calves thrown 
tioned. 87,507 cattle at $25; in, the agreements being dated 
1,660 bulls at $75; 883 horses & 29th Nov., 1882; 15 Feb., 1885, 
mules, $50; ranches, fencing, &e., and 9th March, 1885. 
£41,257. 


Northfields Co., April, 1883; contracted for a range: 


No amount of freehold stated, Ol} which there were only about 
£4,500 worth of cattle, houses, implements, ete., giving £50,000 in 
deferred shares to vendors for range rights, and one-fourth of the 
capital allotted from time to time & beyond £50,000. Cattle, ete., to 
be valued and paid for besides. No mention of calves being thrown 
in. 


Deer Trail, 23 Jan.., 1SS3: 
100,000 acres freehold. Range Calves thrown in—£220,000, or 


rights, £100,000; 36,000 head of upwards of £6 per head! 
eattle, 300 bulls, 260 horses. 


9216 Freehold Ranch & Cattle Co.. Ist Jan... 1883: 


162.681 aeres freehold: 13,265 No mention of calves, thrown 
cattle, 201 bulls, “ aeecording to in. 
stock book : " O63 ly Orses, 
£160,000. 


¢ 


Western American, 7th Sept., 1882: 


No freehold land stated : 2.500 No mention of calves: thrown 
head of cattle, 32 horses. in, for which the vendors — 


£20,000 in fully paid-up deferred 
shares, the deferred shareholders 
recelving, In certain contingen- 


cles, | of the total assetS of the 


company if wound up. ° 
American Cattle Co., 1] NOoV.. 1SS2: 

No freehold land stated : 25,000 Calves thrown in: £200,000 
to 25,500 eattle. 200 bulls, 550 less £50,000 receivable from sales, 
horses, or £150,000, which is at. the rate 

of £6 os. per head for 24,000 


head, 

Note.—This ranch i$ in Ne- 
braska, and is presumably more 

217 a feeding ground than a breeding 
herd. No probable number of 
calves is stated, and ? of surplus 
profits beyond £20,000 for ten 
vears; vendors to manage the 
property. ; 


eect 
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Nevada, 19 October, 1883 - 


30,000 aeres freehold ; 6,000 Calves not thrown in; £68,400 
rattle, 1,500 calves, 500 horses, and £5,500 as bonus to Mr. Ham- 
125 hogs. inond, 


Pastoral, March, 1884; agreement dated 15 Feb., 1884: 
20.000 acres freehold land. ‘To be delivered — counted at 
Ys. Od. per acre; 35,000 cattle, $28.60 per head; calves to be 
160 bulls, 400 saddle horses, 300 thrown In. 
breeding horses. 
NOTE.—Mr. Lawson recommended the ('o. to accept and pay for 
the cattle as 34,000. In the result 28,615 were actually delivered. 
Western, June, 1SS2: 
About 1,200 acres freehold: S020, 400, besides vendors’ 
21,031 head of cattle. right, subsequently redeemed for 
£16,200, after a payment of £— 
in ISS2. 
215 NOTE — The above price ot S520,400 shows an average of 
$24.74 per head; calf brand of 1582 estimated at 6,000. 


United States Cattle Ranch Co., 1 Dee 1882: 


No freehold land © stated : Calves not thrown in; £60,000 
11,000 cattle of all ages, 150 in eash, 46,000 in deferred 
bulls shares; vendors to manage ranch 


for five years at @& f). head }). 
annum. 


Cattle Ranch Land Co 
Paid £60,000 for range rights 


True copy of the original 


WM. F. DAWS 


10 The Cedar Valley Land and Cattle Company, Limited, Mor- 
gate sireet chambers (30a Morgate street). 


Lonpon, E. C., 7th Sept., 1885. 

Dear Sir: Iam to acknowledge the receipt of your letter of 24th 
ulto. confirming your cablegram of the 17th ulto. 

The chairman, who is in London on the company’s business, also 
received to-day vour letter of the 22nd ulto., in which you offer an 
explanation of the circumstances under which a sum of money was 
accepted by you from Mr. W. B. Munson by way of commission on 
the purchase of this ranch by the Cedar Valley Company. 

I am to inform you that at a meeting held here this day to con- 
sider your letter the board were of opinion that your explanation 
of the circumstances is not in any degree satisfactory. Your en- 


gagement as manager of the company was dated, at your own sug- 
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gestion and request, from 1st January, 1885, and this fact constituted 
you a servant of the company, in which capacity it was a distinet 
breach of trust for you to accept any commission whatever, at all 
events without affording your employers full information in regard 
to the offer of such commission and its armount. This would have 
given them the opportunity of deciding whether they would have 
completed the purchase for which they were not paying the lowest 
price, inasmuch as it was saddled with a very large commission to 
your firm. As you were a servant of the company, you were bound 
in law as well as in honor to make over to the company all sums 
received by way of commission; but the fact of these pay- 
220 = ments was throughout studiously concealed from the directors. 
The terms of your letter of the Sth January, 1885, page 4, 
appear untmistakably intended to give the directors the linpression 
that you were receiving no commission on the transaction, and the 
circumstances under which you allowed Munson to make a sur- 
charge upon 75 per cent. of the bulls show clearly that’ you were 
dealing improperly with the interests intrusted to your charge. 

These facts, as well as all the circumstances connected with the 

receipt of the various sums by you, as vouched for by Mr. Munson 
and corroborated by another influential and credible witness, were 
laid before the lawyers in America, who advised that there would be 
no difficulty in obtaining a judgment against you there. » The case, 
including your letter of the 22nd ultimo, has also been laid fully 
before the solicitors and counsel of the company in England, and il 
copy of the solicitors’ opinion is enclosed herewith for your perusal. 
[mn pursuance of their advice [am instructed by the board to eall 
upon you to refund the sum of $73,924, received by you .in various 
ways by way of commission, videlicet : 

(1.) $10,000 out of the first payment of $100,000 remitted 30th 
Dec., LSS. ‘ 

(2.) $15,000 out of the payment made on Ist May for the land. 

(3.) $15,000 out of payment made on June 20th for cattle. 

(4.) $15,000, being excess of price paid by Munson to .your firm 
beyond the value of a property purchased by him 
from you. Mr. Munson states that he ise willing to 
surrender this property for $60,000, and that he 
knew he was paying $15,000 in excess of its value, 

but that he preferred paying such excess 


ool rather than take $50,000 in shares of a com- 

pany to be managed by Mr. Evting, whose 

——— ability to manage it and whose honesty he equally 
SI0,000 doubted. ; 

(5.) 18,924, being difference of $41.50 upon 75 per cent. of the 

bulls as originally agreed on. Mr. Munson had 


originally agreed to give a rebate of $25,000 to as- 
sist In defraying the preliminary expenses of the 
Company, as stated in vour letter of &th January. 
Mr. Munson states, however, that in corisequence of 
the large sums to be paid to your firm by way of 
commission he could only consent, at.the time of 


a 
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signing the formal contract, to allow to the company 
the sum of $17,500 by way of rebate, and that in 
order to recoup him in this sum you allowed him 
to charge $60 in leu of $18.50 for 75 per cent. of 
all the bulls, thus entailing upon the company the 
loss above stated. 


This sum is to be paid to Mr. Fisher, who holds a power of at- 
torney avthorizing him to act for the company in all matters, and 
whose discharge ol the claim shall be your sutticient receipt. In the 
event of your delaying to doso Mr. Fisher is empowered to institute 
anaction at law against you in the American courts for,the recovery 
of the money ; and in the meantime the directors, in the exercise of 
the powers conferred upon them by the 41st article of association, 
will enlorce a lien upon the 2.000 shares held by yourself and your 

partner, and will decline to register the transfer of the 
222 whole Or any part of them 


Yours truly, THOMAS E. WEBB, Seeretary. 
W. N. Ewing, Esq., Messrs Coburn & Ewing, Kansas City, Mo. 


True copy of original. 


S. E. POTTER. 
225 The following affidavit Was also filed Olli the 7th day of 
January, 1886: 


In the Cireuit Court of the United States. Western Division of the 
Western District of Muissourt! 


James M. Copurn e¢ al.. PI’ffs, 


Tue Cepar Vatiey Lanp & Carrie Company ef al., Def’ts. J 


Thomas T. McGer, being duly sworn, upon lis oath says that he 
is a member of the firm of Mood, & McGee and engaged In the 
business of handling cattle in the State of Texas, and during the 
present vear has been familiar with the business of handling, ship- 
ping, and sé ling such cattle on the market: that in the fall of 1SS5 
from his raneh in the State of Texas he brought up to the railroad 
thirteen hundred head and shipped them to market, and that from 
the condition of the market as it has been all during the last fall it 
would have been better to huve retained said cattle pon the ranch, 
and had he known the prices that would have been realized therefor 
he would have preferred to have had said eattle driven back again 
to the ranch in Texas Athant “ays that he Knows of his personal 
knowledge of about two thousand head of cattle that were driven by 
the American Pastoral Company from their ranch in the State of 
Texas, which is situated within about a hundred milesof the ranel 
of the Cedar Valley Land & Cattle | ompany, to Dodge | ‘ity, Kansas, 
and which was in the past fall, and, finding the condition of the 


1j—141 


a ly yet 
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market, the owners returned then again to their ranch in the State 
of Texas. This was in the latter part of October or the’ first of No- 

vember, 1885. Aftiant further says that, as a practical man, 
224 he is satisfied that the move of W. N. Ewing in ‘causing the 

cattle to be returned to the ranch which were collected by the 
Cedar Valley Land & Cattle Company and started to be driven was 
a wise move and to the best interests of said company. Affiant 
further says that he has no interests whatever in this contro- 
Versy 


TOM 'T.: McGEE. 


Subscribed and sworn to before me,in Kansas City, Jackson county, 
Missouri, on this Ist day of January, 1586. 
[SEAL]. HENRY M. STONESTR BE a 
a I ublie, Jackson ( ., Mo. 


4 


My commission will expire Aug. 22, 1888. 


bo 
; 


The following affidavit was also filed on the 7th day of 
January, L886: 


i 


In the Cireuit Court of the United States, Western Division of the 
Western District of Missouri. 


JamMES M. Copurn et al., Pl’ffs, 
DS, . 
The Cenpar VaLLEY LAND AND CatTLeE Company et al.. Def’ts. 


, 


Rh. G. Heap, being duly sworn, upon his oath says that he isa 
resident of Trinidad, Colo.; that he has for twenty years been con- 
nected with the cattle business; for near three years past up to the 
first of December was general Mahager of the Prairie Cattle Com- 
pany, Limited: the said company is believed to own over LOO.000 
head of cattle; that he has been familiar with the business of hand- 
ling, shipping, and selling such cattle on the market; that in con- 
sideration of the exceedingly low prices of beef during the last fall 
that, according to his best Judgment, it would have been/if possible, 
for the reason above stated. the best }) jan for rane hme ‘n to hold 
their beeves over until another year; that he is satisfied, as a prac- 


‘ 


tical eattle man,that such a course would seem for the oe interests 


of any one engaged in the cattle business. Affiant further says that 
he has no personal interest whatever in this controversy: 


Rk. G: HEAD. 


Subscribed and sworn to ret me, in Kansas City, Jackson 
county, Missouri, on this 2nd day of January. : 
My commission will expire Aug. 22, 1SSS. 
[sEAL.] HENRY M. STONESTREET. 
Notary Public, Jackson County, Missouri. 


996 The following affidavit was also filed on the. 7th day of 


January, LSS6: : 


a 


re ene 


on 


— 
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In the Circuit Court of the United States, Western Division of the 
Western District of Missouri. 


JAMES M. Copurn et al., PI’ffs, } 
‘8 ya 


Tue Cepar Vatiey Laxnp & Carrie Company ef al., Def’ts. } 


SeTH Masry, being duly sworn, upon his oath says that he is a 
resident of Jackson county, Missouri; that for a number of years he 
has been engaged In the business of cattle-ranching in the State of 
Texas; that during the present year he has been familiar with the 
business of handling, selling, and shipping such cattle upon the 
market; that in the latter part of October Mr. Ewing informed me 
that he had collected and was then driving to market about two 
thousand head of beeves belonging to the Cedar Valley Land «& 
Cattle Company. At his solicitation Ladvised him thatit would be 
to his interest and to the interest of the company he represented to 
return said cattle to the ranch and turn thein loose upon the range ; 
that I have been familiar with the market since then, and I know 
of no reason to believe but that my advice was for the best, and that 
as a practical man believe the move of Mr. Ewing in turning the 
cattle back was to the interest of liis comlpany. Afthant further suys 
that he has no personal interest whatever in this controversy. 


SETH MABRY. 


Subscribed and sworn to before me,in Kansas City, Jackson 
county, Missouri, on this 4 day of January, 1556. 
[SEAL. | FRANK SIMPSON, 
Notary Public, Jackson County, Mo. 


My commission expires Nov. 7, 1887. 


yy | The following affidavit was also filed on the 7th day of 
January, 1886: 


In the Cireuit Court of the United States, Western Division of the 
Western District of Missouri. 


JamMes M. Copurn ef a/., Pl’ffs, } 


ia - 


Tur Cenpar Vattey Lanp & Catrire Company et al., Def ’ts. } 


J. K. ZimmMerMAN, being duly sworn, upon his oath says that I 
am a resident of Jackson county, Missouri; that for a number of 
vears have been engaged in the business of cattle-ranching In and 
adjacent to the Pan Handle of Texas; that during the present year 
[ have been familiar with the business of handling, selling, and 
shipping such cattle upon the market; that I had cathered 1,00 
head of beeves with a view of driving and shipping them to the 
Kansas Citv market; that the condition of the market during Oc- 
tober and November was such that | did not deem it to my interest 
to continue driving said cattle to the market, and after holding them 
some time finally concluded to turn them loose again on the range; 
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| that I know of no reason that sinee then that my actions were not 
for the best. Affiant further says that in a conversation with Mr. 
Ewing in the latter part of October he advised Mr. Ewing what he 
intended to do, and also that he believed it would be to his (Mr. 
Ewing’s) interest to return a lot of cattle which had beew gathered 
by the Cedar Valley Land and Cattle Company and were then being 
driven to the market; that it would be to his interest and the com- 
pany he represented to return said cattle to the ranch rather than 
bring them to market and sell them at the low prices then 
228 __— being offered; that asa practical cattle man affiaut further 
says he believed that the move of W. N. Ewing in causing 
cattle to be returned to the ranch which were collected and started 
to be driven was altogether to the best interests of the company. 
Affiant further says that he has no personal interest whi atever in 
this controversy. 


| J. K. ZIMMERMAN 


Subseribed and sworn to before me, in Kansas City, Jackson 
county, Missouri, on this 4th day of January, 1886. 
My commission will expire Augus ‘t 22. 1888. 
[sea] HENRY M. STONESTREET. 
Notary Public, Jackson County, Mo. 


ee ae eS eg ak 


229 The following affidavit was also filed on the 7th day of 
January, LSS6 


[In the Cireuit Court of the United States, Western Division of the 
Western Distriet of Missouri. 


James M. Copurn ef al., PI’ffs, 


in, » 


Tue Cepar Vatrey Lanp & Carrie Company et al. Def'ts. J 


N. ‘T. Eatrox, being duly sworn, upon his oath says that he is a 
resident of Jackson county, Missouri, and that he has for 18 years: 
been engaged in the busiuess of cattle-ranching in the Pan Handle 
of ‘Texas; that during the present vear he has been fameliar with 
the business of handling, shipping, and selling such cattle on the 
market; that during the fall of 1885 he brought several’ hundred 
head and shipped them to market, and that from the condition of 
the market as it was all during the last fall it would have been better 
to have retained said cattle upon his ranch, particularly a shipment 
which reached Kansas City about the 4th day of Nov., and had he 
known the prices that would have been realized therefor he would 
have preferred to have had said cattle driven back to the raneh in 
Texas. Athant further savs that as a practical man he is. satisfied 
that the move of W. N. Ewing in eausing cattle to be returped to 
the ranch which were colleeted by the Cedar Valley Land & Cattle 
Company and started to be driven was a wise move and altogether 
to the best interest of said company Atlant farther says’ thi at he 
has no personal interest whatever in this eaprene 


a EATON. 


THE CEDAR VALLEY LAND AND CATTLE CO. (LIMITED). 123 
¢ 


Subscribed and sworn before me, in Kansas City, Jackson county, 
Missouri, on this 4th day of January, 1886. 
My eommission will expire August 22, 1888. 
[SEAL.] HENRY M. STONESTREET, 
Notary Public, Jackson County, Mo. 


230 On the 7th day of January, 1886, the following aftidavit 
was filed : 


In the Cireuit Court of the United States. Western Division of the 
Western District of Missouri. 


James M. Copurn ef al., PI’ffs, 


- 


Tue Cepar Vauttey Lanp & Carrie Company et al., Def'ts. } 


A. J. Snyper, being duly sworn, upon his oath says that he is a 
resident of Jackson county, Missouri, and that he has for ten years 
been engaged in the business of cattle-ranching in the Pan Handle 
of Texas; that he is also a member of the tirm of A. J. Snyder & 
Co., of Kansas City, Mo., commission mereliants, handling cattle of 
every kind and description ; that his firm handles and sells more 
Texas cattle than any concern in Kansas City, Mo., and that he has 
been familiar with the market for the past six months; that at re- 
peated times during the fall of 1885 W. N. Ewing, one of the 
plaintiffs in the above case, called on me and asked my advice in 
regard to sending to market certain cattle in the T anchor brand, 
which brand of cattle I had heretofore sold, and was well acquainted 
with the class of cattle in that brand; that Mr. Ewing repeatedly 
called on me in the latter part of October and the first of November 
and informed me that he had on the way about two thousand head 
of beeves in the above brand of cattle that had been collected and 
was being driven to the railroad with a view of shipping thetn to the 

Kansas City market,and the condition of the market was such 
231 = at that time that lL advised Mr. Ewing it would be to his interest 

and the interest ot the company he represented to return 
said cattle to the ranch and turn them loose upon the range; that I 
have been familiar with the market every day since then, and I 
know no reason to believe but that ny advice was for the best and 
the move of Mr. Ewing in turning the cattle back was to the inter- 
est of his company. Affiant further says that he is a member of the 
firm of Snyder and Drumm, and 1s at present engaged in the ranch- 
ing business in the Indian Territory, which lies adjacent to the Pan 
Handle of Texas; that they are owners of about 15 thousand head 
of cattle; that during the fall of 1555 said firm bought at Kiowa 
about 4 or 5 thousand head of cattle, known as Texas beeves, which 
had been drivea to this point to be shipped on the inarket here for 
fat cattle: that the condition of the market for such cattle was so 
verv low that they did not ship them. but turned them back to their 
ranch and range in the Indian Territory. Athant further says that 
to his personal knowledge he knows of several thousand head of 
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cattle besides these cattle that had been driven to the railroad for 
shipment and returned to the range by the owners on account of 
the low condition of the market. 

Affiant further says that he has no personal interest whatever in 
this controve rsy 


J. SNIDER. 


Subseribed and sworn to before me, in Kansas City, Jackson 


county, Missouri, on this 5th day of January, 1886. 
My commission will expire August 22, 1888. 
[SEAL. | HENRY M. STONESTRERT, 


Notary Public. Jackson (County, Mo. 
932 Afterwards, to wit, on the 9th day of January, A. D. 1886, 
tlhe following entry appears of record, to wit: 


JAMES M. Copurn et al. 
against - 1069. 
CreparR VALLEY LAND & CaTtTLe Co. } 
and 


Cepar VatLey Lanp & Carrie Co. ) 
against > 1070. 
James M. Copurn et al. ) 
The following order Was this day filed and ordered Lo be recorded, 
to wit: 


In the Cireuit Court of the United States of the Western Division 
of the Western District of Missourt. ()etober Term. 


SATURDAY, January 9, 1886. 
The Cepar Vattey LANp anp CatrLe Company, Limited, of ) 


London, 

against 

JaMeEs M. Copurn and Wa. N. Ewina 
and 

JAMES M. Conurn and Wma. N. Ewinea | ) 


against > 
Tue Cepar VALLEY LAND ANDCATTLE Company, Limited, London. | 


Deeretal Order. 


This cause, coming on for hearing at this term upon the original 
bill of Coburn and wing and the eross-bill of the Cedar Valley 
Land and Cattle Company and the respective applications for in- 


junetion, was duly argued by counsel and submitted ; whereupon 


the court doth order and adjudge and deeree that an injunction issue 
against the said William N. Ewing and all and every one of the per- 
sons mentioned in theeross-bill herein as acting with or for said 
Oo Kwing and each of them, commanding them and each of them 
henceforth to desist from acting as the manager or managers 


OF 
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of said complainants, and from interfering with the cattle or property 
of said complainants, situated upon the complainants’ ranch, in the 
counties of Deaf Smith and Randall, in theStateof Texas, or elsewhere, 
and from making any contracts in behalf of said company, and from 
bringing any suit or suits based upon or for the enforcement of a 
certain written contract for the employment of the said William N. 
Ewing as manager of the complainant, which contract is dated the 
4th day of March, 1885, and signed by Thomas C. Webb, secretary, 
and from in any manner incurring liability as manager of said com- 
plainant from selling or agreeing to sell any of the cattle or prop- 
erty whatsoever of the said complainant, and from exercising any 
control whatever over the same or any part thereof. Bond in the 
sum of $75,000 required. Further orders reserved. 
DAVID J. BREWER, 
Circuit Judge. 


On the 13th day of January the following writ of injunction was 
filed : 


UNITED STATES OF AMERICA, set: 
The President of the United States of America to William N. Ewing, 
his agents, partners, attorneys, and servants, Greeting: 

Whereas in a certain cause now pending in the circuit court of 
the United States for the western division of the western district of 
Missouri, upon cross-bill, in which The Cedar Valley Land & Cattle 
Company, Limited, is complainant and you, the said Willaim N. 

Ewing and one James M. Coburn, are defendants, the Honor- 
2o4 able David J. Brewer, one of the judges of said court, has 

made an order granting an injunction against you in accord- 
ance with the prayer of said cross-bill upon the filing of a bond, with 
security, to be approved as by said order specified ; and whereas a 
bond has been filed, with security, approved as by said order re- 
quired : 

You are therefore commanded and enjoined, in consideration of 
the premises, that vou, the said William N. Ewing, and all and 
every of the persons before named and each of you, henceforth alto- 
gether desist from acting as the manager of the said complainant 
and from interfering with the cattle and property of the said com- 
plainant, situated upon the complainant's ranch, in the counties of 
Deaf Smith and Randall, in the State of Texas, or elsewhere, and 
from making any contracts en behalf of the said complainant, and 
from bringing any suit or suits based upon or for the enforcement 
of a certain written contract for the employment of you, the said 
William N. Ewing, as manager of the complainant, which contract 
is dated the 4th day of March, 1855, and signed by Thomas C. Webb, 
secretary, and from in any manner incurring lability as manager 
of said ‘complainant from selling or agreeing to sell any of the 
cattle or property whatsoever of the said complainant, and from 
exercising any control whatever over the same or any part thereof. 

All of which you are strictly enjoined and commanded to observe, 
under the pains and penalties hence ensuing. 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 13th day of January, A. D. 
ISS6. 
[SEAL. | Issued at office, in Kansas City, Mo., in said division and 
district, under the seal of said court, the day and year last 
aforesaid 
23u Ht. C. GEISBERG, 
Clerk of said Cirewt Court, 
By JOHN M. PARRY, D. C, 


ho 
ed 
- 


The return on said writ is in words and figures as follows! 
UNITED STATES OF AMERICA, Bae 
Ws stern District ot Missouri. } _ 


This is to certify that | executed the within writ by delivery — 
a certified eopy of the same to William M. Ewing, at Kansas City, 


Mo., this January 15th, 1886. All done in the western division of 


the western district of Missour! 
ELIJAH GATES, 
U.S. Marshal, 
By C. C. COLT, Deputy. 
Marshal’s fee, S82. 


Afterwards, on the Sth day of February, A. D. 1886, the follow- 
ing entry appears of record, to wit: 


CEDAR VALLEY LAND & CATTLE Co. ) 
against 


J. M. Copurn et al. j 
This day comes complainant, by its solicitors, and files exceptions 
to the answer of defendants for impertinence. ‘Thereupon the fol- 
lowing order was filed : 


J. M. Copurn & W. N. Ewina, Partners under the Firm ) 
Name of Coburn & Ewing, & W. N. Ewine, Plaintiffs, — . 
rs | LO7O. 
The Cepar Varttey LAnp & CarrLe Company, Limited. 
and GrorGce Dixon Fisner, Defendants. 


[t is ordered that exceptions for impertinence to answer of Co- 

burn & Ewing to cross-bill of Cedar Valley Land & Cattle Company, 

Limited, be referred to John Kk. Cravens, master in chancery 

236 for this court, to be reported on by him to this courteor filed 
In the clerk's office on or before Feb. 20th, 1886. 


(Signed) A. KREKEL,* Judge. 
sue 
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Said bill of exceptions is in words and figures as follows: 


In the United States Circuit Court for the Western Division of the 
Western District of Missouri. 


J. M. Copurn and W. N. Ewina. Partners under the Firm Name ) 
of Coburn & Ewing, and W. N. Ewina, Plaintiffs, 
A he ¢ . oe ‘ ‘ . . f 
THe Cepar Vattey LAND AND CaTrLe Company, Limited, and 
GEORGE D. Fisuner, Detendants. 


Now comes the Cedar Valley Land and Cattle Company, Limited, 
and excepts to answer of Coburn & Ewing to its cross-bill of com- 
plaint filed in the above cause for impertineney in the following 
particulars, to wit: 


l. 


he allegation and charge therein that the charter, memoranda 
of association, and articles of association of said cattle company, as 
tlhe same were subscribed and executed by its promoters and incor- 
porators and asthe same have been in force at all times since, are as 
shown by true copies thereol attach d LO said answer and marked 
Exhibit “A.” 

| [| 


Said exhibit and the prayer to make the same a part of said an- 
swer. 


It] 


The averment and charge and plea of a rule set forth in said an- 
swer to the effect that at the time of the incorporation of said Cedar 
Valley Land and Cattle Co., Limited,and before any stock had been 

subscribed to its capital stock, as a part of its charter, grant, 
234 constitution, and articl s of association, one certain article.as 

appears by reference tosaid Exhibit “A,” which, so far as the 
same is pertinent (as alleged), !s as follows: “92. It 1s expressly 
provided that, notwithstanding any 1 ile of law or equity to the con- 
trary, no contract entered juto on belialf of the company with any 
company, corporation, or partnership of or in which any directors 
shall be a member or otherwise intrusted shall be avoided, nor shall 
any director be liable to the company for any profit realized by such 
eontract or arrangement by reason ol such director holding that 
oftice or of any fiduciary relation thereby established. No director, 
however, shall vote in respect ol ath \ such contract or arrangement 
entered into with any private partnership of or in which he shall 
be il member or otherwise interested, but any director may vote In 
respect of such contract or arrangemel entered into with any Ccom- 
pany or corporation of or in which hie shall be il member or other- 
wise Interested.” 

ay 

The further averment and charge in said answer that the above 

and foregoing provision is now and at all times since the said com- 


1I8S—1l41 


i138 JAMES M. COBURN ET AL. VS. 


pany was incorporated has been unrepealed and in full foree and 
effect, and that all the capital stock of said company which Tias been 
subscribed was subscribed while the same was in full force and of 
which each and all of said stockholders had notice at and before 
subscribing for stock, and especially the said Stewart, Burnett, 
Campbell, Graham, Kingscote, and Fisher, who aided and personally 
helped to make said provision a part of its charter and articles of 
association. In all of which particular averments and allegations 
in said answer the said Cedar Valley Land and Cattle Co.,. Limited, 

here and now excepts to as being impertinent, irreleyant, and 
258 immaterial and no defence to its said cross-bill of complaint 

herein orany part thereof; wherefore it pravs that all of such 
irrelevant, impertinent, and immaterial averments, charges, and 
matters be expunged, and for its costs in this behalf. ' 

THE CEDAR VALLEY LAND AND 
CATTLE CO., 
Dy its solicitors, ADAMS & FIELD. 


Afterwards, to wit, on the 25th day of February, the following 
entry appears of record In this cause: 


JAMES M. Copurn et al. ) 
against 
Cepark VALLEY LAND & CaTrLeE Co. ef al. j . 


This day comes John K. Cravens, master in chancery,'to whom 
the exceptions to the cross-bill for imperiinence were heretofore by 
order of court referred, and files his report thereon. 

Said report is in words and figures as follows: 


[In the Cireuit Court of the United States for the Western Division 
of the Western District of Missouri. : 


JAMES M. Copurn and WILLIAM N. Ewrna, ) 
Complainants, 

_ >No. 1070. In Equity, 

Tue Cepar VALLey LAND AND CATTLE Co. | ; 

and GeorGE Dixon Fisnrr, Defendants. J 


To the honorable the judges of said court: 

The undersigned, master in chancery to said court, to whom was 
referred the matter of exceptions to the answer filed by the com- 
plainants to the defendants’ cross-bill, would most respectfully report 
that the complainants, by their solicitors, Joseph G. Waters, Esqr., 
and J. V. C. Karnes, Esqr., and the defendants, by their solicitor, 

Richard H. Field, Esqr., appeared before me at my ovffice, in 
259 Kansas City, Missouri, on Monday, February 15th, 1886, and 

submitted the matter of said exceptions upon cross-bill and 
answer thereto without argument. . 

Upon consideration of the cross-bill and the answer of the com- 
plainants thereto [am_ not satisfied that the matters in thé answer 
embraced in exceptions Nos. 1 and 2 can, in any aspect of the con- 
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troversy arising upon the cross-bill and the other allegations of the 
answer thereto, become pertinent; yet, as those matters relate wholly 
to the corporate organization of defendants, The Cedar Valley Land 
and Cattle Co., and depend wholly upon documentary evidence 
within the control of the defendants if controverted by them, it is 
my conclusion that those matters should not be expunged, and hence 
overrule exceptions numbered one and two. 

To which ruling defendants’ solicitor notifies me that defendants 
except, 

The specific matters embraced in exceptions three and four are 
Wholly impertinent, and exceptions three and four are sustained. 

To which ruling complainants’ solicitors notify me that complain- 
ants except. 

l‘or my services in this matter I respectfully ask an allowance of 
twenty-five dollars. 

All of which is most respectfully submitted. 

JOHN K. CRAVENS, 
Master in Chancery U.S. C. ¢. 
February 25th, 1886. 


Twenty-five doilars all’d. 
A. KREKEL, Judge. 
240 On the 19th day of June, 1886, the following entry appears 
of record: 
CepaR VatLtey LAnp & CarTtrLe Co. ef al. ) 


against >1043 & 1070. 
James M. Copurn et al 


and 


Javues M. Copurn ef al. 
against » 1060 & 1072. 
CreparR VALLEY Lanp & CaTrie Co. ef al. 


This day comes the Cedar Valley Land & Cattle Co., by its solie- 
itors, and files petition for a decree, with affidavits in support 
thereof. 


Said petition for decree is in the words and figures following: 
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In the Cireuit Court of the United States within and for the Western 
e . . e * > . . . e 
District of Missouri. Western Division. 


Cepar Vattey LANnp & CattTLe Co.,, ) 


ees 1043. Bill. =: 
WiInLtraM N., Ewin et al | 

J. M. Copurn et al. | 

| (1069. Bill. . 


CepaAR VALLEY LAND AND CatTLE Co., | 
Limited | 


Cepak VaLLey LAnp & CatTTLe Co., ) 


T ito si ‘ oa. 
Limited, -1070. Cross-Bill. 


MP | 
J. M. Copurn et al. 
CoBuRN & EWING | 

° 

' , : ' ». » 1072. Cross-Bill. 

CeparR VaLLey Lanp & Cattite Co, ({~‘ 
Lamuited 
24] Now comes the Cedar Valley Land and Cattle Company, 


Limited, a party to all the above-mentioned suits, and ‘peti- 
tions the court to enter an order of deeree in eaeh of said cases 
showing that the matters in controversy therein have all been set- 
tled and compromised by the parties and are decreed and adjudged to 
be finally settled, and ordering that all the said cases be dismissed, 
the plaintiff in each to pay costs therein, and that the sureties on 
the injunction bond given by this petitioner be discharged. 

And in support ol this application the petitioner files nerewith 
true COpl sot the written correspondence between the parties etl- 
bodying their agreement of compromise, and on the hearing of this 
petition will produce the originals thereof; also affidavit of George 
Dixon Fisher. 

THE CEDAR VALLEY LAND &« 

CATTLE CO., 

By GEO. W. McCRARY &« 
ADAMS WV KIELD, Nolicitors. 


Said correspondence is as follows: 
Received November 12, 1885. 
Karnes and Waters will recommend any one of the following 
compromises : 
1. ©. & E. to be paid back the money for their stock, say 
S50 000. | 
C.& EK. to pay back the sum of $40,000. 
Kwing to resign the management 
The company to enter its appearance in a suit to be brought by 
C. & KE. to determine value of their services and commis- 
242. sion in purchase of property, leaving out all transactions 
between C. & E. and W. B. M. 
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2. The company to allow C. & E. 25,000 as their commissions 
for the purchase of the ranch, C. & E. to pay balance of $40,000, com- 
pany to pay back amount of stock, each: party lo pay costs made by 
themselves. 

3. Arbitrate by three persons, one selected by each, they to 
choose a third, what their services shall be, and the company 
then to pay the amount set, C. & E. to pay $40,000 & company to 
pay amount of stock. 

Either proposition to be finality as to all the matters embraced 
in the bill filed by the company vs. CO. & ky. 


Response to the Proposition of Waters & Karnes, Attorneys for Coburn 
& hu ing. 


Adams & Field and Geo. W. McCrary will recommend to their 
client,the Cedar Valley Land & Cattle Company,a settlement with 
Coburn & Ewing as follows: 

1. C. & E. to be allowed for their stock what thev have paid 
on it. 

2. C. & E. to pay back to the company the sum of $40,000 

3d. Ewing to surrender the management. 

4. This settlement to be a full and final adjustment of all the con- 
troversies between the parties and of all claims of either party against 
the other. 

5. No delay of legal proceedings in consequence of these negotia- 
tions, unless by an agreement the controversies are ended. 

This proposition involves the surrender of the company’s claim 
for the profit on the sale of the Delaware-street property, to which 
we think it entitled, and which will, we suppose, amount to 

about the sum of $15,000, as well as other claims set forth 
245 in its bill. 
And it involves also the allowance for the stock of C. & 
Ki. of about $10,000 more than its present value 

These are therefore the most favorable terms we can recommend 

and under no circumstances can we advise the payvinent of commis- 
sions to C. & E. or any waiver of the company’s right to defend 
7 against any claim that they may make on this aececount. 


KANSAS City, Mo., Dee. 28, 1885. 


Judge Geo. W. MeCrary, att'y-at-law. 

My Dear Sir: In the matter of the controversy between the 
Cedar Valley Land & Cattle Comp tik and Mess. Coburn & Kwing 
it must have been observed that | have not seemed quite in aceord 
with those associated with me. [| have always felt inclined to some 
amicable adjustment, and regretted when I was directed to termi- 
nate rather summarily the negotiations to that end undertaken a 
few weeks ago. I have now taken the liberty of addressing you this 
note entirely upon mV OWN Prespotrsiol LV, and | am mduced to do 
so by a statement made to ne by Mr. Gage, a mutual friend of both 
parties, to the effect that he understood Mr. Fisher that the terms 
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proposed by you in our former negotiation were still open for accept- 
ance. If such be the case I say frankly to you that in my jJudg- 
ment the terms then proposed contain substantially the correct basis 
of settlement, and I would like again to move in the direction of 
ending all this interminable litigation. Ido not wish to trespass on 
your valuable time, and hence I have not called to present these 
views in person, but if this letter receives a favorable response 
244 =I will see my clients and at some time when agreeable to you 
will call at your office to canvass the matter more in detail. 
If it is thought best by you not to negotiate further I would be glad 
that no mention be made of this letter. 
With high regard, very truly, J. V.C. KARNES. 


KANSAS City, Mo., December 23, 1885. 
J. V. C. Karnes, Esq., Kansas City. ; 

My Dear Sir: Yours of this date received. Mr. Fisher is out 
of town and will not return until the last of the week. I think, 
however, lhe is still disposed to settle, and if you can bring your 


clients to agree to the terms proposed by us let me know, and as | 
soon as he returns I will see him and advise you. 
Yours truly, GEO. W. McCRARY., 


P.S.—I will not mention the matter to any one until I hear from 
you further. 


(i. W. M. 


Pe 
KANsAS City, Mo., Dec. 28, 1885: 
Judge Geo. MeCrary, city. 
My Dear Sir: Upon the receipt of your communication of to-day 
I at once sought an interview with my clients. Maj. Ewing is out 
of the city, snd I only saw Mr. Coburn, who thinks Maj. Ewing | 
will agree to any arrangement that he may take. Ile | 
245 has much to say of the company’s Injustice to them an seek- | 


ing to appropriate without compensation the result of their 
labor and skill in the purchase of this property. He contends that 
Munson was taken ata time when for several reasons he was very 
anxious to sell, and that they drove an unusually good bargain 
with him. Of course, | have sought to impress upon him fhat the 
case must be tried squarely upon the law. I have brought my- 
self to believe that there is not much probability of your recovering 
on account of the house and the bulls, but as to the commission of 
$40,000 I have said frankly that I believe the chances were against 
my clients. This amount represents the whole sum your company 
has lost, while it has received the benefit of valuable services at no 
expense whatever. Any settlement made must involve an entire 
withdrawal of the interests of Coburn & Ewing. They insist that 
their stock 1s worth a premium, while, on the other hand, Mrs Fisher 
claims that it has depreciated. [am aware that you have the im- 
pression that Burnett was not connected with this sale, but in this 
it ismore than probable that you are in error,and Coburn & Ewing 
have in their possession the proportional part realized coming to Bur- 
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nett, amounting to $16,800. All these phases of the case I have 
gone over carefully with Mr. Coburn, and he has become willing to 
settle in a way approximately as follows: 

(1.) That the stock of Coburn & Ewing be taken at $50,000. 

(2.) That Coburn & Ewing pay back to the company the $40,000 
received from Munson. 

(5.) That the company, with American securities, indemnify C. & 
IK. against any claim of the representatives of Burnett as to the 
$16,800. 

(4.) That all suits be dismissed, each party paying his own 
246 ~— costs, all claims for damages or compensation be waived, and 
full receipts passed. 

(5.) That the salary of Ewing up to the time of his discharge be 
paid to him, amounting to about one month’s pay, and that there 
be paid a few small items of expenses, amounting in all toa very small 
sun. As I understand, this is substantially your proposition to us. 
In a conversation with you I think vou stated that you would favor 
the indemnity for the $16,800. I believe there is a controversy be- 
tween Mr. Ewing and Mr. Fisher as to whether the company owes 
wing abouta month’s balance on salary. This, however, of course, 
can be settled by the books. If I have not made my proposition 
clear I will be glad to state it more fully, and upon Mr. Fisher's 
return [I much hope a satisfactory adjustment can be made. 


Yours truly, J. V. C. KARNES. 


KANSAS City, Mo., January 5, 1886. 
Col. J. V. C. Karnes, Kansas City. 

My Dear Str: We were advised by the counsel of the Cedar 
Valley Land & Cattle Company in London that the company has 
no right either to purchase or provide for the cancellation of the 
stock now held by Coburn & Ewing. In view of this advice Mr. 
lisher does not feel at liberty to conclude the settlement upon the 
basis of taking back the stock. If we could agree upon any settle- 
ment which would leave the stock in the hands of Coburn & Ewing 
or which would not require the company to take it Mr. Fisher 

would feel at liberty to act in the matter; but, as I assume 
247 that this cannot be accomplished, | have advised Mr. Fisher, 

who leaves for London in a few days, to lay the whole matter 
before the board and give us instructions which will, I hope, enable 
us to agree with you upon some disposition of the stock and upon 
a final satisfactory adjustment of the matters between the parties. 

Yours truly, GEO. W. MeCRARY. 


KANSAS Crtry, Mo., January 8, 1886. 
Judge Geo. W. McCrary, att’y-at-law. 

Dear Str: Your note of the 5th inst. was duly received, stating 
that no further action could be taken in the matter of settling the 
dispute between the C. V. L. & C. Co. and Mess. Coburn & Ewing 
until Mr. Fisher had additional instructions from his company. I 
have delaved answering until I could confer with Mess. C. & E., 
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which I have now done. They greatly regret the delay that will be 

necessar-y occasioned, as they hoped fora speedy termination of the 

controversy. I have urged upon them that they allow: me to con- 

tinue my efforts for an adjustme nt. This they have done, with the 

under tanding that I request you to as sk Mr. Fisher to report by 

cable at the earliest possible moment whether the proposition will 

be accepted. This is a matter involving so large an amount and ‘ 

requiring the taking of testimony at so many and such remote points 

that I assume that we are agreed as to the importance of determin- 

ing this negotiation one way or another as soon as the same can be | 
¢ 


reasonably done. , 
248 Awaiting your further advice, [ am, very truly, 


J. V. C. KARNES 


KANSAS Crtry, Mo., January 11th, 1886. 
J. V. C. Karnes, Esq. 

Dear Str: T have arranged with Mr. Fisher to cableyme instruc- 
tions from London as to eom promise of the controversy lebeend Co- 
burn & Ewing and the C. V. L. & C. Company. I willadvise you 
promptly when instructions are received, 


Very truly vours, / GEO. W. McCRARY. 


Kansas Crry, Mo., Jan’y 26, 1886. 
Judge Geo. McCrary, city. 

Drak Sir: Mess. Coburn & Ewing have 2,000 shares in the C. ‘ 
V. L. & C.Co., £5 each, paid, amounting to about $48,800. They will 
settle the controversy with the company— 

l. By returning the $40,000 commission and the c ompany ’s tak- 
ng x their stock at the actual price paid by them ; or, 

They will turn over to the company 1,600 shares.and retain 
“8 

o. In any event C. & E. are to be protected against any claim by 
Burnett’s estate, either by a release or indemnity. 

Mess. C. & EF. agree not to buy up or otherwise oe any of 
the ranch privileges now enjovea by the company. ; 

>. This settlemeat in no way to affect the arrangements heretofore 
made concerning the W. & L. cattle, but the same to be carried out 
by both pariies in good faith as agreed upon, but not to enter into 


a 
this arrangement in any way whatever. In other words, the 
249 £4W.& L. cattle are in no way taken into consideration: in this > 
settlement 
The balance of salary as compensation to be paid to Mr. 
wing. ; 
Very truly, iN ARNES WX ess. 
KANSAS City, Mo., February 2, ’86. 
Col. J. V. C. Karnes, Kansas City. : 
My Dear Sir: I enclose herewith a letter just received from 
Mr. Fisher from New York, which explains itself. 
Mr. F. earries with him to Londen the several propositions of set- 
7 


« 
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tlement which have been under discussion. Will you kindly advise 
me what response Coburn & Ewing have to make to the terms 
suggested in this letter? If possible | should like to be advised in 
time to write Mr. Fisher to-morrow, as requested. 
Please return Mr. Fisher's letter. 
Yours very truly, GEO. W. McCRARY. 
(Inclosure.) 


New York, 29th Jan’y, 1886. 
Geo. W. McCrary. 

My Dear Sir: As I wired you yesterday, 1 am unfortunately 
here till to-morrow, at 2 p. m., in consequence of the steamer I in- 
tended sailing with yesterday being disabled. [I am sorry at this, as 
lam anxious to get to London to consult with my codirectors. | 
have been thinking a good deal over the best way to arrange a com- 
promise with C. & E., but in every shape I take it it is always saddled 

with the difficulty of dealing with their stock. 
250 No one, of course, would be fool enough to take theirshares at 

par when it is so generally known,and by none better than C. & 
ki. themselves, that the value of all cattle shares are not within 20 per 
cent. of what they were, and as the company itself can neither buy or 
cancel it is most perplexing. The following is a proposition that 
has occurred to me that C. & E. might submit to the board: C. 
& E. agree to pay Co. the $5,000 commission, with interest 
thereon at the rate of 8 per cent. per annum for the time they 
have had it; C. & E. to retain their stock in company, the 
directors getting for them an advance on it for $40,000, at the 
rate of interest of 10 per cent. per annum, said advance to go to 
liquidate the debt to the company, C. & E., besides, paying the 
company’s expense in connection with this litigation. 

This arrangement would enable C. & E. to hold their stoek, which 
they appear to value so highly, until such time as they could sell 
it at par, or possibly, in two years, at a premium, and at the same 
time refund the $40,000. The company would in this case not com- 
mence proceedings for damages caused by turning back the cattle. 
If you think well of this project you can see Karnes about it, and, if C. 
& EK. are disposed to make the above proposition, cable the word “con- 
sent” on 8th February, the day I expect to get to London. Frankly, 
I must say this is a more favorable settlement than I would give 
them, as I am satisfied there is more in the real estate than $15,000, 
but under the circumstances might be accepted by the board. 

Faithfuily, GEO. D. FISHER. 

Of course, if there is no cablegram, I will understand they will 
not make this proposition; in any case, write not later than Wed- 
nesday. 

25) KANSAS City, Mo., Feb’y 2, 1886 
Mess. Geo. W. McCrary, city. 
Dear Sir: I am just in receipt of your letter of to-day, including 


a letter from Mr. Fisher, from N. Y., which I herewith return to 
19—141 
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you. You have heretofore seen fit to express your -appreciation 
of what I had done and was doing to get this controversy set- 
tled, and hence | need not restate my endeavors in the matter. 
lam only sorry to see Mr. Fisher taking the position indicated 
by his letter. I am now convinced that Mr. Gage wis correct in 
his opinion that he, F., was unfavorable to any settlement. The terms 
proposed in his letter I have not submitted nor will I submit to mv 
clients. I have been satisfied from the beginning and am’still satisfied, 
and have so stated to Mess. C. & E., that they were liable in law for the 
return of the $40,000, but Ido not believe they are liable any further. 
This they eught to repay. On the other h: and, this company has re- 
ceived the benefits of their labor without any expense. {There ought 
to be some recognition of the equities of the case. On such a basis | 
have tried to have an adjustment made; but if it is the determination 
of Mr. Fisher to drive these men to the wall, then theres no alterna- 
tive left but to fight. I shall still hope, however, that through the 
co-operation of yourself and Mr. Gage that a fair and just settlement 
may be made, and that the damage to the interests of all concerned, 
to which Mr. Fisher’s rashness wiil lead, may be avoided. As Mr. 
isher mentioned my name in his letter, I would be ~_ to have 
him furnished a copy of this. 


252 Very truly, J. V. C. KARNES 
Cablegram. 


Krom London. Kansas City. 


wing’s proposals declined. Letter posted to-day, enclosing com- 
plete answer to cross-bill and conveying the only terms which will 
be accepted. Inform Ewing. 


KANSAS City, Mo., February 24, 1886. 
Col. J. V. C. Karnes. 


My Dear Sir: I enclose a copy of letter, just received from 
the secretary of the Cedar Valley Land and Cattle Company, sub- 
mitting the only terms upon which the company will settle with 
Coburn & Ewing. ‘The sum demanded is nominally larger than 
that offered by you, but, as it Is proposed to receive: payment in 
cattle and the stock of the company now held by C. & E. at par, | 
am in hopes your clients will consider it better to accept than to 


continue the litigation. 
If this proposition is accepted please advise me beforé March 4th. 
Yours truly, GEO. W. MeCRARY. 


IXKansas Crry, Mo., Feh. 27, 1886. 
Judge Geo. W. McCrary, city. 


953 Deak Str: On February 4th, 1886, you handéd to J. V.( 

Karnes, sq., one of our « ounsel, a copy of a letter which you 
had just received from the secretary of the Cedar Valley Land 
& Cattle Company, which is as follows: : 


a 


a 
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“THe Cepar VALLEY LANp & CatTrLe Company, LIMITED, 
MorGate STREET CHamBers, Lonpon, E. C., Feb. 11, 1886. 

Dear Str: The board have had under their very careful con- 
sideration Mess. Karnes & Ess’ letter, dated the 26th of January, 
1886, containing two alternative offers by Mess. Coburn & Ewing 
for the settlement of the claims made by the Cedar Valley Land & 
Cattle Company upon them. 

I am instructed to inform you that neither of these propo- 
sitions is acceptable, and that the action against Mess. Coburn 
& Ewing must proceed. With that view the answer to Mess. Coburn 
& Ewing’s cross-bill has been forwarded to Mess. Adams and Field 
along with a letter from the solicitors of the company. 

The company being liable in a large sum of costs, which will not 
be recovered from Mess. Coburn & Ewing, the only terms upon 
which the board can agree to compromise the claim to the company 
are as follows: 

1. That the amount payable to the company by Mess. Coburn & 
Ewing be £10,000, the amount paid by them for the 2,000 shares 
now standing in their names. 

2. That this amount, £4,000, shall be paid in cash, or in lieu 
thereof that the eattle of the L. & W. herd now upon the Cedar 
Valley ranch shall be accepted as cash, when counted over this spring, 
upon a valuation to be made by two valuers—one chosen by Coburn 

W Kwing and one by the company—the valuers appotnting 
204 =a referee. 

3. That the balance then remaining due to the company will 
be discharged by the transfer to such person or persons as may 
be named by the board of a sufficient number of Mess. Coburn & 
wing's shares on the basis of a par value, the shares then re- 
maining in the hands of Coburn & wing to be held by them for a 
period of not less than two years. 

!. Mess. Coburn & Ewing to give security that they will not buy 
up or otherwise molest any of the range privileges now enjoyed by 
the company. 

5. The company agree to protect Coburn & Ewing against any 
claim from the executors or the partner of the late Geo. Burnett. 

When the board consider (1) that the tissue has practically 
been decided against Mess. Coburn & Ewing by the same judge 
before whom the case will ultimately be tried; (2) that Mess. Co- 
burn & Ewing have received from Mr. Munson the sum 
of $75,000 for a property which, in the written estimate of six of 
the eminent valuers in Kansas City, is worth from $45,000 to $50,000 ; 
(3) the almost insuperable difficulty which the board will have in 
placing any of the shares transferred by Mess. Coburn & Ewing 
In consequence of the non-payment, a dividend resulting from 
Mr. Ewing’s vindicative or ill-judged action in ordering the beeves 
back to the ranch, and (4) the interest Lippe the amount of commis- 
sion obtained in various ways from Mr. Munson from the period of 
its receipt up to the present date, which, we are advised, would be 
recoverable from them by an action at law, the board ts of the opin- 
ion that the foregoing offer is more favorable to Mess. Coburn «& 
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Ewing than the latter have any right toexpect. The board, how- 
ever, is induced to offer these easier terms with the obiect of settling 

the matter before the general meeting of the 4th of March 
20D lt Is therefore to be distinctly understood that this proposal 

only remains open until the Srd of March, and ,that, failing 
the receipt on or before that date of a telegram announcing that Mess. 
Coburn & Ewing bave signed an agreement embodying the above 
terms, the offer now made by the board is withdrawn on that day. 
It will suit the company infinitely better to receive the amount of 
their claim in cash, as would be the case when a judgment has been 
recovered in their favor, than to have to deal with any, large num- 
ber of shares transferred by Mess. Coburn & Ewing. ; It is to be 
understood that the offer is to be made without prejudice to anv 
claim for damages which the board may have against tle executors 
or the partner of the late George Burnett. ; 

The directors desire me to add that in the event of the foregoing 
offer being retused they will feel it their duty in the interests of the 
shareholders to claim tull compensation for damages. which the 
company have sustained under various heads, which are clearly 
attributable to the account of Mess. Coburn & Ewing. 

| am, dear sir, yours truly, 


JAMES E. WEBB, See’y. 
Geo. W. McCrary, Kansas City, Mo., U.S. A. 


And on February 26th, 1886, you sent to Mr. Karnes the original 
letter you had on that day received from the same party, and which 
was as follows: 


256 THe Cepar Varney Lanp & Carrie 
COMPANY, Limirep, MoRGATE STREET CHAMBERS, 
Lonpon, EF. C., 12th Feb., 1886. 

Dear Sir: In reading over the letter which I had the pleasure 
to address to you yesterday I noticed two points in reference to 
which | would like to make some observations. 

The sum of £10,000 is fixed as the damages to be pard by Mess. 
Coburn & Ewing, and it is added that this sum was the amount 
paid by Mess. Coburn & Ewing for their shares. Seeing that there 
Is no connection Whatever between the claim for damages and the 
payment for shares, it is advisable that the words “the amount paid 
by them for the 2,000 shares now standing in their ‘names” be 
eliminated from the letter, if you think advisable to read it or give 
a copy of it to Mess. Coburn & Ewing. 


_— 


The words “vindieative or ill-judged,” on page 3 of the letter, 
should also be eliminated, as Mr. Ewing, in his letter 24th Oc- 
tober last, stating that he was acting for the best interests of the 
stockholders in turning back the beeves. These words are ul- 
HecessiaPy, although the directors could hot possibly approve a step 
which precluded the possibilitv of paying a dividend, the non- 
payment of which would have, as had been fully explained to Mr. 
Kwing, such an injurious effect on an English company. If Mess. 


’ , 


Coburn and Ewing should prefer to deliver the cattle of the L. & W. 
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herd, now on the Cedar Valley ranch, the transfer of 1,200 would 
be aecepted by the board at present, leaving the balance of £4,000 to 
stand over in the meantime. If the valuation of the L. W. herd 
shall eventually fall short of that sum, the balance of such valu- 
ation to be made up to the company by the transfer of an 
257 ~=equivalent number of shares in the company on the basis of 
a par value, the boarding of the above cattle to be paid for at 
the time of transfer at the agreed-on rate, $1.50 cents per head. 
The board is quite ready to agree to Mr. Ewing’s stipulation that 
he shall be paid his salary during such time iis he reinalned in the 
service of the company, whatever amount may be found due to him 
upon a proper adjustment of accounts 
Will you kindly bear these points in mind in dealing with the 
other side? 
[ am, dear sir, yours truly, 
JAMES E. WEBB, See’y. 


Geo. W. MeCrary, sq. Kansas City, _.  - - 


Both of these communications. tovether with your two letters 
forwarding them to Mr. Karnes, he has placed in our hands. In 
connection with both of our counsel we have fully considered the 
terms of this proposition. We wish to state ernphatically that we 
regard the proposition as unjust and oppressive, but we have so 
much involved in this litigation that we agree to and accept the 
terms of the offer as made. The £4,000 will be arranged for with the 
L.. W. cattle, as suggested in the letter of February 12th, and the 
1,200 shares of stock therein mentioned we herewith hand you, to 
be transferred to such parties as may be named. We have only 
two certificates of two thousand shares each, and we deliver both Lo 
you, and the company cal return usa certificate for SOO shares. 

The bond called for by the fourth section of the proposition 
258 in the letter of February 11th we will give at anv time. It 

will now soon be the season when the L. W. eattle ean be 
counted, and we will be ready at once to name valuers. Now that a 
settlement has been effected, we hope there will be ho delay Ith Cir- 
rying it out in all respects as agreed upon. 

We desire to express to you our thanks for the uniform courtesy 
with whieh vou have treated us throughout this unpleasant matter. 

We are, dear sir, very truly, 
W.N EWING. 
JAMES M. COBURN. 
COBURN & EWING. 


Kansas Crry, February 27, 1886. 


Mess. Coburn & Ewing, Kansas City 

GENTLEMEN: Mr. Karnes lus handed me your letter accept- 
ing the terms of compromise proposed by the Cedar Valley 
Land & Cattle Company, and has also placed in my hands the 
certificates for the LW thousand shares of stock held by you in the 
company. I will wire Mr. Webb, secretary of the company, that you 
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have accepted in writing the company’s proposition, dnd have writ- 
ten him requesting that the company take immediate steps to choose 
a valuer and proceed with as little delay as possible to close up the 
matter of the compromise. Of course, it 1s understood that the 
settlement embraces all the matters involved in the pending litiga- 
tion in the several suits between the parties. 

The matter of costs and the balance due you on salary can easily 
be adjusted hereafter. Col. Karnes and I agree that each party pays 
its own costs | 


Yours truly, GEO. W. McCRARY. 


959 Kansas City, Mo., March 18, 1886. 
Messrs. Karnes & Ess, Kansas City, Mo. 

GENTLEMEN: I am just in receipt of a letter from James E. Webb, 
secretary of the Cedar Vailey Land & Cattle Company, Limited, o 
date March 6th, of which I iInclose you a Copy. Mr. Webb sends 
me with this letter an assignment, to be executed by Messrs. Coburn 
& Ewing, transferring to him 1,200 shares of their stock in said 
company. When Mr. Webb wrote this letter he had not received 
Iny compiunication, written on the 27th day of February, informing 
him that Messrs. Coburn & Ewing had placed In my “ ands their 
certificates for the whole 2,000 shares, and had requested that the 
company would issue to them a new certificate for SOU shares. That 
letter would reach London about the 7th instant, and 4n answer may 
be expected very soon. Probably it would be better to take no fur- 

ther action until it is received 


Yours very truly, GEO. W. McCRARY. 


The Cedar Valley Land and Cattle Company, Limited, Morgate 
St. Chambers (30a Morgate street). 


Lonpox, E. C., 6 March, 1886. 

Dear Sir: | have to acknowledge the receipt, on the 27th Feb- 
ruary, of your cablegram of that date, reading: 

“'lerms proposed aecepted by Coburn & Re to-day in writ- 
ing. 
That telegram was laid before the board at their meeting 
260 on the 5rd inst., and Tam directed to inform you that they are 
glad that a settlement has been arrived at upon terms which 
they believe will be found upon consideration to be satisfactory to 
all parties. The board is prepared to find that all‘ the obligations 
entered into by Mess. Coburn & Ewing will be faithfully and honor- 
ably carried out by these gentlemen, and they trust that amicable 
relations will be resumed and will continue uninterfuptedly for the 
future. 

With the view to carrying out of the provisions of the agreement 
with Mess. Coburn & Ewing, | now enclose a transfer of 1,200 shares, 
to be executed In my favor, and the company undertake that df the 
value of the L. W. herd shall exceed the sum of £4,000 the differ- 
ence shall be adjusted by the retransfer to Mess. ¢ ‘oburn and Ewing 


of shares to an equiv: alent value. 
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Awaiting confirmation by letter of your cablegram of the 27th, 
Yours truly, THOMAS E. WEBB, See’y. 


Geo. W. McCrary, Esq., K. C., Mo., U.S. A. 


kK aNSAS City, Mo., March 27, 1586. 


J. V. C. Karnes, Esq., Kansas City | 
“Dear Str: I am now advised that the Cedar Valley Land & 
Cattle Company cannot issue the new certificates for eight hun- 
dred shares of stock to Coburn & Ewing, as per terms of com- 
promise, until the latter have assigned the twelve hundred shares. 
They therefore wish Mess. C. & KE. to execute the inclosed assign- 
ment, to be sent Ly me to London. ‘This done, they will imme- 
diately execute and send over the new certificates for eight 
261 hundred shares. 
Please have the assignment executed and return to me at 
the earliest time practicable, as I wish to forward it without delay. 
Yours truly, GEO. W. McCRARY. 


{ Inclosure ) 


The affidavit of George Dixon Fisher is in words and figures as 
follows, to wit: 


UNITED STATES OF AMERICA, PS. 
iy, stern District of Missouri. Ws stern Dir sion, } 7 


GrorGe Dixon Fisner, being duly sworn, on oath deposes and 
says that he is agent and attorney-in-fact of the Cedar Valley Land 
and Cattle Company, Limited, and as such has for some time been 
engaged In negotiations for the settlement and com promise of the 
pending litigation between that company and Messrs. Coburn & 
Ewing in the circuit court of the United States, in the above-men- 
tioned district, and that on or about the 29th day of April, 
ISS6, this afliant called upon J. M. Coburn, a member of the 
tirm of Coburn & Ewing, and submitted to him the form 
of a bond to be given by said Coburn & Ewing in pursuance of 
the terms of compromise, to bind said firm not to buy up or other- 
wise molest any of the range privileges of said company. The form 
of bond had been drawn by George W. MeCrary and printed with a 
typewriter, but as drawn was not satisfactory, and a change therein 
had been made in pencil by said McCrary by striking out the words 

“as part and parcel of the,” in the second line, and inserting in 
262 place thereof“ in accordance with the terms of our letter of date 

Febuary 27th, 1886, accepting terms of compromise.” In this 
form the paper was handed to Mr. Coburn, who added the following 
words, whi¢h now appear upon the paper in his own handwriting: 
“ Of all pending litigation.” The first sentence of said bond was 
therefore amended by Mr. Coburn so as to read as follows: “ That 
for a good and valuable consideration and in accordance with the 
terms of our letter of date February 27th, 1886, accepting terms of 


- 
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compromise of all pending litigation between us and the Cedar 
Valley Land and Cattle Company, Limited,” &e. The original paper 
submitted to Mr. Coburn, with the amendment thereto in his own 
handwriting, is herewith filed, marked “ Exhibit “A,” and made 
part of this “affidavit. 

Affiant further states that he isa member of the board of directors 
of the Cedar Valley Land and Cattle Company, and was present in 
said board when the proposition of compromise which has since 
been accepted by Coburn & Ewing was discussed and agreed upon 
and the secretary ordered to put the same in form; and affiant 
further declares that 1t was understood and intended by said boaril 
and by all the members thereof that the same should be a fall and 
final settlement of all pending litigation between the: ‘parties. 

lurther affiant saith not. 


GEORGE DIXON FISHER. 


Subscribed and sworn to before me by George Dixon Fisher this 
19th day of June, 1886. My commission expires April 24th, 1890. 
[SEAL. | PRED. P. BARNETT, 
Notary Public, Jackson Co., Mo. 


9653 ‘EXHIBIT A.” 


Know all men by these presents that for a good and valuable 
consideration and as part and parcel of the* [in accordance with the 
terms of our letter of date Feb’y 27th, 1586, accepting terms of 
compromise (of all pending litigation)] compromise between us and 
the Cedar Valley Land and Cattle Company, Limited, we, the un- 
dersigned, James M. Coburn and William N. Ewing, partners com- 
posing the firm of Coburn & Ewing, do hereby agree and bind our- 
selves not to buy up or otherwise molest any of the range privi- 
leges now enjoyed by the said Cedar Valley Land and Cattle Com- 
pany, Limited, in the counties of Randall and Deaf: Smith, in the 
State of Texas. ; 


In witness whereof we hereunto set our names tlhris 26th day of 


April, 1886. 


(CLERK'S Mrmo.—The portion of the above-copied paper-writing 
included in brackets is interlined in pencil in the original on file in 
my ofhice, and that portion of the copy through which a line is 
passed is similarly lined in the original.) 


964 The following is the aflidavit of J. V. C. Karnes — was filed 
on the 22nd day of June, A. D. 1886: | . 


*A tie irawn through the words printed in sfalies. 
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In the Circuit Court of the United States in and forthe Western Di- 
vision of the Western District of Missouri. 


CoBURN ef al. ) 

vs. \ Bill and Cross-Bill 
' <—" an ross-bBill. 
CepaR Vatitey Lanp & Catrie Company, | , = 


Limited. J 
Cepar Vatiey Lanp & Catrie Company, ) 
— \ Bill and Cross-Bill. 

COoBURN ef al. | 


J. V. C. Karnes, being duly sworn, vpon his oath says that he was 
one of the solicitors for Coburn & Ewing in the above causes, and 
that the Cedar Valley Land & Cattle Company was represented by 
Hon. George W. McCrary and Mess. Adams & Field; and he says 
that after the correspondence of February 27th, 1886, R. H. Field 
brought to his office a statement, prepared by Judge McCrary, to 
the effect that the settlement as agreed on of that date was to be in 
full of all claims or demand between the respective parties in such 
litigation. Athant Suys that he has not a COpPYV of the paper pro- 
duced by Mr. Field, but states the contents of it from recollection. 
He Says that he then distinetly told Mr. Field that such paper 
would not be signed, but that his clients, Mess. Coburn & Ewing, 
had settled their matters with the Cedar Valley Land & Cattle 
Company on the propositions of February llth and 12th, 
1SS6, and the unconditional acceptance of these propositions 
that day given by said Coburn & Ewing, and that under no 

circumstances would this settlement be supplemented by any 
265 further agreement. Afflant says that he was present with 

Mess. Coburn «& kKwing and Jos. G. Waters, ’sq., one of 
their solicitors, when these letters of February llth and 12th were 
considered, and it was then understood and agreed that the proposi- 
tions hitherto made had been rejected, and that the company offered 
these terms in these letters of I bruar\ lith and 12th as the ulti- 
matum,and while it was desired in many respects to modify these 
harsh terms, it was agreed that to avoid any misundertaking that 
the two letters be copied into a letter of acceptance, and that the 
terms be unconditionally accepted, and this was done; and affiant 
says that it was then distinctly stated by both Coburn and Ewing 
that these terms would be accepted only just in the way they were 
proposed and to cover nothing more; and athant Save that he and 
his associate counsel, Jos. G. Waters, prepared the letter of aecept- 
ance with that understanding. Athant further says that in every 
letter and paper that has since been prepared that, so far as his 
knowledge extends, it has uniformly been with the understanding 
that the settlement of February 27th spoke for itself in the uncon- 
ditional acceptance of the letters of February 11th and 12th, and 
that notning was to be added thereto or subtracted therefrom. 

. ¥. C. KARNES. 

20—141 
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Subscribed and sworn to before me, in Kansas City, Jackson 
county, Missouri, on this 22nd day of June, 1556. My commission 
will expire on the 22nd day of August, 1555. ; 
[ SEAL. | HENRY M. STONESTREET, 

Notary Public. Jackson Co., Mo. 


266 On the 19th day of July, 1886, the following entry appears 
of record: 


Creparn VALLEY LAND & CATTLE Co. ) 


’ / 
fits. 


James M. Cornurn et al. ) 


This day a deeree is ordered for complainant herein. 
Said order for a decree is in words and figures as follows: 


[n the Cireuit Court of the United States for the Western Division 
of the Western District of Missourr 


az 
Copurn et al. 
| 
: | . Bul and Cross- Bill. 
Tue Cepar Vatiey Laxp axnp Cattie Come { ~: on 
PANY, Limited. 


Cepar VALLEY LAND AND CATTLE COMPANY, | 


' ; 
Limited, 


> Bill and Cross-Bill. 


Copurn ef al. } 


‘There have be nn two actions py nding bet we cl) fhese parties, in 
each of which both bill and cross-bill Were filed. While thus pend- 
Ing, hegotiations ior settiement were entered Into; which have re- 
sulted lia Se thie bie nt. ana the (ues viIoh) Now pore sented is the extent 
of that sf ttleme Lil 

Afier several propositions had been made by both parties, on the 
27th of February the cattle company sent to Coburn and Ewing a 
letter, in which all propositions of theirs were declined and in which 
it Was stated that “the only Lerimis pon which the board ean “agree 
to compromise the claim of the company are as follows.” This propo- 
sition was unconditionally accepted and its terms liave been com. 
plied with by Coburn and Ewing Now they insist that all that 

was settled was the claim of the company as presented in its 
204 pleadings, while their claims remain open and undisposed of, 

The company, on the other hand, insists that All the matters 
1 controversy, Inclu bg all the claims of both partics presented In 
these tWo actions, were Include dl lh} the settlemye lil and ure disposed 
of by the sam: 

[ think that the company ts right, and for these reasons : 

Mirst. Wherever parties are in litigation, having. antagonistic 
claims, and a settlement is proposed and aecepted it will’ be pre- 
sumed that all matters in controve: n that litigation are included 
within the settlement unless the contrary clearly appears. 
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Second. It is perfectly obvious that the cattle company intended 
by its proposition to cover all the claims in controversy. It is true 
in the letter it says “the claim of the company,” and in a narrow 
and technical sense that undoubtedly means simply its cause of ac- 
tion and would not embrace any distinet cause of action in behalf 
of the adverse party ; but it is not a strained or unnatural use of 
language to construe . as applicable to the amount which the com- 
pany claimed as the balance dur after the adjustment and settle- 
ment of the respec tive el; aims of bot! 1 part S. Thi it such was the 
Intent of the company is obvious rell.s a preceding paragraph of 
that letter, in which the company uses this language: “ The board 
have had under their verv carcful consideration Mess. Karnes & 
Iss’ letter, dated the 26th of January, 1SS6, containing two alterna- 
tive offers | V’ \ess. Coburn X lewing lor the Setliement of the 
claims made by the Cedar Valley Land and Cattle Company upon 
them.” 

In this Is seen it speaks of offers made for settlement of the 
claims of the company—claims made by the company upon Coburn 

and Ewing. ‘Turning to the letter referred to. we find that it 


2b5 Was In terms a proposition for si ttlement of the entire contro- 
versy and including the —— of both parties. ‘Thus, in its 
letter proposing this settlement, company placed an unmistaka- 


ble interpretation upon the expression “claim of the company.” 
Further, immediately upon the receipt of the letter accepting 
this proposition counsel for the company wrote a letter, which 
was received by Coburn and Ewing, in which he stated: “ Of 
Course, if Is understood that the settlement embraces all the matters 
involved in the pending litigation in the several suits between the 
parties; so notonly isthe intent of the company clear, but it Is also 


clear that Coburn and Ewing had fu hotice of that intent. Now .a 
contract—and this settlement is nothing but a econtract—implies the 


agreement of two minds as to certain matters \W it if the COTE ph ny 
intended is clear, and that Coburn and Ewing had knowledge of 
that intent is equally clear. Of course, if they proceeded with the 
St bahoeneent with notice of what the « mMnpany meant by the terms 
used they accepted the contract upon that basis 

I urthe Pr, On a 2th Ol April. ufter the ace prance of this Propo- 
sition of settlement, a bond was presented to Mr. Coburn which con- 
tuined this language: “In accordance with our letter of date Feb- 


_ . ‘ . : . ** *, 
ruary 27th, 1886, accepting terins of compromise between us Not 


— 
- 


a Bie , “wie at wee 
satisfied with this language, Mr. Coburn in bis own handwriting 
interlined these words after the word compromise, “ of all pe nding 

: : ?? : | ? ' ‘| ‘ ; so | | ‘* 
litigation, which clearly s}) Vs bi thé understood tiiat the sett 


1} nail : 
ment covered lil e claims lt) COT Vers 


Finally and chiefly, these actions were pending in a court of 


equity, and sue aA eourt W =Ct thrat wood faith and fair 
269 dealing are observed by both parties. After this proposition 


had been made and accepted and before anything had been 
done ( xcepl handing to counsel some certificates of stock ¢ ‘oburn 
and wing were clearly notified Of WwW hat the COT PRATIN iyte nded by 


this proposition. Much remained LO be done. (‘attle were to be 
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’ 


valued, counted, and delivered. It was an easy thing to hand back 


the certificates of stock. If they were unwilling to accept the settle- 
; . . P . : 
ment when informed what the company understood and intended 


by the proposition, it was their duty to say we have misunderstood 
the scope of your proposition. If you mean all that you now say, 
we did not accept it. Welhave never come to any agreement. In- 
stead of that, after full notice, they Foon and comply with all the terms 
of the proposition. It is too late for them now to say we did not 
SUp pose that the proposition meant all that the company now 
claims; we thought it meant only a settlement of half the case, and 
insist Upon the right Lo prosecute the other haif. : 

[ think the parties are entitled to a decree reciting that upon the 
evidence presented the court finds that there has been: a full settle- 
ment of all the matters in controversy, and ordering that the sev- 
eral bills and cross-bills be dismissed, each party paving his own 
COSIS, 

On the i9th day of July, ISS6, the following affidavit of Geo. W. 
McCrary, read at the hearing, was filed: 


In the Cireuit Court of the United States, Western District of Mis- 
sourl. Western Division , 


J. M. Copurn et al. 
' . Bill .& Cross- Bill. | 
Tue Cepar Vattey Laxp & Cattrie Co. } 
CEDAR VALLEY LAND & CaTTrLE Cu., Limited, ) : 
| - Bill & Cross-Bill. 
Copnurn & EWING . 


Grorce W. McCrary, being duly sworn, on his oath states that 

he is one of the counsel for the Cedar Valley Cand & Cattle 

270 Company, Limited, ity otha suits above named and has had 

the principal charge on the behalf of the company of the ne- 
gotiations for compromise and settlement between the-parties. 

And affant says that the said company and its counsel have 
throughout the negotiation insisted that any settlement made should 
end the litigation, and that the tinal proposition made by the com- 
pany February 1] 
tended 
Lrary, Was sul mitted Ly this athant as a proposition to “end the 
litigation,” as appears bv the letter transmitting the same, a copy of 
Which is now before the court 


an Bane Ivth. through its secretary. Was not 1n- 


lo bi inv departure from this condition. but, on the con- 


thant SaVs that neither he nor, as he believ 3, the company ever 
for a moment intended to settle the claims of the company against 
Coburn & Ewing, leaving their claims against it to be further liti- 
gated, and 1] said Coburn & Ewing o} th ir counsel ha such ati in- 
tention it was unknown to this atliant at the time the settlement 
Was entered into 
As soon as afhant heard an tntination that it might be claimed 
that the settlement did not cover all the matters in litigation he wrote 
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Coburn & Ewing the letter of February 27th, 1886, distinetly stating 
that the settlement was understood to cover all pending litigation. 
This letter was written the same day the acceptance of the proposi- 
tion of compromise was received and before any steps were taken on 
behalf of the company by affiant to carry the same out. If affiant 
lad then been notified that Coburn & Ewing would insist that only 
one side of the controversy was settled, he would have tendered 
back the stock certificate and declined to go on with the compro- 
mise; but hearing nothing further from Coburn & Ewing, and re- 
ceiving soon after the paper filed with Mr. Fisher's affidavit, 
27 in which Mr. Coburn described the proposition accepted by 
Coburn & Ewing asa proposition to settle “ all pending litiga- 
tion, affiant felt free to go on and perfect the compromise, believing 
that if Coburn & Ewing intended to attempt to reserve any right of 
action against the company it must be on some cause of action not 
involved in the present litigation. And further affiant saith not. 
GEO. W. McCRARY. 


Subseribed and sworn to before me this 29th day of June, A. 1). 
wc : , 
As sf). 

Witness my hand and notarial seal 

My commission expires April 24th, 1S90. 

[s EAL FRED. P. BARNETT. 
Notary Public. Jackson L0., Mo. 


The following affidavit of R. H. Field, read at the hearing, was 


-s 


also filed on th 9th day of July, 1856 


In the Cireuit Court of the United States at Kansas City, Mo. 


In the Matter of the Litigation between Copurn and EwiIne and 
Toe Cepar VaAaLLey LAND AND CATTLe Company. Limited. 


R. Hl. Fretp, being duly sworn, upon his oath says that he is 
one of the attorre Vs ot said eattl COMDpAahy, and as such, Ot) the ~7Tth 
dav ol be bruary, ISS6, he present d to the athant Karnes, one of the 
attorneys of Coburn & Ewing,a paper prepared by affiant after con- 
sultation with his associate counsel, Judge MeCrarv and Mr. Adams; 
that such paper was destroved or misplaced by this afflant without 
more thought after the declination of Mr. Karnes te sign the same; 
that the principal purpose of afhlant in presenting such writing to 
Mr. Karnes for signature was to obtain the speedy and formal dis- 
charge of the sureties on the iniunction bond, beeause such sureties 

had been urged to sign said bond by counsel for said cattle 

272 = company; that such purpose was explained to said Karnes, 
though such paper did CoOmiaih stipulations as to dismissing 
the bills and cross-bills at the costs of e ich party respectively, be- 
sides what is stated in affidavit of Mr. Karnes, and in no more spe- 
cifie Wav than Is there and here stat | all of which co Insel forthe 
cattle company understood as already included in the settlement to 
be made. When such paper was presented to Mr. Karnes he re- 
plied that Mr. Coburn had gone to St. Louis, and that be would 
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make no other agreement of settlement for Coburn & Ewing. He 
assured this affiant, however, that the sureties on said injunction 
bond were not to be harmed or disturbed. With ‘this assurance 
affiant dropped the matter and did not further urge Mr. Karnes’ 
signature to such writing. 


RH. FIELD. 


Subseribed and sworn to before me on the 25rd day of June, 1886. 
[SEAL] J. R. BINGHAM, 
Notary Public. 


l certify that on this 23rd day of June. ISS6, | left a true copy of 
thie WitLhtti ath lava with llenry \l Stonestreet. il member of the 
firm of Karnes and Ess, at their office in Kansas City, Mo. 


ROLLINS BINGILAM. 


Subscribed and sworn to before me this 25rd day of June, 1586. 
[SEAL. | b. WELLS, 
Nolary Public, Jackson: ¢ ounty, Mo. 


Commission will CXPpITre April 1. LSOO. 


The following aflidavit, read at the heart was also filed on the 


(7 
1g, 


ABS: In the Cireuit Court of the United States in and for the West- 
ern Division of the Western District of Missouri. 
Conurn ef al. 
’ 
ne . 7 | al >» Bill and Cross- Bill. 
CebAR VALLEY LAND AND CatTLe CoMPANy, | 


Limited J 


Ceparn Vattey LANp AND CATTLE Company, ) 
Limited, | ( De ae ys) 
Dill and Cross-Bill. 


al | 


. 

ae 

- 
“he. 


] 


JAMES M. Coburn, being duly sworn, upon his oath says that he 
Is Lie parby hams ln the above- ntitled causes, and tliat he was and 
isa member of thre Urin ol Coburn AY lewing, and cis such he Is la- 
miliar with the several steps that led to the arrangement that was 
made bet wer n said parties and it SuVs that he Wiis present On) I l- 
ruary 27th, ISS6, when the propositions of February llth and 12th, 
made OV sal COMPA, Wer considered, Ile SUVs thatat that time 
his said firm was advised that the proposition that they bad made 
through \Mless Karnes «A uss (ot) January Oth had been rejected. 
Ilesavs that the terms submitted by saj lcompanyas their ultimatum 
were, In most all respects, entirely different from that which had been 
rrpacd Ly the firm to said COMMpPAanV : ane he says that such terms as 
were proposed by said ¢ mpany would not have been accepted had it 
not been supposed that it was left open to them to make elaim. ifany 
they had, against said company for the purchase of said ranch. He 
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says that in all the early correspondence looking to a settlement 
this matter was distinctly referred to, and every effort was made 

to have said company submit to some amicable adjustment 
274 = as to whether they ought to pay for services rendered in the 


~~ 


purchase of said property., In the later correspondence noth- 
ing had been said about this compensation, and to avoid any mis- 
understanding the terms as laid down in the letters of February 
lith and 12th were unconditionally accepted. He says that the let- 
ter written by Judge MeCrary on lebi lary 27th Was received by 
his said firm and submitted to J. V. C. Karnes, Esq., one of their 
counsel, who informed him that on the Saturday previous he, the 
said Karnes, had distinetly informed IK. IL. Field, one of the coun- 
sel for the company, that receipts in full were not to be passed, and, 
acting upon that, he saw no necessity for making any reply to said 


_ 
+ 


letter of February 27th and made no reply, as it was well known 
by the counsel for thee mMpanv that the firm ol Coburn & wing 


! 


did not PPFOPOse to settle all matters dispute between them and 
said company. The sum and substance of the proposition was that 
Coburn & Ewing were to pay to said company ten thousand pounds, 
which said company agreed to take, part in cattle and part in stock 
held by Coburn and Ewing, and the suits were to be dismissed as 
now pending and each party to pay his own costs. Affiant says 
that in every possible way since that time, in every step that has 
been taken in closing up said transaction, Coburn & Ewing have 
distinetly re fused to sign an\ recelpts in full or to acknowledge any 
settlement in full, but that of the many different receipts that have 
been passed language Indicati yf a setliement in full was in each 
case stricken out, and in lieu thereof it was inserted that the receipt 
irv Lith and 12th and 


+7 
i 


was given on the basis of the letters rel r 
liant says that not a 


bru: 
thre acceptance thereol Ol Februar Jit A 
word has willingly been spoken by him ora line written indicating 

that these several receipts that were passed were to be in full 
+ eg = 


wid settlement of all claims between the parties Athant says 

that he has no recollection concerning the tnterlineation 
made in the paper attached to the afliaavit of Mr. Fisher. Ile says 
that in) the last several weeks lis eeeeeae las been ereatly occupied 
with other matters, and he is not ful iware of all that 
in ecnnection with this business, but he knows that there was no 


, ’ ; 
ne Has done 


intention to do or sav anything which would convey thi Hmpression 


ee 


; 


that Coburn & Ewing intended to abandon their claim for services 
honestly end faithfully rendered, and both he and his partner have 
repeated] canvassed these mutters as to how this claim could best 
be made, and that he never intentionally waived the same in any 
way whatever. Afflant says that every step taken In .the purehase 
oO} said raneh was In the utmost good faith and with a strict regard 
to the interests of said company, and that, acting upon the claim 
mad by said company, his sald firm has paid to the company more 
than ever received from said Munson, and that for their services 
rendered in the purchase of said ranch .thes have received no com- 


' 
ri 
if 


+ ’ 


pensation, and that said company has refused to pay to said firm 
anything for such services. Affiant says that it was his under- 
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standing and agreement that the suits pending In this tourt were 
all to be dismissed, each party paying his own costs; at nd affiant 
says that he is ready and w illing to do, waiving any elaith for dam- 
ages on the injunction bond, as agreed upon, but reserving the right 
to make claim against the company for services rencered to the 
company in the purchase of said ranch. 


JAMES M. COBURN 


Subscribed and sworn to before me,in Kansas City, Missouri, this 
June 28th, ISS. My commission will expire August = 22nd, 1SS6. 
[SHAL. | HENRY M. STONESTRE€T, 
Notary Public, Jackson .Co., Mo. 


ITO Afterwards, to wit, at the May term of said court dnd on the 
2nd day of August, 1886, the following entry ap pears of record 
in this cause, to wit: 


Creparn VALLEY LAND & CATTLE Co. ) 
against , . 
James M. Copurn et al. j 
The following decree, filed July 24th last, was this day ordered 


to be recorded: 
In the Cireuit Court of the United States, Western District of Mis- 
sourl. Western Division. 


Tue Cepar Vattey Lanp & CATTLE COMPANY, ) 
Limited, | 1070. 
v. On'‘Cross- Bill. 
J. M. Copurn and W. N. Ewina. 


‘ 


This case came on to he heard tipon the petition of the said 
complainant 11) thie cross-bil| for final decree sett Ing and adjudicat- 
ing all the issues herein, George W. preps and Adams & Field 
appearing ior complainant and J. Y. Karnes and Joseph Waters 
Sec onedens Gor euspsniieiaie i aa alae and the court, having 
heard the evidence and the argument of counsel, sustains’ said peti- 
tion, and itis therefore ordered, adjudged, and decreed ‘that there 
has been, by the agreement of the parties, a full compromise and 
settlement of all the matters in controversy in this ease; and it is 
ordered, in pursuance of the adores ment of the parties, that the bill 
be dismissed at the cost of the complainant, to be taxed. 

DAVID J. BREWER; 
Ciretit Judge. 


And now come defendants, by ¢! eir solicitors, and file application 
for a rehearing and a stipul, u of parties setting the same for 
hearing. 
oem os . eee a 
24 Said appilecation iora rehearing Is in the words and hgures 


following: 
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In the Circuit Court of the United States, Western Division of the 
Western District of Missouri. 


THe Cepar Vatitey Lanp & Carttr_e Co., Limited, sie | 
Us. ; 


JAMES M. Copurn et al.. Def'ts. j 


James M. Coburn and William N. Ewing ask the court to 
set aside and vacate the decree entered in the above-entitled 
cause and grant them a rehearing for the following: reasons: 

l. The evidence on which this decree was based consists entirely 
of correspondence between counsel and afhidavits, and it nowhere 
appears that any form of entry was ever agre ed upon OFr eVer 
spoken of, other than that the bills and cross-bills should be 
dismissed, each party paying his own costs. The settlement 
made was wholly outside of the court and was not pleaded, and the 
court has no jurisdiction to supplement the agreement of the par- 
ties bv decreeing a final settlement. 

2. The court overlooked the testimony showing that the counsel 
for the Cedar Valley Land & Cattle Company, before writing the 
letter to Coburn & Ewing, in which he stated “of course it is un- 
derstood that the settlement embraces all the matters involved in 
the pending litigation in the several suits between the parties,” 
had written a paper embodying the same idea, and had submitted the 
same to the counsel for Coburn & wing, who had peremptorily 
refused to sign it,and the counsel for the company, knowing this 
refusal, did not offer to return the stock and terminate the arrange- 
ment, but held the stock, and in a letter to Coburn &« wing 

assumed a state of facts toexist which he ought to have known 
215 did not exist. In overlooking this pre vious correspondence 
the court committed error. 

3. The court further erred in reaching the conclusion that the de- 
tails of the settlement were carried out by Coburn & Ewing without 
disclosing their understanding that this was not intended as a full 
settlement. The evidence will show that at every step the counsel 
for the company had ful] knowl dge that this CialMm would be made, 
and every word was excluded from the receipts and other papers 
passed between the parties which could in any way be construed 
into a final settlement of all matters in dispute. These receipts 
and other papers were not im evidence, but as it has bee n assumed 
that the company completed the arrangement on the belief that it 
was in full, we would ask to furnish copies of such papers and 
full affidavits covering these points 

4. The court erred in concluding there was a lack of “ good 
faith and fair dealing” on the part of Coburn & Ewing in making 
said settlement. A proposition was made by the company and 
accepted by Coburn & Ewing. In less than an hour afterward a 
paper was prepared by counsel for the company engrafting upon 
the settlement as made additional terms, reciting that this was 
in full of all matters in dispute. This was promptly declined 
by counsel for Coburn & Ewing. ‘The stock could then have been 
returned, but it was retained, and an effort made again to have 

21i—1l41 
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Coburn & Ewing committed to a full settlement by the letter 
which was written. In the progress of the settlement the forms 
for receipts were carefully prepared, so as to exclude the idea 
that it was a settlement. The forms for receipts were carefully 
prepared so as to exclude the idea that it was a -full settle- 
ment. The full evidence will disclose the fact that: this com- 
pany has carefully sought from the beginning to recover the last 

cent possible from Coburn & Ewing, and at the same time 
279 has been unwilling to have the claim made by. Coburn & 

Ewing judicially determined. To refute this iniputation of 
unfair dealing your petitioners would ask that they may Ve permitted 
to offer in evidence the papers as originally prepared for carrying 
out the details of the settlement and the changes in them insisted 
upon by Coburn & Ewing and allowed by said compahy, showing 
that at all times from the acceptance of the proposition the com-. 
pany had full knowledge of the understanding of Coburn & Ewing 
and what they would insist upon, and that “ ood faith and fair deal- 
ing” would have required the company to have ther repudiated 
the arrangement, instead of taking to itself all the benefits arising 
6 refrom. ; 

lull and complete evidence will show that thé interlinea- 
tion made by J. M. Coburn in the bond has been wholfy misunder- 
stood. This bond was never used,and this change was made at 
atime when itwas sought to agree upon these forms for carrying out 
the details, and in using this expression, “ pending litigation,” refer- 
ence was had solely to claim made by the company, .and when 
subsequently understood that it might be construed te cover both 
bills and cross-bills this expression was not used and ‘nowhere ap- 
pears in the papers so used in settlement; all of which ean be 
shown by a full statement of all the evidence bearing upon this 
— 

The evidence discloses that this company has h; .d the services 
of Cubare & Ewing without any compensation whatever. This is 
no new claim made by Coburn & Ewing, but has been insisted upon 
at every step. The court has only been put in possession of a por- 
tion of the facts. The opinion filed shows the mist: akes Into which 
the court has been led. We ask that the ease be reheard, and (1) 
that this application for a decree be denied, and that the parties * 

left to the agreement which they have made, and that the 
250 bills be dismissed. 
(2.) Or that the entire evidence bearing on thissettlement be 
heard. J. G. WATERS, 
KARNES & KRAU THOF r, 
For Coburn. & Ewing. 
The following stipulation was also filed on the 2nd day of August, 
1SS6 : 
[In cases numbers 1045, 1069, L070, & 1072, by agreement, the mo- 
tions for rehearing to be taken up and disposed of next rule day. 
KARNES X W A Zz RS : 
For UC. & E. 
R. H. FIELD, For: Cattle Co. 
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The following notice was filed on the 11th day of September, 
LSS6 


To Judge George W. McCrary: 

You are hereby notified that on the 17th day of September, 1886, 
in the eity of Leavenworth, Kansas, before Judge Brewer, we will 
call up the petitqgon LO set aside the decrees 1n the several] Cases pendd- 
ing between Coburn & Ewing and the Cedar Valley Land & Cattle 
Company, Limited, in the circuit court of the United States for the 
western division of the western district of Missouri. 

J. G. WATERS & 
KARNES & KRAUTHOFP, 
Attorneys for Coburn & Ewing 


Kansas Citv, Mo.. Sept. 11, ‘86. 


I hereby accept service of above notice. 
GEO. W. McCRARY, 


2S] kor (Cedar Valley Land v Cattl Lo., Limited. 


Afterwards, to wit. at the Oetober term of said court and on the 
Sth day ( f Novem ber. LSS5, the following opinion Was filed: 


In the Cireult Court of the l nited States, Western Division of the 
Western District of Missouri 


THe Cepar VALLEY LAND AND CATTLE Company, Limited, ) 


JaMES M. Copurn et al 


Ooinien 
Brewer, C. JL: 

C‘oburn and Iwing petition ior a r hearing 

They object that the decree as entered shows a final settlement of 
all matters in eontroversv and dismisses the bills and cross-bills, 
when in fact there was no final settlement and when under the plead- 
Ings ne such question Was In issue or could be determined. 

The facts are these: After bills and CTOSs bills had been filed “One 
compromise was effected : of that there 1s no dispute. 

The (Cedar Valley Company filed il petition alleging that all 
claims in dispute had been settled and asking a deeree accordingly. 

A hearing was had; affidavits and other testimony presented 
without objection. Both parties appear d and argued the question. 
No obj ction Wis made to the form O] the proceeding, the only ob- 
jection being that in fact the settlement was only partial instead of 
total, and that the court had no right to enquire into the matter, but 

could only dismiss the bills and cross-bills. Now, it is insisted 
282s that if anything had transpired since the filing of the original 
billsand eross-bills changing or afiecting the issues such new 

matter should have been presented by supplemental bill. I think 
counsel are right, and that such is the true practice; but that is a mere 
matterof form. All the facts were presented as fully and as clearly as 
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though stated in a supplenie ntal bill. No objection o1) account of 
form was suggested. Will a party be permitted to test the judg- 
ment of the court on the substance of the controversy aad upon de- 
feat, then for the first time raise a mere question of form:? Nothing 
can be plainer. When cases of an equitable nature are removed 
from a State court seldom is the plaintiff’s pleading in the full and 
precise form of a bill in equity. If parties insist, repleading is or- 
dered. But, if not, and all the faets are stated, will the. court, after 
decree, set it aside simply because the pleading does not con- 
tain all the formalities of a bill? Such a_ proceeding would 
give a bitter ireny to the application of the court as a court of 
equity. So here it is not pretended thatall the facts were not stated, but 
only that they were not presented through the formalities of a sup- 
plemental bill. Coburn and Ewing were cut off from no right; 
were not prevented from making a full defense. They had every 
opportunity they asked 

Again, it is insisted that affidavits were used, and not depo- 
sitions; that no cross-examination was had, &e. But all this 
was by consent, or at least without objection. They offered 
affidavits themselves; had all the time they sought for pre- 
senting their testimony. They never asked to take depositions or 
the privilege of cross-examination or time to produce more testi- 
mony, of which they now say they have an abundance. They made 
ho obje ction as to the manner In which the testi nony was pre se nted, 
and I doubt not that if all the testimony had been by oral examina- 

tion of ro saa In open court suc ‘h irre cularity, i acquiesced 
285 inat the time, would have furnished no ground for setting 
aside the deeree based thereon. 

Ile who keeps silent when he should speak must keep silent for- 
ever thereafter. ‘ 

Of the merits of the ease I shall add nothing to what I:said before 
when ordering the deeree, and of the duty of the court to render 
such a deeree uvon the application of either party, when, there has 
been in fact a full compromise and settlement, [ have? no doubt. 
The application for a correction of the decree and for rehearing is 
denied. > 
DAVID J. BREWER, 

OCirenit Jude. 


Afterwards, on the 27th dav of November. . 1SS86. the f]- 
lowing entry appears of record, to wit: 


Crepbarn Varttey Lanp & Carrie Co. ) . 
“mains . . 
James M. Copurw ef al. ,. 


Now, on this day, the application of the defendants for a rehear- 
Ing herein coming on for hearing. and having been argued by coun- 
sel and submitted to the eourt, and the premises having been duly 
considered, it is ordered by the court that the same be denied, and 
that the costs of said application be taxed against the said defend- 
ants. ‘ 
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And now again come the defendants, by their solicitors, and file 
petition for an appeal to the Supreme Court of the United States; 
and the following order is filed and ordered to be engrossed, to 
wit: 


THe Cepar VALLEY LAND AND CATTLE Company, Limited, } 
Complainan _ 
, plainant, 1070. 


j 


Us. 
James M. Copurn and Witiiam N. Ewrna, Respondents. | 


284 Respondents file petition for an appeal of this cause to the 
Supreme Court of the United States, and it is ordered that 
such appeal be allowed on respondents filing a bond, with security 
to be approved by the clerk of this court. in the sum of S500 00. 
Nov. 26, 1886. 
(Signed) DAVID J. BREWER, 
Cirewil Judge. 


Said petition for an appeal is in the words and figures following: 
In the Cireuit Court of the United States in and for the Western 
Division of the Western District of Missouri. In Equity. 


THe Cepar VALLey LAND AND Cattle CoMPANY, ) 


Limited, Complainant, | 

rs. No. LO7O. 
James M. Copurn and Witiram N. Ewine, Respond. | 
ents. 


To the Honorable David J. Brewer, judge of the cireuit court of the 
['nited States in and for the western division of the western dis- 
trict of Missouri: 

This day come James M. Coburn and William N. Ewing and pray 
the court to enter an order of this court allowin iin appeal and to 
allow an appeal! of this eause to the ‘> ipreme Court of the United 
States, and to fix the amount of bond and security to be required, 
and that such bond and security shall be approved by the clerk of 
this court. 

J. M. COBURN anpb 

WILLIAM N. EWING, Respondents, 
By KARNES & KRAUTHOFFP, 

WATERS ann HENRY N. ESS, 


Their Attorne ys. 


On the 3rd day of December, A. D. 1586, the following 
entry appears of record, to wit 


Loo) 


CrepakR VALLEY LAND & CATTLE Co.) 
against 


J. M. Copurn et al ) 


‘The following order Was this day filed and ordered Lo be recorded, 
to wit: 
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Cepar VALLEY Lanp & CATTLE Co.*) ° 
against 
J. M. Copurn et al. ( 


This day come defendants, by their solicitors, and present to the 
court their bond for appeal and a citation in thé above-entitled 
cause; whereupon, upon due examination thereof, said bond is by 
the court approved and said citation signed. ; 


A. KREKEL, Judge. 
Said bond for appeal is in words and figures as follows: 


Unirep STaATes oF AMERICA, set: 


THe Cepar Vattey LAnd & CATTLe ) 


Company, Limited, Complainant, | 
vs. >In Equity. No. 1070. 
James M. Copurn and Wiiiiam N. 


WING, Respondents. 


Know all men by these presents that we, James M. Coburn and 
Wm. N. Ewing, as principals, and O. P. Dickinson and L. J. 
Talbott, as sureties, are held and firmly bound unto the Cedar Val- 
ley Land & Cattle Company, Limited, its successors and assigns, in 
the sum of five hundred dollars; to the payment of which, well 
and truly to be made, we bind ourselves, our heirs, executors, aud 

administrators, jointly and severally, by these presents. 
286 Sealed with our seals and dated this 2nd day of Dec., A. D. 
LSS6. 

Upon the express condition, to wit: Whereas the above-named 
James M. Coburn and William N. Ewing have prosecuted an appeal 
to the Supreme Court of the United States to reverse the decree ren- 
dered in the cause above named by the circuit court of the United 
States for the western division of the western district of Missouri: 
Now, if the above-named James M. Coburn and William N. Ewing 
shall prosecute their said appeal to effeet and answer all damages 
and costs tf they shall fail to make good their plea, then this obli- 
gation to be void; otherwise to remain in full foree and virtue. 


WM N. EWING. SEAL. 
JAMES M. COBURN., ome, 
O. P. DICKINSON, SEAL. 
lL. d. LALBOTT. me 


The above bond is hereby approved and ordered to be filed 
and made a part of the record. 
A. KREKEL, Judge. 
287 UNITED STATES OF AMERICA, 


he ste ri Division of thi WV ati ry District aft Missouri, j sel. 


[, Henry C. Geisberg, clerk of the circuit court of the United 
States in and fur said division and distriet, do hereby certify that 
the foregoing is a full and complete transcript of the pleadings, 
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. 
| proceedings, and final decree in the cause wherein The Cedar Valley 
Land and Cattle Company, Limited, and George Dixon Fisher 
are complainants and James M. Coburn and William N. Ewing are 

respondents, as fully as the same remains on file and of record in 

my office. 

Witness my hand as clerk and the seal of said court. 

| Done at office, in the city of Kansas, this 18th day of ——, A. D. 
1887. 


(Seal of the United States Circuit Court for the Western ) 
} District of Missouri, Western Division 
H. C. GEISBERG, Clerk, 
By WARREN WATSON, D. C. 


Endorsed on cover: W. Missouri C. C. U.S. No. 141. James 
M. Coburn and William N. Ewing, appellants, vs. The Cedar Valley 
Land and Cattle Company (Limited). Filed October 4, 1887. 


TRANSCRIPT OF RECORD. 
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J. M. COBURN VS. CEDAR VALLEY LAND & CATTLE CO. (LIMITED). 1 


a UNirep STATES OF AMERICA, set 


To the Cedar Valley Land and Cattle Company, Limited, Greet- 

ltigy . 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington, D.C., 
on the second Monday of October next, pursuant to an appeal from 
the decision of the cireuit eourt of the United States for the western 
division of the western district of Missouri, in a cause wherein J. M. 
Coburn and W. N. Ewing are appellants and you are respondent, to 
be, why the judgment rendered against the 
said appellants In said appeal should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Arnold Krekel, district judge of the United 
States for the western division of the western district of Missouri, 
this 2nd day of December, in the vear of our Lord 
elgtit hundred and eighty SIX. 


show cause, If any there 


one thousand 


A. KREKEL, Judge. 


GEO. W. McCRARY, 
Nothicitor for A ppe le 6. 


| endorsed ire Citation 


| UNITED STATES OF AMERICA, 


Pleas and proceedings had before the circuit court of the United 
States for the western division of tl! western district of Missouri 
lh aA Cause vheremn Wm. N. Ew vy al d James M. Coburn ure 
COM | lainants and The Cedar Valley Land and Cattle Company, 

Limited, is defendant 


De it remembered that heretofore. to wit. on the Sth day of De- 
cember. A. D. 1SS5. the following proceedings were entered upon the 
ord l by ok OT eaid court. iO Wit 


War. N. Ewine ef al / 
CepDAR VALLEY LAND & CATTLE Co. 


This day COI complainants, by thi if solicitors, Messrs. J. G. 
Waters and Karnes & Ess, and, by leave of court heretofore obtained, 
file cross-bill of complaint against defendants. ‘Thereupon it is 
ordered that subpcena issue, returnable to January rules. 


Said eross-bill of complaint is in words and figures as follows: 


I—142 


y JAMES M. COBURN ET AL. VS. 
In the Circuit Court of the United States for the Western Division 
of the Western District of the State of Muissour1. 


Tue Cepar Vatiey Lanp & Carrie Company (Limited), Com- ) 


' 
| 


plainants, ; 
is, , ' 
Wirttram N. Ewine and James M. Copurn, Defendants. } 


( voss- Bill of lh fe ndants. 


2 To the honorable judges of the circuit eourt‘of the United 
States in and for the western division of the western dis- 
trict of Missouri: 

The defendants, William N. Ewing and James M. Coburn, by 

leave of court first obtained, bring this their cross-bill of complaint 
ainst the complainant,and, humbly complaining, say— 
That the defendants have been for a long time past and now are 
eopartners doing business under the firm name of Coburn & Ewing 
and oe a general brokerage and commission business in 
the sale of property of every kind and description fora permanent 
snemmabion and livelihood,and had on their books and tn their hands 
for sale, at and prior to all the times alleged in complainant's bill, 
the cattle ranch of W. B. Munson, located in the State of Texas, 
for sale and upon and for a reasonable commission to be paid by 
the said Munson. 

That George Burnett, one of the persons alleged in complainant's 
bill as having been a promoter of and an original director in the 
complainant COMMpany, well knowing the business of defendants, and 
that they bad said ranch for sale for a reasonable compensation, to 
be paid by said Munson, entered intoa contract and agreement with 
these defendants, without disclosing any other person’s connee- 
tion with him and without disclosing to these defendants that he 
Was acting In concert or association w ith any one else, that he would 
procure a purehaser for said ranch if defendants would share their 
commission with him, and which the defendant- agreed to do. 

That afterwards these defendants were directed by the said Bur- 
nett to buy said ranch upon terms, conditions, and at a specified 

price for each item, then known to the said Burnett; that the 

3 sald Burnett was then in England, and these defendants, in 

pursuance of their agreement with him and acting in accord- 
ance with his directions, purchased said ranch and made and en- 
tered into all the agreements alleged in complainant’s bill, and 
framed every provision in the same in accordance to hjs direction, 
the defendants at the time expecting to receive their pay for their 
services from said Munson. 

That the defendants purchased said ranch fora price fully one hun- 
dred thousand dollars less than its actual or market value and ex- 
pended a large period of time in accomplishing the same, and in all 
things pertaining to the same acted in direct accordatice with the 
orders of said Burnett, with whom only they had to do, and they 


ug 
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were and are entitled to be paid for their services in the full sum of 
fifty thousand dollars, which they aver isa reasonable compensation 
for their services. 

That at the time of rendering said services the complainant was 
not then created or in existence 

That after all of suid contracts an Writings alleged in com plain- 
ants bill had been executed thie comp! inant bi Came Incorporated 
and came into existe nee, with the said Gy ore Burnett as a director 
thas reot, and with him at all its sessions and im all things acting us 
part of its board of directors, and on or about January 7th, 1SSo5, 
adopte i and ratified said contracts and agreements and for the first 
time made them its own 

That afterwards, in Mareh, 1885, the complainant desiring to have 
thi le ic ndants subseribe LO 1L3 Cup ib Stor K f ntered Into an ugree- 
ment with de fendants tinat af the defendants would subseribe 
$100,000 to its capital stock that it would appoint the defendant, W. 
N. Ewing, its manager for the period of five years, at a salary of 
CH00 for the first year and for such sum. not less than 85,000, that 

the board of directors and said Ewing could agree upon ; 


o! that the defendants, knowing and relying upon the peculiar 

fituess of said Ewing for that position and upon that one and 
only condition, took and subseribed for S100,000 of its capital stock, 
ana pra dineash to the complainant the sum. of 850,000 this reon, 
and the said Ewing was thereupon made and appointed its manager 


Thi =f cle f ndants by Wily of Cross by] 7 irther suy that the COll- 
plainant, without reason and in violation of the rights of defend- 
ants under said contract of subscription, attempted to annul and 
bring to an end the contract of said Ewing as such manager, and 
without offering to cancel their subscription of stock, without offer- 
ing to return any part of said money received by it from defend- 
wntis as payne nt of said stock. and without offering or tere ring Lo 
pay to said Ewing his reasonable and expected profit arising from 
snid contract. and has attempted at its general othce and home in 
england to sequestrate the stock of defendants and has refused to 
permit its transfer on the books of complainant 

These defendants, by way of cross-bill, further charge the fact to 
be that thie actual, Intrinsic, and market value of said stock SO 
owned by them is of the value of one hundred and twenty-five 
thousand dol! | 
out of said contract of defendant Ewing with complainant is the 


ollars; that the reasonable and expeeted contract arising 


sum of twenty thousand dollars 
ints, by way of cross-bill, pray that the complainant 


| 

These defend 
may be required to answer specifically the averments of this cross- 
bill under its seal,and may be required to so answer specifically 
and in detail each and every of the following numbered interroga- 
the same In the power 


se 
- 
- 


tories, it being the only tneans of obtaining 
of defendants—that Is to say: 

[nterrogatory No 1. (sive the names of each promoter of 
I complainant and the time at which he first associated In the 


enterprise. 
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Interrogatory No. 2. Set out in full the by-law or article of com- 
plainant in its articles of association that permits a director to 
make contracts or be interested in contracts without becoming liable 
to the complainant for his interest or profits therein. 

Interrogatory No. 5. Was it ever at any time the panmee a or 
agreement of the complainant that it was to or should pay any 
person a commission or compensation for the purchase of the Mun- 
son ranch; and, if so, to whom ? 

Interrogatorv No. 4. Did not the complainant after it came into 
existence make a contract with Munson for the purchase of lis 
ranch; and, if so, what was its date? 

Interrogatory No. 5. State the names of each and every promoter 
of the compl: inant that upon its creation and organization did not 
become stockholder or officer. °° 

Interrogatory No. 6. Attach to the answer the entire action taken 
by the board of directors in relation to the purchase of the Munson 
ranch, giving from the record of proceedings an exact transcript 
thereof. 

[nterrogatory No. 7. Attach to your answer every circular issued 
by the board of directors or any of its oflicers or by Its authority 
relating to the Munson ranch, the price paid, or the bargain had in 
the purchase. 

Interrogatory No. 8. Attach to your answer the entire corre- 
spondence in your possession between the defendants and ra iln- 
ant in relation to the subscription of stock by them or } ay)- 
pointment of W. N. Ewing as manager. ' 

Interrogatory No. 9. Attach to your answer a transeript or copy 

of the record of proceedings of the board of directors relating 
Oo to the subseription of stock by defendants or the appoint- 
ment of W. N. Ewing as manager. ’ 

[Interrogatory No. 10. What sum or price was agreed to be paid 
defendants or either of them for their services in the purchase of the 
Munson ranch; to whom was it to be paid, and was it a s specified 
amount or a reasonable compensation ? 

Interrogatory No. 11. Was Thomas IK ingse ‘ole a promote r of com- 
plainant; and, if so, when did he first become one ? 

Interrogatory No. 12. Has Thomas Kingscote ever become a stock- 
holder; and, if so, when? 

Interrogatory No. 13. State when George Burnett, Duncan Stew- 
art, George Campbell, and George >. Fisher each first became pro- 
moters and first became stockholders in complainant. | 

[nterrogatory No. 14. Give transeript Or copy of record of proceed- 
ings of the board of directors and date thereof annulling and can- 
celing the contract of W.N. wing as manager. 

Interrogatory No. 15. State whether the complainant has at any 
time offered or tendered any pay for the services a formed in the 
purchase of said ranch to the defendants or either of them; and, if 
so, What was it? F 

Interrogatory No. 16. State what was the time Munson and the 
complainant first entered into the agreement for the salz and pur- 
chase of this ranch. 
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Interrogatory No. 17. State if at that time the price in detail and 
item by itemn was not then known and agreed upon between them ; 
and, if not, what item or its price was not then known. 

[nterrogatory No. 18. How much money did complainant receive 
on the stock subscription from defendants ? 

Interrogatory No. 19. What action has the complainant taken to 
a: ate or seize the defendants’ stock or enforce a lien thereon 

‘to prevent a transfer thereof? Give a transcript of the 
b lit of same 

These complainants ask that upon the complainant having fully 
and specifically answered each of the foregoing interrogatories, and 
Upon it appearing to the court that these defendants are entitled to 
be paid their reasonable compensation for the purchase of said 
ranch, and that it was the duty Or the ¢ mplainant LO pay the same, 


that Upolh a final he; Arig of this act n tue complainant may be 
decreed to allow and pay the defendants or one of them, or to whom- 
soever of them Is vatitie | thereto, a reasonable compensation for the 


’ 


purchase thereof: Liat Upon a final hear Yr Of this AcLION the com- 
plainant may be ri (pues d LO Day LO Liles bel ndants the Stulin of one 


hundred and twenty-five thousand dollars, the actual, intrinsic, and 
market value of their stock, less a y sulin that may be unpaid 
thereon; and that by the further dect of this court that the com- 
plainant may be required to pay to W. N. Ewing, defendant, the 
sum of twenty thousand dollars, his reasonable, expect 1, and con- 
templated profit, and all by reason of the wrongs of complainant, 
and arising. growing out of, and part of the matters and transac- 
tions alleged in complainant’s bill, and for such other relief as may 


be proper in the premises, and for sts of suit: and these defend- 
ants, as in duty bound, will ever p: 
KARNES & ty & 


WATERS | CHLASE, 


OLLI + Dh fendants 
J. V. C. KARNES, Of Cor 
The following perit clpe for subj nba was also fil l on thas Sth day 
yf December, ISSo: 
ri In the Circuit Court of the United States for the Western 


Division of the Western District of the State of Missouri. 


THe Cepar VAttey Lanp & CarrLe Company (Limited), Com- } 


Wirttiamw N. Ewine and Jawes M. Conurn, Defendants. 


To the clerk of above court 
You will please issue subpeona in chancery against the complain- 
ant on the cross-bill filed by defendants, directed to the marshal, 


ae Oe te ek 
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and with directions that the same be served on Hon. George W. 
McCrary, one of complainant’s solicitors, to be found within the 
jurisdiction of this court. | 
KARNES anp ESS, , 
WATERS ann CHASE, 
Solicitors for Dee ndants. 

And thereupon a subpxena in chancery was issued against said 
complainant and delivered to the marshal, and the same Was after- 
wards, to wit, on the 21st day of December, 1855, returned,into the 
clerk’s oflice duly served; said subpesna in chancery and return a Si 
thereon are in words and figures as follows, to wit: 

UNITED STATES OF AMERICA, Pa 
West ri Division ol this Wests rai Di. fracl Ol Missouriy. } i 
The President of the United States of America to the C dar Valley 


You are hereby commanded to be and appear iil rules, Lo be held 
‘il the office of the cl rk of the ecireuit court of the United 

~ States for the western division of the western district of Mis- : 
sourl, on the first Monday of lh ebruary next, at the city of 
Kansas, then and there to answer the bill of complaint of William 
N. Ewing and James M. Coburn, citizens of the State of ‘Missouri, 
filed against you on the Sth day of December, A. D. 1886. Iereof 


Land WV Cattle Company (Limite d). (ire ting: | 


— 


fail not ) — 
Witness the Llonorable Morrison KR. Waite, Chief -Justtee of the 
Supreme Court of the United States, the Lith day of december, 
ISS5. 
[sear | Issued at office, in the city of Kansas, under the seal of 
sald court, thie day and year last aforesaid. ‘ 
I. C. GEISBERG, 
('/, rf: ot said Cireuil Court. 
by JOHN M. PARRY, D.C. 
Mrem.—The detendant to enter its appearance in this suit in the 
clerk's office on or before the day at which the writ is returnable ; 
otherwise the bill may be taken pro confesso. : 
H. C. GEISBERG, Clerk, 
By JNO. M. PARRY, D.C. 
—_> 


UNITED STATES OF AMERICA, } 


Western Division of the Western District of Missouri, j 


| do herebv certify that | executed this writ by delivering a certi- 
fied COpPy of the same to Creorge W. Met rary, attorney for. the Cedar 
Valley Land — Cattle Company (Limited), at Kansas: City, Mo., 
Dee. 21st, 1SSo. ; 

All done in the western division of the western district of Mo. 

MLIJAT GAFFES, 
[ J S. Marshal, WY sfern District of Missouri. 
By C. C. COLT, Deputy. 4 


— 
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Marshal’s fee: 
tee eet ee $9? 00 
:. eee ae 8? 00 


On the 4th day of January, 1886, the Cedar Valley Land and 
Cattle Company, Limited, entered its appearance as follows: 


In the Cireuit Court of the United States for the Western Division 
of the Western District of Missouri 
Conurn & EWING : : as 
RN & Ew { Case No. 1072. 
iis 4 , 
on , , o (Cross- Bill. 
Tue Cepar Vatiey Lanp & Cartie Co., Limited. } 


Now comes the Cedar Valley Land & Cattle Company, Limited, 
by its counsel, and enters its cpp urance to the cross-bill ot (‘oburn 
& Ewing 

ADAMS & FIELD, 


Nolieitors for said Company. 


A fterwards, to wit, on the Ist day of ke bruary, ISS6, the follow- 
Ing entry ippears of re cord . 


Wat. N. Ewine et al 
against 


Creparn VALLEY LAND & CaTTLe Co } 


Now comes defendant, by its solicitors, Messrs. Geo. W. MeCrary 
ana Adams NV Field, and tile s de murrer to complainants’ cross-bill 
herein. 

In the United States Cireuit Court for the Western Division of the 
Western District of the State of Muissour! 


Tue Cepar Vatitey LAND AND CaTrLe Company, Limited, Com- 
plainant, 


is 


' 

, 

10 Wirttram N. Ewine and James M. Cornurn, Defendants 

Phe ay niiTrrey of thy, (‘dar Vall 7 Land aT / ( vrltl, Co.. Limited. AD the 
Cyoss-Bill of W. N. Ewing and James M. Coburn. 


The Cedar Valley Land and Cattle Co., by protestation, not con- 
fessing all or any of the matters and things In the alleged cross-bill 
of W. N. Ewing and James M. Coburn to be true in such form and 
manner as the same is therein set forth and alleged, doth demur to 
said eross-bill, and for cause of demurrer showeth : 

|. That there is no person named or made defendants therein. 

LT. That thre re Is ho prave r for the issuance of subpa na Or process 
therein. 


[Ilfl. That there is a lack of sufficient averments therein to confer 


jurisdiction upon this court. 


IV. That the matters and things therein or the relief prayed for 
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therein are not in aid of any defense to the original suit of the 
Cedar Valley Land and Cattle Co., Limited, against said Ewing and 
Coburn. 

V. That there is a want of equity in said eross-bill. 

VI. That said ecross-bill states nothing showing any equity in 
favor of said Coburn and Ewing against the Cedar Valley Land and 
Cattle Co., Limited. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in said cross-bill, the said Cedar Valley Land and Cattle Co., 
Limited, doth demur thereto, and humbly demands the judgment 
of this court whether it shall be compelled to inake any other or 
further answer to said ecross-bill, and prays to be hence <lismissed 
with its COS LS ana chara sin this be halt most wr neful ly sus stained. 

GEO. W. McCRARY, 
ADAMS «& FIELD, 
1] Solicitors for the Cedar Valley Land and Cattle Co., Limited. 


Certificate OT} f ounsel, 


We, counsel and solicitors for thie { ‘eda Valle y Land and Cattle 
Co., Limited, hereby certify that in our a inion the foregoing de- 
murrer of said company is well founded in point of law. ; 

ADAMS anp FIELD, 
f 0 iii el foy said (vittl, Company. 


(Greorge 1). lish r On lis oath states that it Is il stockholder, 
director, and the attorney ln-lact of thre (‘edar Valley Land and Cattle 
Co., Limited, the person int terposing In the foregoing demtrrer, and 
thi: r said demurrer is not interposed for delay 


GEORGE DIXON FISHER. 


Subseribed and sworn to before me this grag Of} Janiary, LSSt. 
[SEAT] J. Rk. BINGHAM, 
AY i¢y 7 )? Alice. Jael 7) (County, Mo. 


12 On the 19th day of June, 1886, the following entry appears 
of rcoeord ° ,' 
Creparn VALLEY LAND & CaTrLe Co. ef al 
(li) int 10455 WN LO. 
JAMES M. Copurn ef al ) 
ina : 
James M. Conurn et a/ ) ; 
(Firertii ef Tio? WV lO; 2. 


Ceparn Vattey Lanp & Cartier Co. et al. } 


This day comes the Cedar Vall vy Land « Cattle Co.. by its solie- 
itors,. and files petition for a decree, with afhdavits' in support 
thereot. 


Said petition for decree is in the words and figures following : 
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JAMES CORT 
3. Arbitrate by three persons, one selected by each, they to choose 
il third, whist thas ir services shal! ly ; and the company! then to pay 
the amount set, C. & E. to pay > LO O00 & company to pay amount of 
stock 
Kither proposition to be finality as to all the matters embraced 
in the bill filed by the company vs. C. & FE. »* 


Respon ( ly thi, Proposition of arts rs ci" harne: . Alto ‘hHOtle inr f whbur ; 


iV lowing. . 


Adams & Field and Geo. W. McCrary will recommend to their 
client, the Cedar Valley Land & Cattle Company,a settlement with 
n & Kwing as follows: : 


! Og 
(' & I. to be allowed for their stock what they have paid 


On il 
9 C &E _ hac] ‘OM 1} f S400 
Z V iy. tO pav DUCK TO Lhe company the SUM) OF OaY, 
> lewing to surrender the management . 


' 
|. This settlement to be a full and final adjustment of all the con 
troversies between the parties and of all claims of eithea party a 
the other 

) NO cle a of legal proceedings in) COIS Cyuie nce of thre ak hegotla 
tions, unless by an agreement the controversies are ended 

This proposition involves the surrender of the compat in 
for the profit on the sale of the Delaware-stree'! Property, lo whieh 
we think it entitled, and which will, we suppose,’ amount to 
the sum of S15.000, as well as other claims set forth 
le) in its bill. : 

(nd it involves also the allowance for the stock of C. & I 

of about S1O.000 more than its present value 

These are therefore the most favorable terms we can recomm«: na, 
and under no circumstances can we advise the payment of commiis- 
sions to C. & KE. or any waiver of the company’s right to defend 


. 
‘ : ’ , ‘ ; . ’ , . spedseee? ,% , 
agaist anv claim) that thev mav make on this acceount, 


KANSAS City, Mo., Dec. 28, 1SS5. 


My Dear Sir: In the matter of the controversy between the 
Cedar Valley Land & Cattle Company and Mess. Coburn & Ewing, 
it must have been observed that | have not seemed quite in accord 
with those associated with mi Ll have always felt inclinéd to some 
amicable adjustment, and regretted when I] was directed to term1- 
nate rather summarily thre hevgotiations to that end unde rtaken il 
few weeks ago | have now taken the liberty of addressings you this 
note entirely upon my own responsibility, and I am induced to do 
so by a statement made to me by Mr. Gage,a mutual friehd of both 
parties, to the effect that he understood Mr. Fisher that the terms 
proposed by you in our former negotiation were still open for accept- 


anee. If such be the ease, | sav frankly to you that in my judg- 
’ . * * : t * ° > 

ment the terms thie 1 proposed contain substantially thie correct basis 

. ‘ _ ™ @ , . 

Ol S¢ ttlem«e nt. ana | would like again io move 1n the direction of 
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ending all this interminable litigation. I do not wish to trespass on 
your valuable time, and hence I have not called to present these 
views in person, but if this letter receives a favorable response 

Lt | will see my clients and at some time when agreeable to you 
ll call at your office to canvass 1 

t to negotiate further, | would be glad 


he matter more in detatl. 


it hest hy you ate 


that no mention be made of this letter 
With high regard, very truly J 


we 


V.C. KARNES. 


KANSAS Crry, Mo., December 25, 1SSo 


J. V. Cc. Karnes. lesa P Kansas (| 
My Dear Str: Yours of this date received. Mr. Fisher is out 


‘vs " , . ’ 
’ y | ‘+. ' " ; j ' ‘ 7 , 
Of town and Will not return until the tast ol thre week | think, 
: ] } } } ° ! . 
however, he is still dispost i to settie, and lf you can bring your 
; ’ | } ’ 
Cilehts to avree to the terms proposed DV Us, 1cL Me KHOW and is 
, 20) A: .7 
Soon as fie returns Wiii See him and ivise Vou 


W. McCRARY. 


, 7 } ; . ". ertal hy ‘ » Sn 
l’?. S—!I will not mention the matter to anv one until | hear from 


ir communication of to-day 


ht an interview with my clients. May. Ewing ts out 
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tinue my efforts for an adjustment. This they have done, with the 

und: I stunding that l request you to ask Mr lisher LO report by 

cable at the earliest possible moment whether the proposition will 
4 | 


be accepted (his is a matter involving so large an amount and 
requiring the taking of testimony at so many and such remote points 
that | assume that we are agreed as to the Importance of determin- 
ing this negotiation one way or another as soon as the same can be 


bd . Bs . . . ? 1 . . * " Bes 
20) Awaiting vour further advice, | am. very truly, 


J. V. C. KARNES. 


iN LNSAS CITY, Mo., Ja hia 4 Lith. ISS6. 


. I li iis } Miiperea : } controversy between Co- 
| ’ \ ‘ | ] ° ’ 
) a\ A e \ . ' ‘ aneee \\ LcLVise you 
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Very truly vours, GEO. W. McCRARY. 
ly Vos FY Bhi e A No. Jans Jt). ISS6. 
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rt ; ‘ the ‘ sil . sation to be pated Lo Mr. 


Verv truly KARNES & ESS. 


e } 
My Drank Str: | enclose herew . letter just received from Mr 
sher from New York. which « ; itself. Mr. F. carries with 
9 : : 
London the several proposit ; of settlement which have 
lnder discussion Wall \ 1 WA iV advise me What response 


. , ’ . 
" " . . ‘ ; " ’ r? ’ ’ ’ ‘ 7 ’ ti letter? 
UUUTII i\ lowing have LO Tlant i) Liat ruis super sted iti Ulbls CLLeI 
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If possible | should like to be advised In time to write to Mr: l‘isher 
to-morrow, as requested. : 
Please return Mr. Fisher's letter 
(Ineclosure.) 

Yours very truly. GEO. W. McCRARY. 


New York, 29th Jan’y, 1886. 
(ieo. W. McCrary. 

My Dear Str: As I wired you vesterday [T am unfortunately 
here till to-morrow, at 2 J). T., 1 CONSeGQUuence of the steamer | in- 
tended sailing with yesterday being disabled. Tam sorry atthis, as 
fam anxious to get to London to consult with my codirectors. | 
have been thinking il cood deal over the best Way lo arrange vu com- 
promise with C.&. E., but, in every shape I take it, It is always sad- 

dled with the difficulty of dealing with their stock. 
22 No one, of course, Would be fool enough to take their shares 

ul par, w lie I} if Is si) venerall) known, and by noche better 
than C. & EK. themselves, that the value of all cattle shares are not 
within 20 per cent. of what they were, and as the company itsel! 
can neither buy or cancel it is most perplexing. The following is 
a proposition that has occurred to me that C.& E. might submit to the 
board: C. & KE. agree to pay ‘o. the $5,000 commission, with interest 
thereon at the rate of 8 per cent. per annum for the time they have 
had it: C. & bk. to retain their stock lh COMPANY, the directors ret- 
ting for them an advance on it for 840,000, at the rate of interest of 
10 per cent. per annum, said advance to go to liquidate the debt to 
the company, C. & K., besides, paying the company’s expense In 
connection with this litigation. ; 

This arrangement would enable C. & KE. to hold-their stock, which 
they appear to value so highly, until such time as they coul;] sell it 
al par, OF possibly, n) LWo yeaurs,ata premium, and at the same time 
refund the 840,000.) The company would in this case not commence 
proceedings for damages caused by turning back the eattle. If you 
think well of this project you can see Karnes about it, and‘if C. & 
I). are disposed to make the above proposition, cable the word “ con- 
sent” on Sth February, the day | expect to get to London. Frankly, 
[| must say this is a more favorable settlement than I would give 
them, as | am satisfied there is more in the real estate than $15,000, 
but under the circumstances might be accepted by the board. 


Faithfully, GEO. D. FISHER. 


Of course, if there is no cablegram, | will understand they will 
not make this proposition; in any case, write not later than 


y Wednesday. 
@ 
IK aNsAsS Crry, Mo., Felby 2, 1886 
Mess. Geo. W. MeCrary, city. , 


Dian Sin: Lam just in receipt of your letter of to-day, ineluding 
aletter from Mr. Fisher, from N. Y., which | herewith return to 
you. You have heretofore seen fit to express your apprecidtion of 
what I had done and was doing to get this controversy settled, and 
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hence I need not restate my endeavors in the matter. I am only 
sorry to see Mr. Fisher taking the position indicated by his letter. 1 
am now convinced that Mr. Gage was correet in his opinion that he, 
I’., was unfavorable to any settlement. The terms proposed in his 
letter I have not submitted nor will | submit to my clients. I have 
been satisfied from the beginning and am still satisfied, and have so 
stated to Mess. C. & E., that thev were liable in law for the return of 
the $40,000, but I do not believe they are Hable any further. This 
the ought to repay ( in the other hand, this company has received 
the benefits of their labor without any expense. There ought to be 
SOT recognition of the equities of the Cuse (on such a basis | have 
tried to have an adjustment mac but if it is the determination of 
Mr. Fisher to drive these men to the wall, then there is no alterna- 
tive left but to fight | shall still hope, however, that through the 

eration of yourself and Mr. Gage that a fair and just settlement 
mav be made, and that the damage to the interests of all concerned, 


— 
} 


ic. While 1) \Ir Kishi rs rashness Will teoud., m i\ De avoided. As Mr. 
lisher mentioned my name in his letter, | would be glad to have 
him furnished a COPA of this 


24 Very truly, J. V. C. KARNES. 


krom London Kansas City. 


I;wing'’s proposals declined. Letter posted to-day, enclosing com- 
’ : . 

, . .% . ‘ } ’ =% 
plete answer to cross-bill and conveying the only terms which will 
’ ’ . 
be accepted. Inform Ewing 


KANSAS City, Mo., February 24, ISS6. 


My Dear Sin: I enclose a copy of letter, just received from the 
secretary of the Cedar Valley Land & Cattle Company, submitting 
the « nls terms upon which the company will settle with Coburn & 
Ewing. The sum demanded is nominally larger than that offered 
celve payment ith cattie and the 


t>\ you. DOUL. as IL IS Proposed lé ré 

. ‘ , ; , 

» . " ; ‘ 6a? ‘ . P : ; > 

ae rn (>t rive Corr pead) \ eteas at i r>\ ‘ i\ I. cil Par. | cLiti IT) Opes 
,? ' y : ’ —™ 

vour clients will consider it better to accept than to continue the 


tigation 


If thus proposition 1s accept d pleuse advise me before March 4th. 


Yours truly. GEO. W. McCRARY. 


KANSAS Crry, Mo., Feb. 27, 1856 
Judge Geo \. MeCrary, cits 
Ps) 1) AR SBIR: Un iz bru ir\ tli LSSh, you handed LO hs 7.7. 
Karnes, Esq., one of our counsel, a copy of a letter which you 
had just received from the secretary of the Cedar Valley Land & 
Cattle Company, which 1s as follows 
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“Toe Ceparn VALLEY Land & CATTLE CoMPpANy, LIMITED, 
MorGate Street CuamBers, Lonpon, k. C., Feb. 11,1886. 


Dean Str: The board have had under their very careful con- 
sideration Mess. Karnes & Ess’ letter, dated the 26th of January, 
1886, containing two alternative offers by Mess. Coburn & Ewing for 
the settlement of the claims mad by the Cedar Valley Land & Cattle 
Company Upor them. 

[I am instructed to inform you that neither of these propositions 
is acceptable, and that the action against Mess. Coburn & Ewing 
must proceed. With that view the answer to Mess. Coburn & Ewing’s 
cross-bill has been forwarded to Mess. Adams and Field along with 

letter from the solicitors to the company, 

The company being lable in a large sum of costs, which. will not 
be recovered from Mess. Coburn & I:wing, the only terms upon 
which the board can agree to COMM PPrOTMISe the claim of the company 
are as follows: ' 

1. That the amount payable to the company by Mess. Coburn & 
wing be £10,000, the amount paid by them for the 2,000 shares 
now standing in their names. ' 

That this amount, £4,000, shall be paid In cash, or in lieu 
thereo! that the cattle of the L. & W. herd how Upon the Cedar 
Valley ranch shall be accepted as cash, when counted over this spring, 
upon a valuation to be made by two valuers—one chosen by Coburn 

ay kewing and one by the companyv—the Valuers appointing 
26 “a referee. 

»o. Lhat the balance then remaining due to the Company 
will be discharged by the transfer to such person or persotis as may 
be named by the board of a sutlicient number of Mess Coburn & 
Ewing's shares on the basis of a par value, the shares then re- 
maining in the hands of Coburn & Ewing to be held by them for: 
period of not less than two years . 

Mess. Coburn & Ewing to give security that they wiki not buy 
up or otherwise molest any of the range privileges now enjoyed by 
the company 

The company agree to protect Coburn & Ewing against “iad 
claim from the executors or the partner of the late Geo. Burnet 

\\ hen the board consider (1) that the issue has practieally b Cl) 
decided against Mess. Coburn & Ewing by the same judge before 
whom the enuse Will ultimate lv by tried: (2) that \less Coburn WX 
wing have received trom Mr. Munson the sum of 875,000 for a 
property which, in the written estimate of six of the eminent valuers 
in Kansas City, Is worth from 845,000 to 850,000. (3) the almost 
insuperable difliculty which the board will have in plaejng any of 
the shares transterred by Mess. Coburn & Ewing in consequence of 
the non-payvment,a dividend resulting from Mr. Ewing's vindigative 


or 1l-judged action in ordering the beeves back to the raneh, and 
(4) the interest upon the amount of commission obtained:-in various 


ways from Mr. Munson from the period of its receipt cup to the 
present date, which, we are advised, would be recoverable from them 
by an action at law, the board is of the opinion that the foregoing 
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offer is more favorable to Mess. Coburn & Ewing than the latter 
have any nieht to expect. The board it "wWECV GCF. iS indueed to otler 
these easier terms with thie obrect Ol set ris thie matter by fore the 

eeneral mecting ol the 4th Marcel It is therefore to be 
24 distinctly understood that 1 proposal only remains open 

until the 3rd oD | March. ai d that re this receipt on or be- 

fore that date of a telegram announcing that Mess. Coburn & Ewing 
have signed an agreement embor e the above terms, the oller now 
made by the board is withdrawn o1 \ lt will suit the com- 
pany rnfinitels better to receive Line i! of their claim a cash, 
as would be the case when a judement = been recovered in their 
favor, than to have to deal with at ce number of shares trans- 
ferred by Mess. Coburn & Ewing. It be understood that the 
offer is t be made without por mi ford laces which 
? | , 
tT) ard mav have against partner of the late 
Crcoree burnett 

directors desire t pad ent the foregoing 
offer being refused they w ay the interests of the 
<1) I ty de} ee an I 7 maves which the 
COTL DAT) \ I s ¢ ~ ~ (d] L] f \ is \\ os | Be fg > early 
ittributable to thi int of Mi & Ewing 

| am. dear sir, vours tru 

Mis k. WEBB, See’y 

(i W. MeCrarv, Kansas Cit \| Ss. A 

Arid on February 26th, 1886, \ \Ir. Karnes the original 
etter vou had on that dav recei\ me partv. and which 
\\ fi = | ‘Fry 
ZO seis { j \! \ | YD W UATTLI 

Company. LIMIT \| STREET CHAMBERS, 
Lo r. ¢ 2th fi ISSh 

Dean Str: In reading over t ch I had the pleasure 
lt Wmidress to you stera,: potuts ni rererence to 
which | would like to m; . ) 
f i\ ow A Bate ~ i frh Wiis bie aa ane 
i by Mess. Coburn & Ewing : Seclng that there 
= nO mnpectio Wirtever DbeLwe I ror damages nd thie 
mvinent r sipares. 1t 1s dN sill Words tne amount paid 
by them tor tl J ihe s res; i : cy tier names bye 
eliminated from the letter. if able to read it or giv 
a copy of it Mess. ¢ iron & Ew 

Th words niiieative ¢ ( nag >of the letter, 
e1) l also be eliminated, as Mr. Ew is letter — 24th Octo- 
bye) ists | | i ne Was iit 4 Dest terests of thre stock- 
holders in turning back the beeves lhese words are unnecessary, 
although the dir rs could not } ipprove a step which pre- 
eciuded the possitbpliitv of paving ad nol payment ol which 
would have, as had been fully explained to Mr. Ewing, such an in- 


1S JAMES M. COBURN ET AT. VS 

iurious effect on an English company. If Mess. Coburn & Ewing 
should pore fer to deliver the cattle of the 1. & W. hie rd, now on the 
Cedar Valley ranch, the transfer of 12,00- would be accepted by 
the board at present, leaving the balance of £4,000 to stand over In 


thy meeantinis If the valuatl yn) of the Ri W. herd shall eventually 


fall short of that sum, the balance of such valuation to be made up 
to the company by the transfer of an equivalent number of 
shares in the Company On the basis of il par value, the 
boarding oO] the above cattle tO be pad for at the tine ol 
transfer at the agreed-on rate, $1.50 cents per head. : 

The board 1s quite It ady LO agree LO Mr. wing's stipulation that 
hall be paid his salary during such time as he remdined in the 
service of the company, whatever amount may be found-due to him 
upon a proper adjustment of accounts ' 


7 A 
Zu 


Will you kindly bear these points in mind in dealing with the 


| am, dear sir, yours traly, 
JAMES E. WEBB, See’y. 
Goo. W. MeCrary, Esqy., Kansas City, Mo., U.S. A. . 


Both of these communications, together with your'’two letters 
forwarding them to Mr. Karnes, he has placed in our-hands. In 
connection with both our counsel we have fully considered the 


terms of this proposition, We wish to state emphatically that we 


repara the proposition as unjust ana oppressive, but Wwe have en 
much involved im. this litigation that we Agree to and accept the 


terms of the oller as made The £4,000 will be arranged for with 
thie Ww. cattle, as suggested in the letter ot lhebraary th. ana 
the 1,200 shares of stock therein mentioned we herewith hand you, 
to be transferred to such parties as may be named. We have only 
two certificates of two thousand shares each, and we deliver both to 
vou, and the company can return us a certificate for SOO) shares 
The bond called for by the fourth section of the proposition in the 
tter of February Ilth we will give at anv time. I[t will 
now soon be the Scusoh wiiehll Lae Ly WW. cattle Cillle be counted, 
and we will be ready at once to name valuers. +Now that a 
4 ttl hemi lisas be noeth ected. We hope there will be he be may ith Car- 
rying ioout mn all respects iis agreed Upon, 
We desire to ¢ X 
with wl 


et) 


press to you our thanks for the uniform eourtess 

ich vou have treated us throughout this unpleasant matter. 

We are, dear sir, very truly, 4 

W. N. EWING 

JAMES M. COBURN. 

COBURN & EWING. 
KANSAS Ciry, F% hruary 214, 1856 

Mess. Coburn & Ewing, Kansas City. 

the terms of compromise proposed by tae Cedar Valley Land « 

Cattle Company, and has also placed in my hands thé certificates 

& 


GENTLEMEN: Mr. Karnes has handed me vour letter accepting 
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for the two thousand shares of stock held by you in the company. 
i) s ers: 
| Willi Wire Nh; Webb. secretary the COMMpany, that you nave ac- 
cepted In Writing the COMPUT 's proposition, and have written him 
bé 1] LLe Steps to choose il Valuer 


oft 


‘ 


Nes 


req ting that the company take eaene 
and proces d with iis little delay us possible LO close up) the matter of 
| ‘ompromise. Of ‘stood that the settlement 
embraces all the matters involved in the pending litigation in the 

the The Hatter | une the 


several 
balance due you on salary can « be adjusted hereafter. Col. 


Karnes and I agree that each party pays its own costs 


Yours truly, GEO. W. McCRARY. 


tiie ¢ course, it Is undel 


DeLWeet} parties Ol COstLS 


SulLs 


i — 


it 


IS. ISS6. 


oss. Kans is t 


KANSAS CITY, 


Mio . Mu f }, 
Mo. 


erfrom James I 


Wi bby 


(GENTLEMEN: | am just in receipt o tter 
secretary of the Cedar Vailey Land & Cattle Company, Limited, of 
date March 6th, of whieh I enclose vou a eopyv. Mr. Webb sends 
me With this letter an assignment, to be executed by Messrs. Coburn 
& Ewing, transferring to him 1,200 shares of their stock in said 
COM pan When Mr. Webb wro iis letter he had not received 
mv Compiluni n, Written on the 27tl vy of February, informing 
| Messrs. ( Irn & Ewine laced in mv hands thei 
Certil s for 1 whole 2.000 shares, and had requested that the 
\ lit] Iss to thnema Vv ¢ it r soy hares Phat 
Would react | ti ti abou i lis ind it} SswWwer mas 
x} ed very soon Probably vould be better to take no fut 
thet mount Is received 
Yours very truly GEO. W. McCRARY. 
Phe Cedar Valley Land and (| Company, Limited, Morgate 
Street Chambers (30a Morgate street) 
Lonpon, Ek. C., 6 March, 1886. 
Dear Su | have to acknow ley pot, onda the 27th keb- 
ru vou it) vram of that bil reading 
ferms proposed aecepted by Coburn & Ewing to-day in writ- 
Pha rram was laid before the board at their meeting on the 
3 ; 
rt : ind IT am direeted t orm you that nev are vg vl 
Z Matas ement tas b te fat pon terms which th ‘V 
eve will be found upon sideration to be satisfactory to 
ull pa : fhe board is prepared to tind that all the obitgatitons 
linto by Mess. Coburn & Ewing will be faithfully and hon- 
Ol ried out by these gentlem id they trust that amleable 
relations will be resumed and wiil co 1ue uninterruptedly for thy 
tus 
With the view to carrying out the provisions of the agreement 


now ene! se transfer of 12oo shares, 
company undertake that 1f the 


suin of £4.000 the differ- 


with Mess. Coburn & Ewing 
be executed in my favor. and 
Lue of the LL WW. herd shall exceed the 


’ ; 
Lid 
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ence shall be adjust d by the retransfer to Mess. ¢ ‘oburh WN wing 
of shares to an ¢ qu ivalent valu : 
Awaiting confirmation by letter of your cablegram of the 27th, 


Yours truly, THOMAS E. WEBB, See’y. 
Geo. W. McCrary, Esq., Kk. C., Mo., U.S. A. 


KANSAS City, Mo., March .27, 1SS6 
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Che aflidavit of George Dixon Fisher is in words and figures as 
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i form of ae bond to be 


YiVvell y $ i Coburn & Ewing in pursuance of the terms of com- 
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thie paper Was thanaed to MI Coburn, Who added Hie lelLioOWLhY 
adppear upon the paper mn hisown handwriting 


Tab tithwattion bhe litst Sel) “> Op] sat bond Wiis 

therefore amended by Mr. Coburn so as to read as follows: “ That 
' , ¥ ' ’ “ - | 

! leration and in aecordanee with the 


27th, 1886, accepting terms of 
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compromise of all pending litiga 
\ salle V Land and Catt 
submitted to Mr. Coburn. with t! 
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ie ( COLLIE | a} . 


handwriting, 1s herewith filed, n 
part of this affidavit 
Athant further stites that ihe - 
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In the Cireuit Court of the United States in and for the: Western 
Division of the Western District of \Miissourt. * 


Copurn ef al, ) 
"8 | 
, ‘i © Billand Cross- Bill. 
Cepak VALLEY LAND & CATTLE COMPANY, | 
Limited. 


Cepak VaAaLLey Lanp ‘& Catrie Company, ) 


. . ! 
4 it ; ' ’ Pi. > =F 
| —, ed, Dillanad ¢ ross-bill. 
Us | 
(‘ort RN cf al. : 


J. V.C. Karnes, being duly sworn, upon his oath says that he was” 


one of the solicitors for Coburn & Ewing in the above causes, and 
that the Cedar Valley Land & Cattle Company was représented by 
Hon. George W. McCrary and Mess. Adams & Field ; and he says 
that after the correspondence of Febru ry 27th, ISS, i It. Iriel: 
brought to this office a statement, prepared by Judge McCrary, to 
the ellect threat the settlement iis agreed (}) of threat diate wis Lo be 1 
full of all claims or demand between the respective parties In such 
litigation. Affiant says that he has not a copy of the paper pro- 
duced by \lr. leield, but states the contents of it from recolleetion. 
Ile says that he then distinely told Mr leield that such paper woud 
not be signed, but that his elients, Mess. Coburn “NX wing, 
had settled their matters with the Cedar Valley Land «& Cattle 
Company on the propositions of February lth ‘and 12th, 
ISS6, ana the unconditional acceptance of these Prop) ysitl rt) 
that day given by said Coburn & Ewing; and that und 

ho circumstances would this settlement be supplemented 
4 by any further avreement. Athant SuVvs that he Was presi nit 

with Mess. Coburn & Ewing and Jos. G. Waters, Esq., one of 
their solicitors, when these letters of February lth and 12th were 
considered, and it was then understood and agreed that the propost- 
tions hitherto made had been rejected, and thacat tha COMPANY offered 
these terms in these letters of February I1lth and Il2th as the ulti- 
matum,and while it was desirable in many respects to modify these 
harsh terms, It was agreed that to avoid any misunderftaking that 
the two letters be copied into a letter of acceptance, ane that the 
terms be unconditionally accepted, and this was done; and afliant 
says that it was then distinctly stated by both Coburn and Ewing 
that these terms would be accepted only just in the way they were 
proposed and to cover nothing more; and afliant says that he and 
his associate counsel, Jos. G. Waters, prepared the letter of aecept- 
anee with that understanding Athant further saves that in every 
letter and paper that has sine been prepared that, so fab as his 
knowledge extends, it has uniformly been with the understanding 
that the settle hient of February 27th spoke for itself in ‘the Whnconh- 
ditional weceplLance of the letters of hebruary Lith sane 12th, ana 
that nothing was to be added thereto or subtracted therefrom. 


J. V. C. KARNES. 


eee ay a 


THE CEDAR VALLEY LAND AND CATTLE CO. (LIMITED). 23 
Subseribed and sworn to before me.in Kansas ¢ ‘ity, Jackson county, 
Missouri, on this 22nd day of June, 1886. My commission will ex- 
pire on the 22nd day of August, 1SSS 
[SEAL | HENRY M. STONESTREET, 
Nota y Public, Jackson Co. Mo. 


Os Afterwards, to wit, on the 19th day of July, 1886, the fol- 
lowing Chntiry Appears of record, tO WIL: 


Wittram N. Ewina ef al ) 


f 


(lEJtL LIMA 


CEDAR VALLEY LAND & CartLE Co. } 
‘| nt dav il decree Is orde red fol at i¢ ndant hie rein 
Said order for a decree is in words and ficures as follows 


In the Cireuit Court of the United States for the Western Division 
of the Western District Oo] \lissouri. 


CoBURN et al. | 
| 
7 a | - Billand Cross- Bill. 
fue Cepar VaLLey LAnp anp Carrie Com- | } } 
PANY, Limited 


Crepark VALLEY LAND AND CATTLE COMPANY, ) 


Limited >* ' . — 
Dilland ¢ ross- Bill. 


There have been Lwo actions pending between thes parties, in 
each of which both bill and eross-bill were tiled While thus pend- 
ing. negotiations for settlement were entered into, which have re- 
sulted In a settiement, and the que Stioh How pres nted is the extent 

that settlement 

After several propositions had been made by both parties, on the 
Tth of February the cattle company sent to Coburn and Ewing a 
etter, in which all propositions of theirs were declined and in whieh 
il Was stated that “the only terms pon which the board can ayree 
to compromise the claim of the company areas follows.” This prop- 

osition was unconditionally accepted and its terms have been 
ws) complied with by Coburn and Ewing. Now they insist that all 

that wasse ttled wasthec! Wm of tlie COlMpany as prese nted in its 
pleadings, while their claims remain open and undisposed of. The 
COMPANY, on the oth r hand, insists that all the matters in contro- 
versy, Including all the claims of both partics presented In these 
two actions, were included in the settlement and are disposed of by 


| think that the company is right, and for these reasons : 

irst. Wherever parties are in litigation, having antagonistic 
claims, anda settlement Is proposed and aecepted it will be pre- 
sumed that all matters in controversy in that litigation are included 
within the settlement unless the contrary clearly appears 
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Second. It is perfectly obvious that the cattle company intended 
by its p roposition to cover all the claims in controversy. Its true 
in the letter it says “the claim of the company,” and in ¢ narrow 


and technical sense that undoubtedly means simply lis cause of ae- 


tion and would not embrace any distinet cause of action ih behalf 
of anit adverse party ; but it is not a strained or unnatural use of 


langn we to construe lt as applicable to the amount which the com- 
pany eke imedas the balance due after the adjustment and settle- 
ment of the resp ctive claims ot both parties That such Wiis the 


i 
‘ 


intent of the company is obvious from a preceeding paravraph of 


that letter, in which the company uses this language: “ The board 
have had under their verv careful consideration Mess. Karnes & 
Iss’ letter. dated the Both of January, ISS6. containing twa alterna- 
tive offers by Mess. Coburn & Ewing for the settlement of the claims 
made by the Cedar Valley Land and Cattle Company upon them.” 
In this is seen it speaks of offers nade for settlement of the claims 
of the company—claims made by the company upon Coburn and 
Ewing. ‘Turning to the letter referred to, we find that it was 
proposition for settlement of the entire controversy 


It) in terms a | 

and including the claims of both parties. Thus, im its letter 
proposing this settlement, the company placed an unmistakable in- 
Lerpr tation Upon the expression * claim of the company. 


lurthe ry Ltypdyie diately Ubon the ree Lyot of the | tter accepting this 
proposition counsel for the company wrote a letter, which was re- 
celved by Coburn and wine, in Which he stated: “ Of course, it is 
understood that the settlement embraces all the matter involved 


: - fate t-. ’ ae 4 ; . . 
na thie pending ligation I the several suits between the parties ; 
fas : | . ] 
so not only is the intent of the company clear, but it Is also Clear 
that Coburn and Ewing had full. notice of that intent. Now, a con 


tract —sana thiis settloment Is 1) thine burt a contract lM plies the 


agreement of two minds as to certain matters What ne 
; [ ] he sacl t } ' ‘)? ye ? 

Intended Is ciear, aha that Coburn ania lowing had kunt wledg of 
‘ '} , : y ’ 
that intent Isequally Clear, OT course, If they proceeded With the 
settlement with notice of what thi Company mean { by :the terms 

’ ; i ' ’ . 
used they accepted the contract upon that basis. 
. . + ’ 
’ ] i > | ’ ‘ sat , : , : , . 
Further. on the 2Oth of April. after the aceentance of this propo- 
‘ 

Sif] is ’ +) ‘ rif . se : ’ +\7 ’ 5 ie | *? hhiel ’ } 
meEUCGeEE G?l SCLLICTI) bE Se il boria Wits Presse ! c“] it? # mouirhy Wiilel) (Ooi l- 
. ; ' ' 64 ] | ; . ] ‘" 
tained this language: i accoraanee With our lette Ot- adate leb- 
‘eve eee ‘ ‘ys , ge ' . : } } ‘ ,¢ | ? 
ruary 27th. ISS, accepting erms of compromise belwer us Not 

4s e ' 


satistied with this language, Mr. Coburn in his own handwriting 
interlined these words after the word compromise, “ of all pending 
litigation, which clearly shows that he understood that the settle- 
ment covered alt Live clatms lth CONLTOVE rs\ 

Finally and chietly, these actions were pending inf a court of 
equity, and such a court will see that good faith and fair dealing 
are observed by both parties. After this proposition had been 

{ 


’ , . 
made and accepted and before any hinge rie been done 


i] except handing to counsel some certifieates of stock, Coburn 

and Ewing were clearly notified of what the cempany in- 
tended by this proposition, Much remained to be doné cattle wer 
, counted, and deliv wed It was an easy thing to hand 


to be value 


—— - 
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back the certificates of stock. If they were unwilling to accept the 
settlement when informed of what the company understood and in- 
tended by the proposition, it was their duty to sav: We have mis- 
understood the scope of your proposition. If you mean all that you 
now say, we did not accept it. We have never come to any agree- 
ment. Instead of that, after full notice they go on and comply with 
all the terms of the proposition. It is too late for them now to say: 
We did not suppose that the proposition meant all that the company 
nowclaims. We thought it meant only a settlement of halt the case, 
and insist upon the right to prosecute the other half. 

| think the parties are entitled to a decre reciting that, upon the 
eVici nce presented, the court finas that there has been a full settle- 


, i] - j : ’ ’ : 
ment of all the mattersin controversy, and o1 icring@ Liab tive several 
by] . } +7 ’ ; " " 
Niis and Cross: DILIS De dismissed, each party pavihne his own costs. 
° i ‘ =, 
» * " » : ‘ % ” ’ 
At the said May term, 1886, and on the 2nd day of August, LSS6, 


the following entry appears of record, t 
Wittiam N. Ewine et al. 
Cepar Vatiey Lanp & Carrie Co. } 


The following decree, filed July 24th last, was 
to be recorded, to wit: 
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In the Circuit Court of the United States, Western District of Mis- 
sourl. Western Division 


WinttramM N. Ewine and James M. Copnurn | 
| 1072. 
The Cepar Vattey LAanp & CattiLe Company, { On Cross-Bill. 
Limited | 


ome ) PRI: as : 
lhis case came on to be heard upon the pevrlion of the 
’ ) H | ‘4 ‘+ " se? ’ ‘ : oe | 
said respondent for final decree settling and adjudicating all 


the issues her In, § reorg: W. MeCrary and Adams and ield ap pear- 
ing for respondent and J. V.C. Karnes and Joseph G. Waters ap- 
pearing for complainants; and the court, having heard the evidence 


_ 
' 


and the argument of counsel, sustains the said petition, and it Is 


° 


} } ,° ' } . _ 
therefor ordered, adjudged, ana decreed tia there has been, by 


avreement of the parties, a full com} se and settlement of all 
the matters in controversy in this cas and it is ordered, in pursu- 


ance of the agreement of the parties, that the cross-bill be dismissed 

at the cost of complainants therein, to be taxed 

DAVID J. BREWER, 
(ircuu Judge. 


And now come the complainants, by their solicitors, and file ap- 
plication for a rehearing and a stipulation of parties setting the 
time for hearing the same. 

Said application for a rehearing is in words and figures as fol- 
lows 
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JAMES M. COBURN ET AL. VS. 


In the Cireuit Court of the United States, Western Division of the 
Western District of Missouri. 


James M. Copurn ef al. ) 
us. m 


Tur Cepar VAttey Lanp & Cattrie Co., Limited. } 


James M. Coburn and William N. wing ask the court to set 
asic and vacate the decree entered It} the above-entitled CAuUSC and 
erant them a rehearing for the following reasons : 

|. The evidence on which this decree Was based consists entirely 
of correspondence between counsel and aflidavits, and it nowhere 

appears threat any torm Ol entry was ever agre ed upon or ever 
I> spoke 1} of, oth 4 than that the bills and cross-bills should be 

dismissed, cach party paying his own costs. The settlement 
made wis wholly outside of the court and was hot ple aded, and the 
court has no jurisdiction to suppl ment the agreement of the par- 
ties by decreeing a final settlement. 


”» The court overlooked the testimony) showing that the counsel 
for thre Cedar Valley Land and Cattle Company, bye fore \“ riting the 
letter to Coburn & Ewing, in which he stated “of course it is un 
derstood that the settlement embraces all the matters involved in 
the pending litigation in the several suits between the parties,” had 


writteh a pred poe r embodying thie Satie idea, and had submitted the 


sume to the counsel for Coburn & Ewing, who had peremptorily re- 
fused to sigh it, and the counsel for the company, knowing this 
refusal, did not offer to return the stock and terminate the arrange- 
ment, but held the stock, and in a letter to Coburn & Ewing assumed 
a state of facts to exist which he ought to have kuown did not 
CXIsI In ove rlooking this pre vious corre spond nce the court com- 
mitted error : 
>. Lhe court further erred in reaching the conelusion that the de- 
tails of the settlement were carried out by Coburn «& [wing without 
disclosing their understanding that this was not Intended as a full 
settlement. The evidence will show that at every step the counsel 
for the company had full knowledge that this claim would be made, 
ana every word Was excluded irom the rece Ipts and oth r puupers 
passed between the parties which could in any way ‘be construed 
into a final settlement of all matters in dispute. Thesé receipts and 
other papers were not In evidence, but it has been assumed that the 
company completed the arrangement on the belief that it was in 
full. Wewould ask to furnish copiesofsueh papers and tullatlidavits 
covering these points. 
|. The court erred in concluding that there was a lack of “ good 
faith and fair dealing ” on the part of Coburn & Ewing in 


| making said settlement. A proposition was made -by the 


company and accepted by Coburn & Ewing. — [hj less than an 
hour afterward a paper was prepared by counsel for the company 
engrafting upon the settlement as made additional terms, reciting 
that this was in full of all matters in dispute. This was promptly 
declined by counsel for Coburn & Ewing. The stock could have 


ee eee 


+ ’ ; 
tions for rehearing to be taken up & disp 
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then been returned, but it was retained, and an effort made again 
to have Coburn & Ewing committed to a full settlement by the letter 
which was written. In the progress of the settlement the forms for 
receipts were carefully prepared, so as to exclude the idea that it was 
a full settlement. The full evidence will disclose the fact that this 
company has carefully sought from the beginning to recover the last 
cent possible from Coburn & Ewing, and at the same time has been 
unwilling to have the claim made by Coburn & Ewing judicially 
determined. ‘To refute this imputation of unfair dealing your pe- 
titioners would ask that they be permitted to offer in evidence the 


| ? . ’ 
papers as originally prepared for carrying out the details of the set 


ss : _ , = 
tlement and the changes 1n Lnem insisted upon by Coburn «A lewing 
in } 17 cas } ; | ; | , ‘| i ; +1] . Son ’ 
and allower V sald company, showing that at ati times trom the 
} -) | = } 
acceptanee of the proposition the company had full knowledge of 
, , , + ' ~ . , . — ° 
the understanding of Coburn & Ewing and what they would insist 


1 . } .4 . ; Fas ? es | . . 
Upon and Liat food lal I and lair deaiing Wwe lid nave required 


’ } : " Y ’ | . ’ '% ‘ 

Lie company to nave then repoud read «Line arrangement, Instead ol 
’ } , ; . . “ j ‘ 

taking to ltsell ail the benefits arising thereirom 
» } ] } ] j ; is ; 
». Full and comMpiel evidence will show that the interlineatton 


made by J. M. Coburn in bond has been wholly misunderstood 
7 **% , . } , } , j 
his bond Wiis never used, and this chang \ as made ata tine when 


} } ’ 


’ 
twas sought to agree upon these forms for Carrying out the detallis 
. e 
] ,% ;% - e thas . ' ' . , ; i : 1 ;? ; ’ ; ' fest 7. 1 | } 
‘| il Bel EE PX Fbis CA DPess lO), , Pe i*ai -— & Fal i(ot] st itlit nce > is nad 
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i ? ' hecnt » ty} bas ‘| sae y» % "Th ' ‘vy? ; yf iar 
“Oreiyvy LOCiIATI Made DY Lhe COMpRAaAnNV and Whiell Su seq PeCriUly 


a Be .% ] . j } " | } ‘ : . i co oe 
te) Lnderstood that lt migot be cotistrued to cove) both bills and 
} ’ + 
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: ' 7 
¥ ’ ; ” 
rr - ; 
a full statement of all the evidence bearing upon this point 
| j } _e* . 
6H. The evidence discloses that this company has had the services 
. ; ‘% i+ ‘. : ’ . ’ ’ + " : oan 4 ‘ . “a . 
Of Coburh a Ewing without any compensation whatevel [hits 1s 
. . . ‘ : . ¥ ' : : 
nonew claim made bv Coburn A kw ne Dut has been Insisted upon 
° : 
, , 
’ . ' ’ ’ +} ’ ‘ . 
at every step Phe court has onty by put In possession of a por- 
> , 4] ’ > , ’ 4] q } , , « er 
{ / at at = an QOPLTILIY | ' a ™ ‘> i’ rriis al cca » Wile i 
' ’ , } } . ’ ’ : , 
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the court has been jled. We ask the ease be reheard, and (1) 
. Ee b>! } | , Tel ) ! ' | | fT ’ rijes by 
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Qn Sept. 11, LSS6, the following notice was filed: ; 


To Judge (;eorge \\ VieCrary 
You are hereby notified that on the 17th day of Septer 
in the city of Leavenworth, Kansas, before Judge Brewer, we will 


ber, 1SS6. 
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ter of form. All the facts were presented as fully and as clearly as 
though stated in a supplemental bill. No objection on account of 
form was suggested. Will a party be permitted to test the judg- 
ment of the court on th substance of the contr versy and Upon de- 
feat, then for the first time raise a mere question of form? Nothing 
can be plainer. When cases of an equitable nature are removed 
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premises, the court orders that the same be denied, and that the 
cust of said application be taxed against the complainants. 


AY And now again come the complainants, by their salicitors, 

and file petition for an appeal herein to the Supr me Court 
of the United states : thi Peu pron thi following order 1s filed and 
ordered to be recorded, to wit: 


Wittiam N. Ewing and James M. Copurs, Complain- ) 
ants, : 
Us No. 1072. 
Tue Cepar Vattey LAND anp CatrLe Company, Lim- | 
ited, Respondent. | 


Complainants file petition for an appeal of this cause to the Supreme 
Court of the United States, and it is ordered that such appeal be 
allowed on complainants filing a bond, with security to be approv d 
by the clerk of this court, in the sum of 8500.00. 

"Noy. 26, 1886 | 
DAVID J. oe 


wy f 


Said petition for an appeal is in words and figures as follows, to 
wit: y 


} ? 


In the Cireuit Court of the United States in and for the Western 
Division of the Western District of Missouri. In Equity. 


Wituram N. Ewing and James M. Conury, Compiain- 
Ants, . 

No. lo;,2 
Tue Cepar Vattey Lanp & Carrie Company, Limited, | - 


Reponade hit 


To the Ilonorable David Z. brewer, j lve of the crreult cdurt of 
the United States in and for the western division; of the 
ov western district of Missouri: 

This day come William N. Ewing and James M. Coburn 
and pray the court to enter an order of this court allowing amappeal 
and to allow an appeal of this cause to the Supreme Court of the 
United States, and to fix the amount of bond and security to be re- 
quired, and that sueh bond and security shall be approved ‘by the 
clerk of this court. 

JAMES M. COBURN anp ¢ 
WILLIAM N. EWING, ‘ 
f omplainants. 
By KARNES axnp KRAUTIIOFF, ° 
WATERS ann HENRY N. ESS; 
The ih Allorneys 
On the ord day of December, 18386, the following entry appears 
record, to wit: 


ft 


— 


Se 


Ss 


THE CEDAR VALLEY LAND AND CATTLE CO. (LIMITED). 31 


J. M. Corurn ef al. ) 


Ms 


(TéJlL i dis - 


CepAR VALLEY LAND AND CArTLE Co. | 


The following order was this day filed and ordered to be recorded, 
to wit: 


Ceparn Vatiey Lanp & CatTrLe Co. } 


This day come complainants, by their solicitors, and present to 
the court their bond for appeal and a citation in the above-entitled 
cause; Whereupon, upon due examination thereof, said bond is by the 
court approved and said citation signed 


(Sioned) A KREKEL,. Judge. 


ls 


Said bond for appeal is in words and figures as follows : 
! oO] UNITED STATES OF AMERICA, 8et 


Wr. N. Ewinxe and James M. Corurys, Com- ) 


3 
NamMants, ’ 

| In Equity. Case 
| No. 1072. 


Tue Cepar VaLLeEy Lanp & CaTTLe CoMPARY, | 


3 


limited. R lorvt 
S MN TeCd, Pesponae#;i 


Know all men by thes presents that we, James M. Coburn and 
William N. Ewing, as principals, O. P. Dickinson and L. J. Talbott, 
as sureties, are held and firmly bound unto the Cedar Valley Land 
& Cattle Company, Limited, its successors and assigns, in the sum 
hundred dollars; to the payment of which, well and truly 


to be made. we bind ourselves. our heirs, executors, and adminis- 


- 
~_ 


—-e— Ss -«=-- 
a 


, 


trators, jointly and severally, by these presents 
Sealed with our seals and dated this 2nd day of Dee., A. D. 1886. 
Upon this express condition, to wit: Whereas the above-named 
James M. Coburn and William N. Ewing have prosecuted their 
tof the L rite d States — for the western 


appeal to the Supreme Court 
division of the western district of Missouri: Now, if the above- 
named James M. Coburn and William N. Ewing shall prosecute 
their said appeal to effect and answer all damages and costs if they 
’ shall fail to made good their plea, then this obligation to be vold : 


otherwise to remain in full force and virtue. 
| WM. N. EWING. [SEAL. | 
z JAMES N. COBURN. [seat] 
| O. P. DICKINSON. fe AL. 
ian 0. Sees A | “% 


The above bond is hereby approved and ordered to be 
Ou filed and made a part of the record, 


A. KREKEL, Judge. 
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UNITED STATES OF 
Weslern District Of 


Western Division of the 


states 
the 


) 
proceedin 


: 


I, 


kewineg and 


Valley wat 


the same 


\W 


|) 


AMERICA, ) 


; ° scl : 
Mis. OUT, ) 


court of the United 


Ifenry C. Geisberg, clerk of the circuit 
in and for said division and district, do hereby certify that 
foregoing is a true and complete transcript of the pleadings, 
nes. and final decree in the cause wherein Williayn N. 
Jit MI. Coburn are complainants and The Uedar 
| Cattle Company, Limited, is defendant as fully as 
remains on fi nd of record in my office 
1bness My I) iis ithe he se ll of said court. 
Done at othe citv of I sas, this 1Sth day Ol lhebruary, 
ISS7 
[ ( ' ' ' 
1) \I \\ 1) 
Hk. C. GEISBERG, Clerk, 
By WARREN WATSON, D. C. 
dorsed » COVE! \V Missour! Me + U.S No. 142. James 
but i \ un N. Ewing, appellants, vs. The Cedar Valley 


| lit , C tob I’ 4 1SS7. 


t 


AS 


Inthe Supreme Court of the United states 


Inthe Supreme Court of the United States, 


OCTOBER TERM, 1890. 


James M. Conurn anp Wirttam N. Ewa. 
Appellants, 
. No. 189. 
Tue Cepar Vauitey LAND AND Carrie Company, 
(LAMITED. ) 


STATEMENT OF CASE, ASSIGNMENT OF ERRORS 
AND BRIEF BY THE APPELLANTS, 


Prefatory to a statement of the case, it may be men- 
tioned that there are four cases on the docket of this C‘ourt 
hetween the same parties and involving practically the same 
questions. The cases are numbered 139, 140, 141 and 142, 
respectively. In form, a separate statement Is submitted in 
each CASC, but to disclose to the Court the precise points 
presented for decision, it is necessary that the matters dis- 
closed by the records in all of these cases should be stated. 
Henee, the four records will be abstracted and the result 
presented as a statement of each case submitted for con- 
sideration. 

ia.) On October 10, 1885, The Cedar Valley Land 
and Cattke Company, Limited, an English corporation, filed 


its bill against William N. Ewing and James M. Coburn, 
in which it was alleged that Duncan Stewart and others hav: 
ing ascertained that the defendants were willing to joi with 
them in forming a corporation for the purpose of purchasing 
a ranch, with the cattle and horses thereon, then belonging 
to one William B. Munson, and situate in the State of 
Texas, agreed among themselves to become the promoters of 
such corporation, That accordingly the corporation was 
formed, and Stewart, Burnett, Campbell and Fisher, as its 
board of directors, directed and requested the defendants th 
buy said property from Munson on behalf of said proposed 
corporation, and that the defendant Ewing entered into a 
written contract with Munson for such purchase, which cot- 
tract is set out at length in the bill. The bill also alleged 
that said contract was made in contemplation of said pra- 
posed corporate organization, and with the intention that iJ 
should be adopted by said corporation when formed and. 
enure to Its benefit. That said contract was so adopted, . 
and the corporation proceeded to carry the same out. That 
a number of payments required to. be made by said con 
tract were remitted to the defendants for the purpose of 
being paid to Munson under said contract. jut that if 
August, ISS85, said corporation learned that said Coburn and 
Ewing had secretly agreed with Munson for a commission 
from him for selling said property, and did receive in vary 
lous ways about forty thousand dollars from said Munson on 
that account. The bill asked a decree against them for such 
amount as they might have been found to have received, 
upon an axccounting to be had by the Court, ete, : 

In due time the defendants answered said bill, denying 
that they were promoters of said corporation, and alleging 
that all their agreements and arrangements as to the chary 
acter in which they should act in the purchase of said rancly - 
property were made with George Burnett, one of the aaa 
named as a promoter and director of the complainant in its 
bill, and that said Burnett knew that the defendants would be, , 
paid a commission by Munson, and that the said defendant 


t 


were openly engaged in the business of selling such property 
for a compensation. That said services were rendered by 
defendants, involved much labor, and were reasonably worth 
the amount received from Munson. The answer also alleged 
that the complainant acquired said ranch for one hundred 
thousand dollars less than its actual market value. That the 
only connection which the defendants had with said cor- 
poration was, that after it had been organized, Ewing sub- 
scribed to its capital stock, pursuant to a contract by which 
he was appointed its Manager for the term of five years. 

Exceptions were filed to the sufficiency of this answer, 
which were referred to a special master for examination and 
report. This report was made and the exceptions set for 
hearing. This is case No. 139. 

4) On December 8, 1885, Coburn and Ewing filed a 
cross-bill against the said The Cedar Valley Land and Cattle 
Company, pursuant to leave of court, and the proceedings had 
in that action are here in case numbered 142. That cross-bill 
alleged that Coburn and Ewing for a number of years had 
heen partners in the business of selling property as brokers 
and for a commission, and that at all the times mentioned 
in the complainant’s bill they had said Munson ranch in 
their charge for the purpose of selling the same under an 
agreement for a reasonable commission to be paid them by 
Munson. That Burnett, knowing this fact, made an agree- 
ment with them to procure a purchaser for said property if 
they would share their commission with him, That after- 
wards they were directed by suid Burnett to buy said prop- 
erty upon terms and conditions and at specified prices known 
to the said Burnett; that they entered into said contract 
with Munson pursuant to directions from said Burnett, 
and expended a large amount of time and labor in the trans- 
action, a reasonable compensation for which was alleged to 
be fifty thousand dollars. That some months afterwards, 
the corporation having been organized in the meantime, it 
entered into an agreement with Coburn and Ewing that if 


L 
they would subseribe one hundred thousand dollars to tts. 
capital stock, it would appoint Ewing its Manager for the-’ 
period of five years at a stipulated salary, which proposition. 
was accepted, the sum of fifty thousand dollars paid on; 
account of such subscription, and the appointment accord- 
ingly made. The cross-bill farther alleged that said corpo-, 
ration had attempted to annul the contract so made with: 
said Ewing, and, without offering to cancel said subseription,s 
or to return any part of the money pric on account thereof, ; 
or tendering or offering lo prey the reasonable and expected’ 
profit arising from said contract, had attempted to sequester, 
stid stock, and had refused to permit its transfer on its, 
books. It was alsv alleged that the market value of said- 
stock was one hundred and twenty-five thousand dollars, and, 
that the reasonable and expected profit arising out of said con. 
tract was twenty thousand dollars. The cross-bill prayed’ 
that said corporation might be required to answer nineteen: 
separate interrogatories set forth in the bill, direeted to mat- 
ters peculiarly within the knowledge of said corporation.. 
The prayer of the cross-bill was, that, upon it appearing to 
the Court that said Cobuen and Ewing were entitled to be’ 
paid a reasonable compensation for the purchase of said’ 
ranch, and that it was the duty of said) corporation to pays 
the same, the Court might decree to said Coburn and Ewing,’ 
or such of them as should be found to be entitled thereto, 
such reasonable compensation, and that said corporation 
might be required to pay said Coburn and Ewing the valué 
of their stock, less any sum that might be unpaid thereon, 
and also be required to pay to said Ewing the sum of twenty 
thousand dollars on account of his reasonable, expected and 
contemplated profit out of the contract appointing him Mane 


ager of said corporation, and also prayed for general relief, 


To this eross bill a» demurrer was. tiled. and as grounds 


the following were assigned: 


|. That there is no person named or made defendant 


therein. = (This was based upon the fact that the caption 6f 


ww 


~ 


» 


the cross bill was +The Cedar Valley Land and Cattle Com- 
pany, Limited, complainant, v. William N. Ewing and 
James M, Coburn, defendants. ”) 


2. That there is no prayer for the issuance of sub. 
pacha Or process thereon. 

3. That there is a lack of suflicient averments therein 
to confer jurisdiction upon this Court. 

4. That the matters and things therein or the relicf 
prayed for therein are not in aid of any defense to the origi- 
nal suit of the Cedar Valley Land and Cattle Company, 
Limited, against said Ewing and Coburn, 


5. That there is a want of equity in said cross, bill. 


(ec) On October 6, 1885, Coburn and Ewing instituted 
an action in the State Court against the Cedar Valley Land 
and Cattle Company and George Dixon Fisher. This cause 
was afterwards removed to the Federal Court and the pro 


ceedings in in appear in this Court in the case numbered 140, 


The bill in that case alleged that in March, 1885, Ewing 
proposed to the defendant Company, on behalf and in the 
name of Coburn and Ewing, to subscribe for two thousand 
shares of its capital stock of the par value of fifty dollars 
each, upon the certain and only condition that the said 
Ewing should be appointed Manager of said Company for the 
period of five years. That this proposition was accepted 
and Ewing appointed accordingly by the directors of said 
corporation, and thereupon Coburn and Ewing subscribed 
for said two thousand shares of stock, and paid fifty thousand 
dollars in full of all assessments and calls which had or have 
been made on said stock, and that proper certificates has 
been issued to them accordingly. That Ewing entered 
upon the duties of Manager and has been continuously em- 
ploved therein ever since. That on September 7, 1885, the 
corporation attempted to cancel and terminate the appoint- 
ment of said Ewing as such Manager by written communica- 


tion setting forth that “in consequence of the facts which 
have come to the knowledge of the Board of Directors con- 
nected with your purchase from Mr Munson,” they had 
decided to annul his appointment, «nd that Mr. Fisher was 
authorized to take charge of all the property belonging to 
the Company, and requested the delivery of the same to him 
accordingly. It was also alleged that there were peculiar 
reasons of fitness etc., for the employment of the defendant 
Ewing and that Coburn and Ewing would not have sub- 
scribed or taken any shares In said capital stock but for the 
contract to appoint said Ewing Manager as aforesaid That 
Ewing, had faithfully performed all of his duties and at no 
time given the Company any just cause for terminating his 
appointment That said contract of employment was of 
great value to said Ewing, and would yield to him a sum 
aggregating twenty thousand, five hundred ($20,500 ) dollars 
for the unexpired portion thereof. It was also alleged that 
the said Fisher was undertaking to prevent the said Ewing 
from performing his functions as such Manager, and to tacé 
out of his possession all property in his hands as such, with- 
out offering to pay or refund the value of said stock to said 
Coburn and Ewing, or the reasonable damages accruing ta 
Ewing by reason of the faiure and refusal of said Company 
to further perform its contract with him, and without releas 
Ing or indemnifying the said HNwing for certain liabilities he. 
had meurred, and for which he was personally liable, on, 
account of said Company; to all of which compensation, re 


imbursement and indemnity Coburn and Ewing alleged them- 


selves entitled before the said Ewing could be discharged 


from said) appointment; and an injunction was prayed. 


accordingly. 


The corporation answered, alleging that no such contract 


was made for the appointment of Ewing, but that the sub- ° 


scription of said Coburn and Ewing to its capital stock ~as 

’ , 
unconditional. That Ewing was appointed as Manager, but 
as an entirely separate and distinct transaction. = It was ad: 


“= 


— 
‘ 


mitted that said appointment was canceléd and terminated 
hy the notice mentioned in the bill, and the grounds for such 
action were set forth as resting p~actically in the same facts 
alleged in the bill of the Company in case numbered 139, 
namely: That Coburn and Ewing had accepted the com- 
mission from Munson. 


(2) On the twenty-third day of November, i885, The Cedar 
Valley Land and Cattle Company filed a cross-bill setting 
up the alleged employment of Coburn and Ewing on behalf of 
said intended corporation, the making of the contract with 
Munson, that Coburn and Ewing had received a commission 
from Munson and secreted the fact thereof from said corpora- 
tion; that upon discovery of such fact said corporation had 
annulled Ewing's appointment ; that Ewing had done certain 
acts in hostility to the interests of said corporation, and that 
the interests of said corporation would be imperiled if Kkwing 
were allowed to continue to manage the same. An injunction 
was prayed restraining Ewing from acting as such Manager, 
and from in any wise interfering with the property of said 
corporation. Coburn and Ewing answered setting up 
substantially the same facts disclosed in their answer in 
case numbered 139, their ecross-bill in case numbered 142, 
and their original bill in case numbered 140. The respective 
applications of Coburn and Ewing for a temporary injunction 
and of the Cattle Company for a temporary injunction 
upon its cross-bill came on for hearing in December, 1555 
On this hearing a number of affidavits and a large amount of 
correspondence and other documentary evidence were filed. 
The Circuit Court made an order granting the temporary 
injunction prayed for in the cross-bill of the Cattle Company. 
This is case No. 141. 


(e.) While the four causes stood in the respective atti- 
tudes indicated above, on June 19, 1886, the Cattle Company 
filed the following paper in each of said causes, styled a 
‘‘Petition for a Decree,” to-wit: 


cts: AMR i ma era AAS te 


(CEDAR VALLEY LAND & CaTrLe Co.. Limited. 
v. . 1043. Biil. 
WitwtiaM N. EwinG Et AL. \ | 


J). M. CoBURN ET AL.. 
v. - 1069, Bill. 
(C‘epar VALLEY LAND « CatTTrLe Co.. Limited. 


Crepar VALLEY LAND & CATTLE Co.. Limited. 
v. 
J. M. Copurn§ ET AL. 


ao yo, 


\ ( ‘TOSS Bill. 
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Now comes The Cedar Valley Land and Cattle Company, 
Limited, a party to the above mentioned suits, and petitions 
the Court to enter an order or decree in each of said cases 
showing that the matters in controversy therein have all been 
settled and compromised by the parties and are decreed and 
adjudged to be finally settled, and ordering that all the said 
cases be dismissed, the plaintiff in each to pay costs there- 
in, and that the sureties on the injunction bond given by this 
petitioner be discharged. 

And in support of this application the petitioner files 
herewith true copies of the written correspondence between 
the parties, embodying their agreement of compromise, arid 
on the hearing of this petition will produce the originajs 
thereof ; also affidavit of George Dixon Fisher. 

From the papers and affidavits filed, the following 
facts material to this hearing are disclosed : ; 

I. The first is a paper marked *+ Received November 12, 
1885.” as follows: 

‘¢Karnes and Waters (who were of counsel for Coburn 
and Ewing) will recommend any one of the following com- 


‘ 


promises : 
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l. C. & E. (Coburn and Ewing) to be paid back the 
money for their stock, say $50,000, 

C. & E, (Coburn and Ewing) to pay back the sum of 
S40.000, 

Ewing to resign the management. 

The Company to enter its appearance in a suit to be 
brought by C.. E. (Coburn and Ewing) to determine the 
value of their services and commission in purchase of prop 
erty, leaving out all transactions between C. & E. (Coburn 
and Ewing) and W. B. M. (W. B. Munson. ) 


2. The Company to allow C. & E. (Coburn and Ewing) 


~ 


$25,000 as their commissions for the purchase of *the ranch; 
C.& Ek. (Coburn and Ewing) to pay balanee of $40,000; 
Company to pay back amount of stock: each party to pay 


costs made by themselves. 


» 


36. <Arbitrate by three persons, one selected by each, 
they to choose a third, what their services shall be, and the 


, 


Company then to pay the amount set: C. & E, (Coburn and 


Ewing) to pay S40,000 and Company to pay amount of stock. 

Kither proposition to be finality us to all the matters 
embraced in the bill filed by the Company +, C. & E. 
(Coburn and Ewing).” 


II. The second paper was named a response to these 
propositions, and was as follows: 

‘Adams and Field and Geo, W. McCrary will recom- 
mend to their client, The Cedar Valley Land and Cattle 
Company, a settlement with Coburn and Ewing as follows: 


LC. & E. (Coburn and Ewing) to be allowed for 
their stock what they have paid on it, 


2. C. & E. (Coburn and Ewing) to pay back to the 
Company the sum of $40,000. 


3. Ewing to surrender management. 


10) ; 


4. This settlement to be a full and final adjustment of 
all the controversies between the parties and of all claims 


of either party against the other, . 


D. No delay of legal proceedings in conseq tiencee of 
these negotiations, unless by an agreement the controversies 
are ended. ' 

This proposition involves the surrender of the Com- 
pany’s claim for the profit on the sale of the Delaware street 
property, to which we think it entitled, and which will, we 
suppose, smount to the sum of about S15.000, as) well. ns 
other claims set forth in its bill. | 

And it involves also the allowance for the stock, of 
C. & E. (Coburn and Ewing) of about $10,000 more tham its 
present value, 

These are, therefore, the most favorable terms we can 
recommend, and under no circumstances can we advise the 
payment of commissions to C. & EF. (Coburn and Ewing) or 
any waiver of the Company’s right to defend against gny 
claim that they may make on this account.” | 


Il. The third was a letter dated December 2s, ISS5, 
from J. V. C. Karnes to George W. MeCrary, in which it 
was stated that Mr. Karnes had always felt’ inclined to some 
amicable adjustment, and took the liberty of writihg, 
entirely upon his own responsibility, and induced to do so 
by a statement made to him by a mutual friend of both par- 
ties to the effect that further negotiations would still be con. 
sidered; and inquiring whether Judge MeCrary would 


resume such negotiations. 


IV. Judge MeCrary replied that Mr. Fisher, the 
accredited attorney-in-faet of The Cedar Valley Company. 
was then out of the city, bat that it was probable that ,he- 
was still disposed to make a settlement. 


V. Mr. Karnes on the same day wrote to Judge 
McCrary that after having gone over the matter with Mr. 


1] 


Coburn, he believed that a settlement ‘‘approximately as fol- 


lows” could be made: 


“1. That the stock of Coburn and Ewing be taken 


at SSO,000, 


2. ‘That Coburn and Ewing pay back to the Company 
the $40,000 received from Munson. 


‘> 


3. That the Company, with American securities, Indem- 
nify C, & Bk. (Coburn and Ewing) against any claim of the 


representatives of Burnett as to the $16,500. 


4. That all suits be dismissed, each party paying his 
own costs, all claims for damages or compensation be waived, 


and full receipts passed. 


>. That the salary of Ewing up to the time of his dis- 
charge he paid to him, amounting to about one month's pay, 
and that there be paid a few small items of expense, 
“mounting in all to a very small sum.” 

The third item mentioned in this proposition referred to 
apayment of the sum named which Coburn and Ewing 
claimed to have made to Burnett, then deceased, on account 
of his portion of the commission which they had received 
from Munson, in pursuance of the contract between them 


referred to in the pleadings. 


VI. On January 5, 1886, Judge MeCrary advised Mr, 
Karnes that the Company had no right either to purchase or 
provide for the cancellation of the stock held by Coburn and 
Ewing, and that if any proposition was made which would 
leave that stock in the hands of Coburn and Ewing, Mr. 
Fisher, who intended to leave for London in a few days, 
would lay the whole matter before the Company’s Board of 


Directors. 


VII. Replying tothis, the following proposition was 
submitted on behalf of Coburn and Ewing, under date of 


January 26, LSS6; , 
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‘sMessrs. Coburn and Ewing have 2,000 shares in. the 
C.V.L. & C. Co., (Cedar Valley Land and Cattle Company) 
£5 paid on each, amounting to about 848,800. They will 


settle the controversy with the Company: 


|. By returning the $40,000 commission and the 
Company’s taking their stock at the actual amount . paid 
by them: or, 

2. They will turn over to the Company 1,600 shares 
and retain 400, 


3. Inany event ©. & KE. (Coburn and Ewing) are to 
be protected against any claim by Burnett's estate, either by 


a release or an indemnity. 


, 


4. Messrs. C. & E. (Coburn and Ewing) agree not to 
buy up or otherwise molest any of the ranch privileges now 


enjoyed by the Company. 


5. This settlement in no way to affect the arrange- 
ments heretofore made concerning the W. & L. cattle. but 
the sume to be carried out I both parties in good faith as 
agreed lipon and not to enter into this arrangement In any 
way whatever, In other words, the W. & L. cattle are in 


no way taken into consideration in this settlement. 


6. The balance of salary as compensation to be paid to 


Mr. Ewing.” 


VII, On February 2d, Judge MeCrary submitted a 
letter received from Mr. Fisher, en route, suggesting that 
Coburn and Ewing might agree TO pry back the commission 
which they had received with interest at cight per cent, and 
retain their stock, the Directors securing them a loan upon 
it for forty thousand dollars, bearing ten per cent, interest, 
the proceeds to be paid to the Company, and that Coburn 
and Ewing should pay the expenses of the Company in con: 
nection with the litigation, Mr. Karnes replied to this, stat- 
ing that the terms were so unreasonable that he would 


decline to submit the sume to his clients. 


13 


Later in February, the Company cabled: +‘ Ewing's 
proposal declined. Letter posted to-day enclosing only 
terms which will be accepted,” 

IX. On February 24th, Judge MeCrary enclosed a 
copy of the letter received by him from the Company, and 
expressed the hope that the terms offered would be accepted. 
On February 27th, the following reply was made to this 
communication : 

Kansas City, Mo., Feb, 27, 1886, 
Judge Geo, W. MeCrary, City. 

DeaR Sik: On February 4th, 1886, you handed to J. 
V. C. Karnes, Esq., one of our counsel, a copy of the letter 
which you had just received from the secretary of the Cedar 
Valley Land and Cattle Company, which is as follows: 


THE CEDAR VALLEY LAND & CATTLE CO., LIMITED. 
Morgate Street Chambers, London, EF. C., Feb. 11, 1886. 

Deak Str: The board have had under their very care 
ful consideration Mess. Karnes & Ess°* letter, dated the 26th 
January, 1886, containing two alternative offers by Mess. 
Coburn & Ewing for the settlement of the claims made by 
the Cedar Valley Land & Cattle Company upon them, 

[ am instructed to inform you that neither of these 
propositions is acceptable, and that the action against Mess. 
Coburn & Ewing must proceed. With that view the ans- 
wer to Mess. Coburn & Ewing's cross bill, has been for- 
warded to Mess. Adams & Field along with a letter from 
the solicitors of the Company. 

The Company being liable in a large sum of costs, which 
will not be recovered from Mess. Coburn & Ewing, the only 
terms upon which the board can agree to compromise the 
claim of the Company are as follows: 

1. That the amount payable to the Company by Mess, 
Coburn & Ewing be £10,000, the amount paid by them fo 
the 2,000 shares now standing in their names. 

2. That of this amount, £4,000 shall be paid in cash; or 
in lieu thereof, that the cattle of the L. & W. herd now upon 
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the Cedar Valley ranch shall be accepted as cash, when 


counted over this spring, upon a valuation to be made hy 


two valuers—one chosen by Coburn & Ewing and one by 


the Company —the valuers appointing a referee. ‘ 


3. That the balance then remaining due to the Com- 
pany will be discharged by the transfer to such person or 
persons as may be named by the board of a sufhcient nurh- 
ber of Mess (‘oburn & kwing's shares Ol the basis of a pyr 
value. the shares then remaining in the hands of Coburn & 
Kewing to be held ly them for a period of not less than two 
sid. 

: 
a Mess. Coburn & wing to give SeCUrILY that they 
will not buy up or otherwise molest any of the ranch privi- 
leges enjoyed by the Company. 

5. The Company agree to protect Coburn & Ewing 
against any claim from the executors or the partner of the 
late Greo. Burnett. 

When the board consider (1) that) the issue has practi 
cally been decided against Mess. Coburn & Ewing by the 
sume judge before whom the case will ultimately be tried: 
(2) that Mess. Coburn & Ewing have received from Mr. 
Munson the sum of 875,000 for a property which, in the 
written estimate of six of the eminent valuers in Kansas 
City, is worth from 845,000 to S50 0007 (5) the almost in-. 
superable difficulty which the board will have in placing anys 
of the shares transferred by Mess. Coburn & Ewing in conse- 
quence of non-payment of « dividend resulting from Mr. 
Ewing's vindictive or ill-jadged action in ordering the beeves 
back to the ranch, and (4) the interest upon the amount of’ 
commission obtained in various ways from Mr. Munson from. 
the period of its receipt up to the present date, which, we 
are advised, would be recoverable from them by an action. 
at law, the board is of the opinion that the foregoing offer, 
is more favorable to Mess. Coburn & Ewing than the latter. 
had any right to expect. The board, however, is induced to: 
offer these easier terms with the object of settling the matter 


Ld 


before the general meeting of the 4th of March. It is there- 
fore to be distinetly understood that this proposal only re- 
mains open until the 3rd of March, and that failing the re. 
ceipt on or before that date of a telegram announcing that 
Mess. Coburn & Ewing have signed an agreement embody 
ing the above terms, the offer made by the beard is with 
drawn on that day. [It will suit the Company intinitely bet 
ter to receive the amount of their claim in eash, as would be 
the case when il judgment heat been recovered in their favor, 
than to have to deal with any large number of shares trans 
ferred DY Mess. Coburn & kwing. It Is to be understood 
that the offer is to be- made without prejudice to any claim 
for damages which the board may have against the execu 
tors or the partner of the late George Burnett. 

The airectors desire me to add that in the event of the 
foregoing offer being refused they will feel it their duty in the 
interests of the shareholders, toclaim full compensation for 
damages which the Company have sustained under various 
heads, which are clearly attributalle to the account of Mess. 
Coburn & Ewing. 

I am, dear sir, yours truly, 

JAMES k. WEBB, See’y,. 
Gro. W. McCrary, Kansas City, Mo., U.S. A 


And on February 26th, 1586, you sent to Mr, Karnes 
the original letter you had on that day reeeived from the 
sume party, and which was as follows : 

THE CEDAR VALLEY LAND & CATTLE COMPANY, LIMITED. 
Morgate Street Chambers, London, bk. C., 12th Feb... ISS6. 

Dear Sir: In reading over the letter which I bad the 
pleasure to ndadress to you vesterday | notice two points in 
reference to which I would like to make some observations. 

The stithi ot 8 RP Is fixed its the damages to be paid 
by Mess, Coburn & Ewing, and it is ndded that this sum was 
the amount paid by Mess. Coburn and Ewing for their shares. 
Seeing that there is no connection whatever between the claim 
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for damages and the payment for shares, itis advised that the 
words **the amount paid by them for the 2,000 shares now 
standing in their names” be eliminated from the letter; if 
you think advisable to read it or give a copy of it to Mess. 
Coburn & Ewing. 
The words * vindictive or ill-judged,” on page 3. of the 
letter should also be eliminated, as Mr. Ewing in his letter of 
Y4th Oct. last, stated that he was acting for the best interests 
of the stockholders in turning back the beeves. These words 
are unnecessary, although the directors could not possrbly 
approve a step which precluded the possibility of paying : 
dividend, the nonpayment of which would have, as had heen 
fully explained to Mr. Ewing, such an injurious effect on an 
English Company If Mess. Coburn and Ewing should prefer 
to deliver the cattle of the L, & W. herd, now on the Ceédar 
Valley ranch, the transfer of 1200 shares would be accepted 
by the board at present, leaving the balance of £4,000 to 
stand over in the meantime. Ifthe valuation of the L. & W. 
herd shall eventually fall short of that sum, the balance of 
such valuation to be made up to the Company by the transfer 
of an equivalent number of shares in the Company on. the 
basis of a par value, the board of the above cattle to be paid 
for at the time of transfer at the agreed on rate 81.50 cents 
per head. : 
The board is quite ready to agree to Mr. kKwing's stipu- 
lation that he shall be paid his salary during such time as he 
remains in the service of the Company, whatever amount 
may be found to be due to him upon a proper adjustment of 
accounts. 
Will you kindly bear these points in mind in dealing 
with the other side ¢ 
[ am, dear sir, yours truly, , 


JAMES E. WEBB, See’y | 


Gro. W. McCrary, Esq.. 
Kansas City, a a v 
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Both of these communications, together with your two 
letters forwarding them to Mr. Karnes, he has placed in our 
hands. In connection with both our counsel we have fully 
considered the terms of this proposition. We wish to state 
emphatically that we regard the proposition as unjust and 
oppressive, but we have so much involved in this litigation 
that we agree to and accept the terms of the offer made. 
The £4,000 will be arranged for with the L. & W. eattle, as 
suggested in the letter of February 12th, and the 1,200 
shares of stock therein mentioned we herewith hand you to 
he transferred to such parties as may be named. We have 
only two certificates of one thousand shares each, and we 
deliver both to you, and the Company can return us a cer- 
tificate for 800 shares. The bond called for by the fourth 
section of the proposition in the letter of February 11th we 
will give at any time. It will now s0on be the season when 
the L. & W. cattle can be counted, and we will be ready at 
once to name valuers. Now that a settlement has been 
affected, we hope there will be no delay in carrying it out 
in all respects as agreed upon. 

We desire to express to you our thanks for the uniform 
courtesy with which you have treated us throughout this 
unpleasant matter. We are, dear sir, very truly, 

W.N. EWING. 
JAMES M, COBURN. 
COBURN & EWING. 


X. On February 27th Judge MeCrary wrote to Coburn 
and Ewing, stating that he had received their letter accept- 
ing the terms of compromise proposed, and also certificates 
for two thousand shares of stock held by them in the Com. 
pany; that he would wire the Company to that effect, and 
write requesting that it take immediate steps to close up the 
matter of the compromise; and that **of course it is under- 
stood that the settlement embraces all the matters involved 
in the pending litigation in the several suits between the 
parties.” 


Is 


XI. Some further correspondence ensued as to the 
manner in which the two thousand share certificate: of 
Coburn and Ewing should be split up so as to transfer to 
the Company the number of shares mentioned in the com 


Promise, 


48 The affidavit ot (reorge Dixon Fisher | out 
that on April 29th, TSs6, he called on Mr. Coburn for the 
purjose of submitting to him a form of bond to be given ‘hy 
Coburn and Ewing under the compromise: and that Mr. 
Coburn changed the draft of the instrument so as to add 
after the phrase ‘accepting terms of compromise,” which 
appeared in the original, the further plirase “of all pending 
litigation.” 

This instrument, however, was never signed or agreed 


upon. 


XIII. The affidavit of J. V.C. Karnes was also filed, 
in which he stated that after the correspondence with Judge 
MeCrary on February 27th, ISS6. and on the same day, Vir. 
Field, one of the attorneys for the Cedar Valley Land and 
Cattle Company, brought to his office a statement prepared 
by Judge MeCrary, to the effect that the settlement as agreed 
on of that date was to be in full of all claims or demands 
between the respective parties to such litigation; and that 
he then told Mr. Field that such paper would not be signed: 
but that Coburn and Ewing had settled their matters with 
the Cedar Valley Company on the propositions of February 
lith and 12th, 1886, and the unconditional acceptance of 
these propositions on Febuary 27, [Ss86, and that under no 
circumstances would the settlement be supplemented by any 
further agreement. That all previous propositions made by 


the parties were withdrawn and had been rejected when said 


>» 


letter of February 27th was prepared, and that in order to °* 


avoid any misunderstanding on that point, the terms offered 
by the Company were copied in full in the letter of accept- 
ance, and that in all transactions had since that day, the letter 


1) 


of February 27th had been permitted to speak for itself, 
without any addition thereto or subtraction therefrom, 


XIV. James M. Coburn stated that when the propost- 
tions of February 11th and 12th were considered, all previous 
propositions had been rejected. That the terms submitted, 
mentioned in the letter of February 27th, were in nearly all 
respects entirely different) from those which had been pre 
viously made to the Company, and that the terms as proposed 
ty the Company would not have been necepted lisacl they not 
been substantially that it left open to Coburn and Ewing to 
make claim, if any they had, against said Company for serv 
ives rendered in the purchase of said ranch. That in the 
early correspondence this matter was distinetly referred to ; 
but that in the later correspondence no mention was made of 
this compensation, and consequently, to avoid any misunder 
standing thpon the subject, the terms proposed by the com 
pany were unconditionally accepted. That the letter of 
Judge MeCrary shown as number X., dated February 27th, 
ISS6, was received and submitted to affiant’s counsel, who 
w“dvised him that on the Saturday previous he had distinetly 
informed Mr. Field, one of the counsel for the COMPANY, that 
receipts in full were not to be piisse l. sna that, therefore, 
there was no necessity of making any reply to Judge 
MeCrary ’s letter, as it was well known by counsel for the 
Company that Coburn and Ewing did not propose to settle all 
matters in dispute between them and the Company, for which 
reason alone affiant did not further answer the same. That 
in every step taken in closing up said compromise, Coburn 
and Ewing have distinetly refused to sign any receipts in full 
or to acknowledge any settlement in full; but that in the 
many receipts that have been passed language imdicating a 
settlement in full was in each case stricken out and in lieu 
thereof it was inserted that the receipt was given on the basis 
of the letters of February Lith, 12th and 27th; that affiant 
has no recollection concerning the interlineation made in the 
paper attached to the affidavit of Mr. Fisher; but that he 
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knows that there was no intention to do or say anything: 
indicating that Coburn and Ewing intended to abandon their 
claim for services. That every step taken in the purchase of 
said ranch was in the utmost good faith with strict regard to: 
the interests of the Company, and that acting upon the claim 
made by said Company, Coburn and Ewing have paid to it 
more than they ever received from said Munson, and that for 
their services rendered in the purchase of said ranch they’ 


have received no compensation whatever. 


XV. The affidavit of Creorge W. MeCrary stated thaf 
the understood the compromise proposition to cover all the 
matters in litigation and that if he had been informed thaj 
Coburn and Ewing would insist that only one side of the 
controversy had been settled he would have tendered back 
the stock certificate which he had received, and declined to 
have gone on with the compromise. That having heard an 
intimation it would be claimed that. the settlement made dix 
not embrace all the matters in litigation, he wrote the letter 


shown as No. X. , 


. 


XVII. The affidavit of R. H. Field stated that on 
February 27th he presented to Mr. Karnes a paper pre 
prepared by affiant after a consultation with his associite 
counsel ; but that such paper was destroyed by affiant after 
the declination of Mr. Karnes to sign the same. That when 
this paper was presented to Mr. Karnes he replied that: he 
would make no other agreement of settlement for Coburn 
and Ewing, but assured affiant that the sureties on the Com- 
pany’s injunction bond would not be harmed or disturbed ; 
and that upon these assurances aftiant dropped the matter and 
did not further urge the signature to such writing. 


On August 2, 1886 a decree was entered and recorded 


in each of the four cases, as follows. 


“This case came on to be heard on the petition by the 
said Cedar Valley Land & Cattle Company, Limited, for 
final decree settling and adjudicating all the issues herein, 
George W. McCrary and Adams & Field appearing for respon- 
dent, and J. V. C. Karnes and Joseph G. Waters appear- 
ing for complainants; and the court, having heard the evi- 
dence and the argument of counsel, sustains said petition; 
and it is therefore ordered, adjudged and decreed that there has 
been, by the agreement of the parties, a full compromise 
and settlement of all the matters in controversy in this case; 
and it is ordered, in pursuance of the agreement of the par- 
ties, that the bill be dismissed at the cost of the complain- 
ants, to be taxed.” 

On the same day Coburn & Ewing moved the Court to 
set asidle and vacate the decree entered in each of said causes 
and to grant them a rehearing, assigning the following 
grounds: 

‘1. The evidence on which this decree was based con- 
sists entirely of correspondence between counsel and affida- 
vits, and it nowhere appears that any form of entry was ever 
agreed upon or ever spoken of, other than that the bills and 
eross-bills should be dismissed, each party paying his own 
costs. The settlement made was wholly outside of the 
Court and was not pleuled, and the Court has no juris. 
diction to supplement the agreement of the parties by de- 


creeing a final settlement. 


2. The Court overlooked the testimony showing that 
the counsel for the Clair Valley Land & Cattle Comp iny, 
hefore writing the letter to Coburn & Ewing in which he 
stated ‘of course it is understood that the settlement em- 
braces all the matters involved in the pending litigation in 
the several suits between the parties,’ had written a stipula- 
tion embodying the same idea and submitted the same to 
the counsel for Coburn & Ewing, who had peremptorily re- 
fused to sign it, and that the counsel for the Company, 
knowing this refusal, did not offer to return the stock and 
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terminate the arrangement, but held the stock, and in a letter 


to Coburn & Ewing assume | a state of facts to exist which | 


he ought to have known did not exist. In overlooking 


this previous occurrence the court committed an error. 


‘> 


that the details of the settlement were carried out by Coburn 


3. The Court further erred in reaching the conclusion 


- * 


. uk ° , ; . . . ‘ 
& Ewing without disclosing their understanding that this 


was not intended as a full settlement. The evidence will 
show that at every step the counsel for the Company had 
full knowledge that this claim would be made, and every 
word was excluded from the receipts and other papers passed 
between the parties which could in any way be construed 
into a final settlement of all matters in dispute. These re- 
ceipts and other papers were not in evidence, but as it has 
been assumed that the Company completed the arrangement 
on the belief that it was in full, we would ask to furnish 
copies of such papers and full affidavits covering these 
points. 

$f The Court erred in concluding there was a lack of 
‘wood faith and fair dealing’ on the part of Coburn & Ewing 
In making said settlenent. A proposition was made by the 
Company and accepted by Coburn & Ewing. In less than 
wn hour afterward a paper was prepared by counsel for the 
Company engrafting upon the settlement as made additional 
terms, reciting that this was in full of all matters in dispute, 
This was promptly declined by counsel for Coburn & Ewing. 
The stock could have been returned, but it was retained, and 
an effort made again to have Coburn & Ewing committed to 
a full settlement by the letter which was written. In the 
progress of the settlement the forms for receipts were care 
fully prepared, so as to exclude the idea that it was a fall 
settlement. The evidence will disclose the fact that this 
Company has carefully sought from the beginning to recover 
the last cent possible from Coburn & Ewing, and at the same 
time has been unwilling to have the claim made by Coburn 
& Ewing judicially determined. To refute this imputation 
of unfair dealing, your petitioners would ask that they be 


permitted to offer in evidence the papers as originally pre- 
pared for carrying out the details of the settlement and the 
changes in them insisted upon by Coburn & Ewing and _ al- 
lowed by said Company, showing that at all times from the 
acceptance of the proposition the Company had full knowl- 
cdge of the understanding of Coburn & Ewing and what 
they would insist upon, and that ‘good faith and fair dealing’ 
would have required the Company to have then repudiated 
the arrangement, instead of taking to itself all the benefits 
arising therefrom. 


5. Full and complete evidence will show that the 
interlineation made by J. M. Coburn in a bond has been 
wholly misunderstood. This bond was never used, and this 
change was made at a time when it was sought to agree 
upon these forms of carrying out the details, and in using 
this expression ‘pending litigation,’ reference was had solely 
to the claim made by the (Company, and when subsequently 
understood that it might be construed to cover both bills 
and cross-bills, this expression was not used and nowhere 
appears in the papers so used in settlement; all of which can 
he shown by a full statement of all the evidence bearing on 
this point. 


6. The evidence discloses that this Company has had 
the services of Coburn and Ewing without any compensation 
whatever. | This is no new claim made by Coburn and Ewing, 
but has been insisted upon at every step. The Court has 
only been put in possession of a portion of the facts. The 
opinion tiled shows the mistakes into which the Court has 
been led. We ask that the cause be re-heard, and, 


|. That this application for a decree be denied, and 
that the parties he left to the agreement which they have 
made, and that the bills be dismissed: 


2. Or, that the entire evidence bearing on this settle- 


ment be heard.” 
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These motions were overruled on November 8, 1886. 
Thereupon Coburn and Ewing applied for and were granted 
an appeal to this Court; the bond required was filed and 


approved, and the citation issued December 2, 1886; the 


transcript certified February 1s, S87, and filed in this 
Court October 4. 1887. 


ASSIGNMENT OF ERRORS. 


The appellants come now and assign the following errors 
in the rulings of the Court below, and in the record of the 
proceedings of said Court : 

a Said (‘ourt erred in sustaining the ‘* petition for it 
decree” filed by The Cedar Valley Land and (Cattle (Company. 

2. The Court erred in entering a final decree upon a 
mere motion. 

Fi The (‘ourt erred in les ling the question as to the 
meaning of the contract of settlement between che parties 
under the pleadings in this cause. 

t. The Court had no jurisdiction to render any decree 
construing a contract made between the parties pending the 
litigation, upon a mere motion. 

5. The Court erred in overruling the motion to vacate 
its decree and to gyrant a rehearing filed by the appellants. 

6. The decree of the Court below concluding Coburn 
and Ewing from = instituting procedings to recover the 
amount claimed to be due them, in the absence of a proper 
pleading presenting the matter for adjudication and a trial 
thereof in accordance with some procedure recognized by 


chancerv practice, was a dential of due process of law. 


7. The Court below had no jurisdiction to }Miss Upon 
a matter outside of the scope of the pleadings. 

‘. The said contract of compromise Wiis erroneously 
construed to conclude Coburn and Ewing from making any 
claim against The Cedar Valley Land and Cattle Company 
for services rendered iD them i purchasing the property 
from Munson. 

% The Court erred in holding that any right existing 
in Coburn and Ewing to be compensated by The Cedar Val. 
ley Land and Cattle Company for services rendered on its 
behalf Wiis covered Dy the compromise agreement between 


the parties. 


(dL) 


The rule is clear and 


well 


settled 


that 


nm court 


of 


equity has no jurisdiction to render a decree exeept only in 


pursuance of allegations made in the form of a bill, either orig-, 


inal, cross or suppl mental. 


be **too well established 


held 


thereto appeared from the answer of the defendant. or from 
the eviddence aclluced il the 
terms the language of a decree may be, 


Where a cross-bill is) filed by 


to 


disable if 


to 


eourt 


to the allegations of the bill, 


the original defendant, the complainant in the original bill; 


hecomes 4 threat 


defendant 


to 


This rule has-been declared 


he 
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disregarded.” 


llowever broad 


to grant relief, although a 
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right 
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it is limited in effect. 
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Walker, 6 Fed. Rep. oi. 
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Armstrong». Chemical Nat. Bh,, 37 Fed. Rep., 466. 
Borckman’s Appeal, 1 Ath Rep., 425. 
Gordon . 
Nokes v. 


Grordon. 


> Swanst 
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Fish, 3 Drewry, 735, 744. 
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Where an agreement is made, pending the suit, com- 
promising the matter in litigation, the proper procedure is 
to bring that agreement before the court in the form of a 
supplemental bill, or by a plea like unto one pues darrein 
contin Nance in COMMON law pple cling, Otherwise such aworee 


ment cannot be noticed. 


Yeaton »v. Lynn, 5 Pet., 224, 231, 232. 
Hlohson v. M’ Arthur, 16 Pet. 182, 1A. 
Candler v». Pettit. | Paige, 168. 
Jackson v. MeCall, 3 Cow,, 75, 79. 

May vw. Coleman, 54 Ala, 325, 

Bower v. Swadlin, 1 Atk., 204. 

launton v. hepler, 6 Madd... 166. 

Roche v. Morg. ll, 2 Sch. & Lef., 721. 


As long ago as 1665, Lord Chancellor Clarendon, 
declared that an agreement compromising the matters in 
dispute could not be offered at the trial unless it had been 
presented to the court by a proper pleading. The correet 
practice Wis held to be to stiat\ the principal CuUSC until il 
proper bill could be filed setting up the alleged release, and 
the matter tried upon issues made in accordance with estab- 


lished rules of procedure. 


Hayne Ue Hayne, > a... LY. { folio.) 


Standard text-books say, referring to the same subject, 
that the alleged compromise ‘‘not bemg in issue in the 
cause, the court could not try the fact or direct a trial for 
that purpose. <A new bill must be filed to put the release in 
issue. Without being put in issue in the cause by new bill, 
it cannot be used in proof.” 

Mitt. & Ty/. ky. P!. & Pr. (Ed. °82.) p. 1380. 
Story Eq. Pl. (9 Ed.,) See, 393. 


+) 


os 


In accordance with these rules it has been settled that- 


a mere motion cannot form the nok ot it final decree, 


Like v, Beresford, 3 Brown Ch., (by Eden.) 366. 
Kenton 9. Parla jr. ‘ Johns.. 14, ie 
Willis ». Parkinson, 3 Swanst., 235. 

Tillett wv. Armstrong, | Keen, 428, 435. 

Fuller v. Met. Life Ins. Go., 31 Fed. Rep., 696. 


’ 


The correctness of these rules and their application to 
the facts of this case were practically conceded mn the opini 
ion delivered by the Circuit Court overruling the motion for 
rehearing. But that Court also ruled that Coburn & Ewing 
had waived their rieht lo make this objection yy resisting 
the motion and by introducing affidavits in opposition 
thereto, Independent of the question whether such conduet 
would amount to a waiver, it is very clear that the objee- 
tion made is of so fundamental a character that it is not sus- 
ceptible of being watved. , 

Tested by the well-settled rule that the Federal Courts, 
sitting as courts of equity, are tribunals of limited jurisdic 
tion, and that unless a matter is presented to that Court: in 
conformity to the cules governing pleadings and practice in 
chancery, the court is without jurisdiction over the subject- 
matter, the fallaey of the ruling below is apparent. That 
ruling practically decides that jurisdiction over the subject 
matter can be conferred by consent, The decisions of this 
court have been uniform that where a case is not cognizable 
in a court of equity, or not presented to such a court by 
proper pleadings, a jurisdictional defect exists, which may 
be taken advantage of at any stage of the proceeding and 
which cannot be waived by the conduct or agreement of the 
parties. 

Thompson ”. Railroad co., 0 Wall. I54, 154. 
Sullivan v. Portland R. R., 94 U. S., 806, S811. 
Oelrichs *. Spain, 15 Wall., 211, 2297, 298. 
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Me Donald v. Hobson, 7 How... 745, 758. 
Parker v. Mra Uo., 2 Black, 545, 550. 
Story hy. Pl, 9 Ed.) Sees. 10, 34, 257, 264. 
Chase v. Palmer, 25 Me., 341, 345. 
Chambers v. Chalmers, + Gill & J., 420, 438, 
Herbert v. Hobbs, 3 Stew., (Ala.), 9, 14. 


In an early case it was strenuously urged in answer to 
objections such as her» made, that all of the parties had ap- 
peared and participated in the trial of the matter in contro- 
Versy, had introduced evidence on the subject and submitted 
their respective claims for decision, and that consequently 
‘it would be monstrous that rights should be made to de. 
pend in the appellate court on a mere defect in the plead. 
ings which had entirely escaped observation in the court 
where it might have been amended, and the non-existence of 
which would not have varied the case,” but this Court, 
speaking through Mr, Chief Justice Marshall, nevertheless 
sustained the objection, and said: +The hardships of a par 
ticular case would not justify this tribunal in prostrating the 
fundamental rules of a court of chancery; rules which have 
heen established for uwves On the soundest and clearest prin- 
ciples of general utility. If the pleadings in the case were to 
give no notice to the parties or to the court of the material 
facts on which the right asserted was to depend, * * all 
will perceive the confusion and uncertainty which would at- 
tend legal proceedings, and the tnjustice which must fre- 
quently take place The rule that the decree must conform 
to the allegations, as well as to the proofs of the parties, 1s 
not only one which justice requires, bat one which necessity 


Imposes on eourts. 


Crockett +. Lee. 7 Wheat... 522. 52 


This ruling has been steadfastly adhered to ever since. 
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Thus it has been said that it was ‘ta point of great im- 
portance to the practice of a court of equity” that its juris 
diction be exercised only over matters ot equitable COLNIZ- 
ance, and then only when presented in’ accordance with the 
forms of the court. To permit either point to be waived 
has been deemed to be equivalent to permitting the parties 
by admission or agreement to change the law or to give 
jurisdiction over the subject matter by consent. 

Ilipp », Babin, 19 How.. 271. 277. B78. 
Boone v. Chiles, 1O Pet., TTT, 209. 


Hlarrison v. Ni.von. % Pet.. i835. 5OS. 


[n another case the object of the bill) was to enjoin the 
sale of a railroad under a mortgage: one of the defendants 
undertook to file a cross-bill alleging himself to be the owner 
of some of the bonds secured by the mortgage in question, 
and praying for a decree of foreclosure, No defendants 
were named in this cross-bill, and no process was prayed for 
or issued. Without any objection hema made, the court 
helow proceeded to hear the case on the original bill and 
this so-called CTOSS bill, nid rendered a decree as praved for 
in the latter. This court held that the so-called cross-bill 
did not comply with the rules of equity pleading, and con- 
sequently could not be made the basis of a decree, and that 
under **acvoms in the equity law of procedure,” this objee- 
tion could not be waived, but was fatal at every stage of the 


proceeding. 


Washington R. R. v. Bradt yx, 10 Wall... 249. 
301, 802, 303 : 


Reynolds 0. Stockton, 45 N. J. Kq., O] l. O14. 
Simonton vw. Winter. 5 Pet.. 141, 149. ae 


‘‘Courts can only hear and determine causes on the 
pleadings actually filed, and not on what the parties or their 
solicitors may agree they shall be.” 


Jones v. Davenport, 45 N J. Kq., 7. oo oe 


Where equity rules require formal allegations to be 
made in given cases, their omission, although strictly a 
defect of form, is nevertheless fatal to the jurisdiction of the 


court and cannot be waived. 


(Juincy 7. Nt el, PAL U. = 24 a 245 ef SEq. 


The same rule was applied where there was a failure to 
assign errors; and in that case it was said that it was not 
mere objection of form that matters were considered which 


were not presented by a proper pleading. 
: pro] - 


Ditch v. Sennott, 116 Ill, 288, 290. 


But even ‘*the want of due form constitutes a just 
objection to the proceedings in every court of justice; for, 
to reject all form would be the destruction of the law as a 
science, and would introduce great uncertainty and perplex- 
ity in the administration of justice. . ” ° . 
It has been well remarked, that infinite mischief has been 
produced by the facility of courts of justice in overlooking 
errors in form.” 


Story ky. P7. i ov SECS, 454, 473. note a. 


These considerations apply with peculiar foree to the 
ease at bar. Here, a decree has been rendered not prayed 
for in the pleadings, nor warranted by any allegation in 
either of the bills, original or cross, before the court. More 
than that, on a cross-bill filed by Coburn and Ewing, affirma 
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tive relief has been granted to the adverse party. It has been 

held that this could not be done on an answer; yet here it 

has been granted on «a mere motion. Again, a court of 

equity has entered upon the question of the proper construe: 

tion of a contract made between the parties and has rendered 

a decree declaring such construction. There was no ‘juris- 

diction to’ do this upon a bill filed for that purpose; cer- 

tainly not, where the contract in question and the construe | 

tion contended for constituted a defense to any relief sdught. 
Grand Chute ”. Winegar, Ld Wall.. Oto. 
Dowell ». Mitchell, 105 U.S... 480. 432. 
Ambler v. Choteau, 107 U. S., 586, 590. 
Marye v. Parsons, 114 U. S., 325, 329, 330. 


Bristow i Whitmore. : Kay & Bas 443, T45. 


The matters involved in cases number 139, 140 and 141 
were interms covered by the compromise. In numbers 139 
and 141, The Cedar Valley Land and Cattle Company 
was complainant; in number 140, Coburn and Ewing 
were the complainants. If either of these complainants 
refused to dismiss the proceeding, the agreement for d com: 
promise could have been effectually pleaded in bar. (AdAvn 
son v. Taber, 7 Colo. 195, 197). The important question 
was whether the cross-bill of Coburn and Ewing, (number 
142 in this Court), embraced the claim of Coburn and Ewing 
for compensation for services rendered in purchasing the 
Munson ranch, and if so. whether that claim had been com 
promised. The agreement of compromise does not refer to 
it in terms. Whether the claim is included is a question of 
construction and of proof, It is also a question upon which 
issue can be taken. The mode of framing this issue is pre- 
scribed by well settled rules of pleading. © When made if 
conformity to the requirements of these rules, other: rules 
prescribe the procedure to be observed in trying such issue. 
The cross-bill referred to (number 142) stood for hearing 


upon a demurrer which had been filed by the ¢ ‘attle Company, 
by which its sufficiency was questioned and the allegation 
made that there was no jurisdiction in the court over the 
subject matter thereof. Pending that demurrer and con- 
trary to its allegations, it is alleged that the court did have 
jurisdiction over the matter and could render a decree on a 
motion filed, without taking any action upon the demurrer, to 
decree affirmatively in favor of the defendant in that cross- 
bill that the cause of action alleged therein had been com- 
promised between the parties. ‘That compromise was not In 
the nature of a stipulation providing that such a decree should 
he entered by the court, but it was an independent contract, 
made outside of court. Its effect upon the pending cases was 
umatter for judicial decision. The nature of the motion was 
such that no issue could be framed upon it, and there is no 
provision under which testimony could be taken in any 
regular way in opposition to it. To render a decree under 
such circumstances giving atlirmative relief to a defendant, 
whose only pleading before the court is a demurrer denying 
that the bill presents any matter within the jurisdiction of 
that court, Is submitted to present as gross and complete 
perversion of all ++ axioms in the equity law of procedure” as 
ean be found in the books. And if the act of Coburn and 
Ewing in not refusing to resist the motion can be construed 
to cure the errors and defects in the course pursued, jurisdic- 
tional though they may be im their nature, there is no limit 
to the matters which can be foisted upon courts of equity, 
nor upon the departure from prescribed rules of pleading 
and procedure which can be indulged in. It may not be even 
a step further for the holder of a contract to present ittoa 
court of equity. with a motion for a decree establishing a 
given construction and for the other party to present his 
defense in the form of athdavits. A decree rendered to the 
effect that the contract constituted a valid obligation, or that 
the party opposing the motion had a valid defence to any 
claim under the contract, or that a construction of it recited 


in the decree was the proper one, would be regarded as little 


t 


less than monstrous. There 1s no inherent or unlimited 


power in a court of equity to decide the question of this 
construction, nor to enter upon a hearing whether or not the 
construction contended for is erroneous or correct. If the 
decree rendered by the Court below has any foree at all, it is 
not only an adjudication in bar of the pending suits, but of apy 
other suits which might be brought on the same matters. Jn 
short, it isa decree fixing a construction upon st contract which 
was not before the court on proper pleadings, and resting 
upon matters arising subsequent to the institution of the pro- 
ceeding and injected into the case by a paper not known to 
the law. This paper is one by which a defendant in a cross- 
bill sought affirmative relief against the complainant. No 
process was prayed for or issued. It contained no allegations 
upon which an issue could be made. There is no course of 
procedure known to the law under which testimony could be 
taken bearing onthe questions raised. And it asks for 
a decree which a court of equity would have no jurisdie- 
tion to enter upon the most formal and carefully. drawn bill. 
That no parallel can be found in’ the reported cases is nota 
matter of surprise. Elementary rules, inflexible in character 
and self-evidently correct, forbid sanction to such a pro 
ceeding. 

Avllian v. Fhhinghaus, 110 UL S., 568, 573, 574, 

Smith ». Woolfolk, 115 U. S., 143, 148. | 


If in fact the matters undertaken to be pleaded in the 
cross-bill of Coburn and Ewing were included in the settle- 
ment made, and that settlement required the parties to dismiss 
all pending suits, In ease of a refusal of Coburn and Ewing 
to perform such agreement, the books lay down the proper 
pleading to be filed alleging the facts and invoking the bar 
claimed to result therefrom. In cause number 142 this could 
have been done, if the Court had overruled the demurrer. In 
all probability that demurrer would have been sustained. 
hoth because the cross-hill was defective in form and because 


the matters undertaken to be alleged in it were neither the 
subject of « cross-bill nor sufticient to confer jurisdiction 
upon the Court. If the demurrer had been sustained, Coburn 
and Ewing would have been driven to an action at law. — If 
they had chosen to institute such an action, the alleged com- 
promise might still have ecoystitated a defence. So that it Is 
plain that adueand orderly course of procedure fully protected 
the Cattle Company in its position as to the scope and effect 
of the compromise agreement. As the cause of action alleged 
Wits cognizable at law and the defence complete in the same 
tribunal, the uniform practice of a court of equity would 
dictate a dismissal of the entire proceeding, leaving the 
parties to a trial at law and their constitutional right to a 
trial by a jury. 


Lewis ve. Cocks, 23 Wall, 466, 475, 


(4, The course pursued in the case at bar was a denial 
of due process of law both in substance and in form. — To 
constitute due process of law the remedy must be such as ts 
enforced ++ by means of orderly proceedings In a court of 
competent jurisdiction in accordance with rules and forms 
established for the protection of the rights of the parties.” 


, 


Aennard v. Louisiana, 02 U. S.. 480, 483. 


‘A departure from established modes of procedure 
will often render a judgment void ; thus, * * the decree 
of a court of equity upon oral allegations without written 
pleadings would be an idle act of no force hevyond that of an 
advisory proceeding of the chancellor, The reason is that 
the courts are not nuthorized to exercise their power in that 
way. 

Windsor v. Me Vergh, 93 U. S., 274, 282. 
Pennoyer ” New. oS t. &. Fee Fa 


Ex parte Wilson, 114 U. S., 417. 
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A judgment rendered without following the forms of the 
law appropriate to the case, and in accordance with the 
modes of procedure applicable thereto, does not constitute 
due process of law. ' 

Davidson v«. New Orleans, 96 UL S.. OF, 105. , 
Tlurtado v, Galifornias lho UL S.. 516, 534. 
Hagar ew. Reclamation District. (ALU. Tol, TUN. 


¢ 


As a judicial remedy, sdue process of law implies and 
includes actor, reus, Juder, regular allegations, opportunity 
to answer and a trial according to some settled course of ju- 
dicial proceeding.” 

Murray ”. Llohoken Land Co., 18 How., 272, 2S0, 
Me Naughton v. Osqood, (4A N. Y., 574, STS. . 


() Even if the court had jurisdiction to preceed on a 
motion. the decree out not to have embodied ith afhiréius 
tive adjudication of an independent fact. Tf an nereent nt 
has been made for the dismissal of a cnuse, the function 
of the court is limited to a mere entry of dismissal, To, de 
cide more than that and to fix a judicial construction of. the 
contract by decreeing that the matters presented in’ such 
action have been included in’ a compromise, ts not ‘the 
province and, it has been said, ‘it ought not to be the, de- 
sire,” of the court to do, until presented in the regular way, 

hdd , Morrison, Phil. Ky. ol, og. 
Stewart ». Southard, 1T Ohio, 402, 406. 
Foucher +. Grass, 60 La., 505, 507. 

In re Elsam, 3 BL & C., 597. 


Hoskins ». Lord Berkley, 4 Term R,, 402. 


If. however, the question of the construction of the 
compromise agreement Was properly before the Court below, 
its decision of the same was erroneous. The Cattle Com- 
pany claimed the right to recover from Coburn & Ewing 
the commission received by them from Munson. This was 
on the theory that Colburn & Ewing were the agents of the 
Cattle Company in the purchase of said ranch. It is not 
pretended that they have been compensated as such, nor 
that they agreed to render their services gratuitously. Con- 
sequently, it was to be expected when the Cattle Company 
assumed the position that Coburn & Ewing were bound to 
pay it the commission received from Munson, that Coburn 
& Ewing should claim that if they were not entitled to be 
compensated as the seller's agents because they occupied the 
position of representatives of the buyer, that the buyer was 
under obligation to compensate them, This idea runs 
through the several pleadings tiled on behalf of Coburn & 
wing and is emphasized in the cross-Mill in case number 142, 
Accordingly, when the first proposition for a compromise 
was made on November L2. 1885, counsel for Coburn & 
Ewing included the item of compensation to them. The 
proposition was, either that the Company should enter its 
appearance in a suit to be brought against it to determine 
the amount of this compensation; or that the Company 
should allow (‘oburn & Kwing SZ 0000 on this account, or 
that the matter be adjusted by arbitration. The response 
of counsel for the Cattle Company stated that ‘under no 
circumstances can we advise the payment of commissions to 
Coburn & Ewing or any waiver of the Company's right to 
defend against any claim that. they may make on this ac- 
count.” This last statement was accepted and acted upon 
by all parties as the ultimatum of the Company in that res- 
pect. It was construed to mean that if Coburn & Ewing 


had any claim for compensation against the Company they 


*) 
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would have to recover it at the end of the law, and: that 
nothing relative thereto could be considered in any compro- 
mise that was made. Accordingly, in the next proposition, 
December 28, 1885, this item was entirely excluded, . The 
like course was pursued in the proposition of January 26, 
886. After the announcement of the ultimatum, all the 
negotiations proceeded upon the manifest idea that the claim 
of Coburn & Ewing was not to be included in any arrange- 
ment that might be made. The Company took the broad 
stand that it would not recognize that claim, or negotiate 
in reference to it. Coburn & Ewing were content to settle 
the other matters in litigation and then to act upon the po- 
sition of the Company that this claim would be recognized 
only when established by the judgment of a court.: | In 
short, the Company said, we are willing to compromise the 
other matters, but as to this, we decline to entertain. or 
make any proposition. That claim was placed beyond the 
pale of negotiation. In) February, the Company peremp 
torily rejected all the propositions which had been previotisly 
made and forwarded an elaborate one of its own. The effect 
of the previous proposals was stated by the Company in the 
very first sentence of the letter of February [ith:  **For the 
settlement of the claim made hy the Gedar Valley land & 
Cattle Company “upon then” The communication proceeded 
to state that “the only terms upon which the Board.can 
agree te COMPLOMES th, claim oy the Company are’ its 
follows:” It will be noted that in all these elaborate commu- 
nications not one word is said which bears the slightest; de- 
gree upon the claim made by Coburn af hiring OM the Gom- 
pany. The proposition deals exclusively with claims that 
the Company has against Coburn & Ewing. It does not 
pretend to be in full of all claims made by each against. the 
other, nor that any item contained in the proposition is to be 
construed to neutralize the Coburn & Ewing claim. Among 
all the arguments made by the Company in favor of the ae- 
ceptance of its proposition, and in the detailed enumera- 
tion of the concessions which it claimed to make, the idea 
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that Coburn & Ewing’s claim was covered by them is not 
even hinted at. 


Construing the contract as it is written and in the light 
of what had gone before, it is very clear that nothing can be 
found which justifies the construction that the matter of 
Coburn and Ewing's claim for compensation was included in 
and covered by the compromise made, But it is claimed that 
eertain matters occurring affer the execution of that contract 
and after its part performance by Coburn & Ewing, had the 
effect to add to its terms and to bring withing its provisions 
this Coburn and Ewing claim. At the outset, it is worthy of 
particular notice that a completely executed contract ought 
not to have additions made to it by implication, except upon 
the very clearest evidence of such an intention. It is worthy 
of like notice, that In construing a contract as made, those 
matters of subsequent occurrence which are relied upon to 
place il practical construction Upon the contract, must he 


taken as a whole. 


The following circumstances are adverted to in the 
opinion of the Court below as proy Ing a practical construction 
that the contract should cover matters not embraced within 
its terms, and that the ultimatum of the Company previously 
presented and acted upon in- all subsequent negotiations was 
nevertheless ifnored and at matter aoreed to be compromised 
by implication which the Company had declared it) would 
neither recognize nor consider in any negotiations had : 


(a.) The counsel for the Cattle Company wrote Coburn 
and Ewing a note in which he casually mentioned that ‘of 
course, itis understood that the settlement embraces all the 
matters involved inthe pending litigation inthe several suits 
hetween the parties.” The precise circumstances under which 
this sugvestion was made were as follows : 

Upon receipt of the unconditional acceptance by Coburn 
and Ewing of the proposition which had been submitted — by 


the Company, Judge McCrary prepared a stipulation ‘to the 
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effect that the settlement as agreed on of that date was to be 
in full of all claims or demands between the respective parties 
in the litigation,” and caused it to be presented to counsel for 
Coburn and Ewing for signature, by Mr. Field, one of his 
associates. Mr. Karnes, on behalf of Coburn and Ewing, 
‘Sthen distinctly told Mr. Field that such paper would not be 
signed, but that Coburn and Ewing stood squarely on the 
propositions of February 11th and February 12th, and the 
unconditional acceptance thereof, and that under no cireums- 
tances would this settlement be supplemented by any further 
agreement: (In the affidavit of Mr. Field it is stated that 
Mr. Karnes replied ++ that he would make no other agteement 
of settlement for Coburn and Ewing.” and from the affidavit 
of Judge MeCrary it appears that ‘as soon as affiant heard 
an intimation that it might be claimed the settlement did not 
cover all the matters in litigation he wrote Coburn and Ewing 


the letter ~ containing the clause in question), 


When Mr. Coburn received the note containing this 
clause, he submitted it to Mr. Karnes, and was advised by 
him that counsel for the Company had already been distinetly 
informed that receipts in fall were not to be passed, and that 
no further reply to Judge MeCrary was necessary ; ancl there- 


fore none Was made, 


At this stage the Company had taken no step towards 
earrying the compromise into effect and parted with nothing 
on the strength of the negotiations had. So far as it stood, 
the entire matter was executory and its position had not 


been changed. 


On the other hand, Coburn & Ewing had turned over 
$30,000 worth of stock in part performance of the pro 
visions of the contract on their part. Although , course! 
for the Company had been distinctly notified of the position 
assumed by counsel for Coburn & Ewing, and although he had 
received nothing Indicating that that position had been aban. 
doned in reply to his implied inquiry on the subject, counsel 
held on to the stock, and with this full knowledge ‘of the 


eT 
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money to be paid by Coburn & Ewing. 


status of matters, the Company collected the balance of the 


4 There is nothing in this occurrence which can be said to 
constitute a pew contract or to supplement one previously 
made; nor does it disclose an admission by Coburn & Ewimg 


company had been distinctly informed and had fall knowl 


edge of the precise position which Coburn & Ewing had as 


e sumed as to the construction of the 


contract. 


The 


COUTSAC 


was not pursued of addressing a direct question to either 


Coburn & Kwing or their counsel: nor of saying that if the 


construction which had been announced by them was insisted 


upon the stock which they had delivered was 


herewith re- 


: turned, On the contrary, with a full knowledge that C‘oburn 


‘, contrary to the construction for which they had contended 
all the time. It is worthy of emphasis that counse! for the 
: 


& Ewing did insist upon their 


construction, the 


(‘om- 


pany accepted every dollar that Coburn & Ewing had 


agreed to pay. It is the Company that stants estopped by 


its conduct from disputing the correctness of the construc 


tion made by Coburn & Ewing: it was the Company that 


the ACC UIESCence of a construction announced from the other 


mide: if Wis the Company that failed to place the other pur 


lies to the eontract in efaru qo when if become known that 


there was a controversy us to the construction of that Con 


tract: and it was Coburn «& Hwing who changed their 


position and parted with hifty thousand 
“ of property on the faith of a recognition of 


struction of that contract. and (fhe 


nected Tapp that construction and from = ¢he Company cathe 
~~ 
‘ 


that property knowing the understanding 


( compan vi 


dollars 


worth 


their con- 


upon 


accepted 


which 


Coburn & Ewing turned it over. So that upon this point it 


may be fairly said that Coburn & Ewing did not add new 


terms to the contract which had been made, nor supplement 


it by a construction contrary to their own intentions. 


The 


reasoning of the Court below may very justly he para 


phrased to meet the view of the question here presented: 


‘What Coburn & Ewing intended is clear and that the Com- 
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pany liad Knowledge of that intent Is equally clear. Of 
course, if it proceeded with the settlement with notice of 
what Coburn & Ewing meant by the terms used, it necepted 
the contract upon that basis.” 

(b) More than two months after the matters referred 
to in the preceding partgraph had occured, Mr, Fisher, rep- 
resenting the Company, presented a form of a bond to Mr. 
Coburn for execution by him in accordance with the fourth 
subdivision of the COMpPromMise proposition oft February, Lith. 
In looking over the bond Mr. Coburn seems to have made 
an interlineation in pencil of the words ‘all pending litiga. 
tion.” “This paper was one of very many which were pre 
pared in closing up the compromise. As it ts the only one 
produced or relied on by the Cattle Company, it. is fair to 
assume that all the others excluded the idea which, it Is 
claimed that this interlineation conveyed. The explanation 
of Mr. Coburn’s action is a very reasonable one: that he 
intended to refer to the suits pending by the Company, 
and that when he learned that the phrase might possibly be 
claimed to justify a construction that the claim = of Coburn 
& Ewing was also included, the bond was refused to be 
signed, and that the bond actually given omitted any such 
language. The revision of this contract by Mr. Coburn was 
purely tentative. When the copy as revised was consid. 
ered, the mere possibility that it might be used as an argu. 
ment that the postion of Coburn & Ewing, which had been 
so strenuously and persistently urged for more than sjxty 
days then past, had been abandoned, was suthcient to induce 
a refusal to further consider the instrument. More flan 
that, when the refusal was communicated to the other side 
anda bond tendered which omitted the clause which is claimed 
to have been fraught with so much fatality, the Company 
again acquiesced in the position of Coburn & Ewing, and ie. 
cepted a bond which recognized no such complete and ‘far 
reaching compromise. “That the only paper which implies 
the slightest recognition of the position contended for was 
one which was refused to be executed, and that all :the 


r™ 


3 


papers which were in fact signed by the parties contained no 
such recognition, are potent circumstances in support of the 
position of Coburn & Ewing. 


The facts referred to also have a bearing upon the ques- 
tion of good faith, on which the Court below laid such great 
stress. Notwithstanding that the attitude assumed by Coburn 
and Ewing and the painstaking eare observed by them and 
their counsel in’ scrutinizing every document which was 
actually signed and delivered, vere constant assertions by 
Coburn and Ewing that they did not propose to go beyond 
the terms of the contract as written, and a continual 
notice to the Cattle Company that they insisted upon the 
position assumed on the very day the contract was signed, 
the Cattle Company proceeded to accept the remainder of the 
property agreed to be delivered by Coburn and Ewing and 
never for an instant changed its position for the worse or 
parted with any value. It was reaping the henefits of the 
compromise all the while, knowing that Coburn and Ewing 
were delivering these to it only in reliance upon the correctness 
of the construction which they. had placed upon the contract 
and announced to the Company. It was not until after the 
Company had received all the benefits, that it undertook the 
novel plan of obtaining an affirmative final decree on a motion, 
barring any future claim by Cobarn and Ewing. Here again 
the reasoning of the Court below applies as well against the 
Cattle Company. ++ After this proposition had been made 
and accepted and before anything had been done except 
handing to counsel some certificates of stock, the Cattle Com- 
pany was clearly informed of what Coburn and Ewing 
intended by their acceptance of its proposition. Much 
remained to be done. The cattle were to be valued, counted 
and delivered. It was an easy thing to hand back the cer. 
tificates of stock, Ifthe Company was unwilling to conclude 
the settlement when informed what Coburn and Ewing 
understood and intended by their acceptance of the proposi- 
tion, it was its duty to say we have misunderstood the scope 
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If you mean all that you now say, you 
We have never come to any 


of your acceptance. 
do not understand us correctly. 
agreement. — Instead of that, after full notice, the Company 
goes on and complies with all the terms of the proposition.” 

The result insisted upon by the Company is inequitable 
In its nature and ought not to be acceded to unless: clearly 
shown to bave been intended by hoth parties. The Company 
claimed the right to recover from Coburn and Ewinig what 
they had received in the way of commissions from Munson. 
The ground of that claim was that Coburn and Ewing 
were the agents of the Company in the premises. — There ts 
no pretense that Coburn and Ewing have ever béen com- 
pensated ; nor that their claim to compensation has been 
considered or made a factor in the terms of compromise 
agreed upon. All that Coburn and Ewing claim is ‘the right 
to have their demand for compensation passed upon by the 
courts of the land in a proper proceeding and according to 
settled rules of practice. They have received nothing on 
account of their claim, no concession has been made in 
sideration that they would forego the same, and the Company 
occupies the attitude of holding all of the benefits of the 


con- 


services rendered by Coburn and Ewing without having made 
any corresponding compensation. j 


Respectfully submitted, 


HENRY N. ESS and : | 
KARNES. HOLMES & KRAUTHOFF. 
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Supreme Court of the United States. 


OCTOBER TERM, !890. 


| 
JAMES M. COBURN AND WILLIAM 
VY EWING. 
x Appellants, 
| CasegNo$i40. 134 
; 
> rHE CEDAR VALLEY LAND AND : alt 
gpl cage ae 1Y( AawAI14? 
- CATTLE COMPANY (Liwirep)., 
| Appr 
: As stated hy counsel for appellants, there are 
on the docket of this court four cases, numbered 
130, 140. 141 and 142 respect ely entitled as above, 
between the same parties and involving the same 
A questions. The briefs of appellants, while Titldh- 
hered in each of ssid four CHises, ure in al] wlenti- 
: cally the same. and we shall follow their example 


snd treat the four CHSes NS OC. 
To the statement of the cases as made by ap- 
pellants We desire to make the follow Ing corrections 


and additions: 


Case Number 139: The onmgmal bill of 


~) 


the Cattle Company against Coburn & Ewing, in 
addition to the charge that Coburn & Ewing had 
fraudulently appropriated of the COTLP MATL s funds 
the sum of S40,000, alleged thiaat Coburn & Ew- 
ing had, instead of purchasing the raneh and 
cattle at the lowest possible figure, agreed to prea 
Munson about 818,000 more for his bulls than he 
had at first been willing to sell for: and further, 
that Coburn & Ewing, out of the cash remitted 
to them hy the COMMpaHy with which to pars Mun- 
son, had retained the sum of S60,000, and in lieu 
thereof hac conveyed fo Munson il lot and building 
in Kansas City belonging to them, and worth not 


more than S45.000, 


The bill also alleged that on the day on which 
Ewing closed up inthis own name the contract with 
Munson, he executed his declaration of trust to the 
COTE UTE reciting that the contraet was made in its 


behalf, 


2 The follow We facts are either admitted by 
the pleadings of Coburn & Ewing or can be gath- 
ered from documentary evidence submitted by them 
prior ic. the hearme of the petition fora decree: 
(1.) That Coburn and Ewing were acting as 
the company’s agents In purchasing the ranch (the 
claim for compensation made on the company is 


based Oli this fact ). 


(2.) There Wiis leo CAPPess contract with the 


ousititions }—a» 


a all 


— «| — 


3 
company or its promoters for the payment ef any 
compensation for these services beyond paying all 
expenses and the chance Ewing would have of be- 
ing appointed manager; indeed, there was an 
express understanding that nothing more was to be 
paid. (See answer of Coburn & Ewing, case No. 
139; letters of Burnett to Coburn & Ewing filed 
with their affidavit, case 141, pages 117, 121-2-3-4; 
and the prospectus referred to in Burnett's letter as 
enclosed, and which is filed as an exhibit with 


Coburn & Ewing's answer, case 141, p. 47.) 


(3.) That without the eonsent or knowledge 
of the Company, its promoters or directors (except 
of Burnett, who was to share with them), Coburn 
& Ewing bargained for and received from Munson 


i COTDTNISSION of S40 000), 


$. Counsel for Coburn & Ewing appeared at 
the hearing of the petition for a deeree, made no 
objection to the form in which the compromise 
acreement Was presented to the court, did not object 
to the form in which the evidence was offered, but 
tiled counter-affidavits and closed their petition for 
a rehearing with the following prayer: “We ask 
that the case be reheard, and (1) that this applica- 
tion for a decree be denied, and that the parties be 
left to the acreement which they have made, and 
that the bills be dismissed, (2) or that the entire evi- 


dence bearing onl this settlement he heard.” 


a We are lol satistied with the paraplirases 


’ 


’ 


made by) appellants of some of the letters filed in 


SUP port of the petition for il decree, but ais We shall : 


set out these letters in full in) our argument, we 


shall not COP) them here. 


| . 


Appellants ask the reversal of the decrees 
entered by the court below for error of law, their 
contention heme that. although they appeared it 
the hearing of the petition for decrees, made he 
objection to the form of the proceeding or to the 
reception iis ©\ dence of the aftiday its offered by the 
Cattle Company, offered counter-affidavits In sup 
port of their view of the meaning of the compromise 
agrecment, vet the Court eould not, even with the 
consent of the parties, consider the meaning of the 
agreement. but should of its own motion have com- 
pelled the Cattle Company to file formal supple. 
mental bills and cross-bills 

Counsel for appellants seen to have treated 
the petition for a decree as if it were ho pleading 
at all, and have eited Many cases To show that a 
decree 1itist be based cn} the allegations contained 
in the pleadings. and that unless pleaded a court 
will hot hotice releases, Com promise avreemenits, 
ete.: buta petition for a deeree Is a pleading and 
Wis the proper one In these CAUSES, and Lp on such i 
petition il compromise of pending litigation will be 
enforced by the court. 

Daniell’s Chan. Prac., (5th Am. Ed.) pp. 795-6, 
Loss. 


6 
Darwson v. Newsome — (riff. 272. 
Opinion of Vice-Chancellor in note to Pryer r. 
Gribble, 10 L. R. Ch. 534. 
Indeed, it has been said that such a compro- 
mise would be enforced on oral motion. 


Tehhutt v. Potter, 4 Tare. 164. 


Where the Vice-Chancellor said that there did 
hot appear to him any reason why the court should 
not enforce an agreement to distiss i bil] iis well 
as any other arrangement made by the parties with 
reference to the suit. 

Wherever a court of equity has declined on 
petition to enforce a compromise of pending lth 
vation, the refnsal has been based on the fact 
that a decree was asked adjudicating equities 
that were outside of the record, or to enforce an 
agreement that differed radically from any decree 
the court could have entered in the cause. 

Pry r wv. Gribble, 10 L. R. Ch. 534. 
Askew vv. Millington, 9 Hare, 65. 
Plumley v. Horrell, 20 LL. T. N.S. 473. 


The proposition that a court has authority to 
vive effect to any agreement of the parties relating 
solely to the conduct and prosecution of a cause 
hefore it, needs but to be stated to compel assent: 
such in effect was the agreement before the court 
in these cases, for both parties appeared at the 


hearing of the petition : both agreed that the bills 


. = ’ 

‘ oo 

‘ i 
a | 
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and cross-bills were to be no further prosecuted : 
both stood before the court admitting that they 
had made and were bound by the agreement as 
set out in the letters filed with the petition for a 
decree : both introduced affidavits to support their 
diverse views of the meaning to be attached to 
these letters: both asked the court to carry the 
compromise into effect by dismissing the bills and 
the cross-bills : neither raised any objection to the 
form of the pleading by which the agreement had 
been brought to the attention of the court: nei- 
ther objected to the introduction of evidence in 
the form of affidavits ; the Cattle Company asked, 
in effect, that the dismissals be with prejudice 
against the bringing of any further actions based 
on any of the matters in’ controversy, while 
Coburn & Ewing asked that as the compromise, 
on its face, did not embrace their claim for compen- 
sation, the dismissals should be without prejudice. 
That the decrees in these cases, amounting iis 
they do simply to dismissals with prejudice, were 
within the prayers for general relief is too clear to 
need argument. This court has gone much further, 
it has said that it was competent fora court to enter 
il deeree on a compromise, although the COT PPO 

mise embraced a claim not litigated. 
Nashville, etc., f. &. v. U. S., 13 U.S. 261. 

Wells’ Res Adjudicata, 566. 


A judgment entered by agreement will bind 


those by whose agreement if las heen entered, not- 


' 
withstanding the fact thiat the pleading would hat be: 
in a contested case have authorized such ais 
judgement. 
Fletcher rv. Toles, 25 Ind. 4x, 
i submitting the question of the meaning of 
the letters to the court, the parties in effeet sub. m 
mitted itll aereed statement of fuets, ania if needs he 
citation of authorities to sustain the proposition that. ; 
decrees entered on such aevreead) statements of facts 
are binding as to all matters therein embraced. 
Derby v. Jaques, 1 Cliff. (C. ©.) 425. ? 
Porter vr. Bussey, 1 Mass. 436. | 
< 
Counsel for Coburn & Ewing have discovered, | 
since the eourt below fatled= to follow ther view of 
the agreement, threat for nm court, eveb at the request 
of both parties, to mterpret ah avreemenlt COMLpPO- ~~) 
mising pending litigation is “little less than mon- | 
strous, anal that in determining the question of the | 
conditions upon whieh actions pending should be 
dismissed, the ciremit court has net only been ; - 
vuilty of as “gross and complete perversion of all. 
axioms in the equity iaw of | procedure — as . 
ean be found in the books,” but it has ; 
also Violated the eonstitutioaal rights of 
. 


these appellants nC ddenvine§ =othem=— trial yy 
due Process of law. We Crit hat Make better 


spswer To <ueh \ lel. orto alt view that il supple- 


y 


mental hil] Wiis hecessary 1 introducing the CON 
promise avreement, than To (pllote from the opinion 
of this court in Ave/sey v. Llohbhy, 16 Pet. 269, 277, 
in which case the defendants, having obtained from 
plaintiff a release as to certain matters Involved in 
pending litigation, filed the release with a motion 
Ta dismiss the bill, which motion Wiis opposed by 
plaintiff on the ground that the release was obtained 
yy duress. This court said: “Some objections 
have been made as to the manner in which the re- 
lease was Introduced into the proceedings. It was 
filed in the cause and a motion thereupon made to 
dismiss the ball, amd it is said that heme executed 
while the suit Wiis pending, and after the ausWwers 
in, and the accounts before the master, it should 
have heen browueclit before the eounrt by cross-bil] or 
supplemental answer, and could not, in that stage 
of the proceedings, be noticed by the court in any 
other way. It is a sufficient answer to. this objec: 
tion to sit\ that it was admitted in evidence without 
exception and hoth parties treated it iis properly it} 
the cause; and the complainant proceeded to take 
testimony to show that it was obtained from him 
Ih duress, anil the defendants to show that it Was 
freely and voluntarily given. It had the same 
effect that it would have had upon a cross-bill or 
supplemental answer, and the complainant had the 
same opportunity of impeaching it. And there is no 
propriety in requiring technical formal proceedings 


I 


When they tend to en barrass and delay the Hcl Diib- 


istration of justice, Ul Less thie are required : Hy 
some fixed principle of uity law or practice Which 


** 
. 


the COUrl would hat Ne iil liberty to disregard 


To the same effect are the words of Jessen! M. 


Roan Gilbert «. Iendean, OL. Re. Ch. 259, 269. 3 iT 
commenting Lip eon the fact thisat the merits of the 
CiSse leat Improperly heen taken tl}? coll motion nie 
the evidence heard on affidavits, he said: “1 think 
a court of appeals cannot refuse to decide (ori the 
merits \\ here the parties 1 The court helow aroued 
the case on the merits Without objecting to the evi 
denee, They must be taken ic. have assentect te 
lisa hie thei rivhts lecndled crt the motion according 


to the usual rules governing interlocutory mottots. 
lf they wished them to be decided otherwise, they 
should have objected to the reception of the evi 
denee, | think it is Impossible for appellants to 
succeed thpron thasat eround, liao having tuken thisat 
course in the court below. 

Where parties by agreement dispense with the 
usual formalities in the progress of a cause and yo 
injustice results from the mode adopted, the coust 
should not on shgeht grounds set aside the pre 
ceeding. 

Walden v. Bodlenw, 14 Pet. 156. 

Objections raised after decree entered hy Con 
sent come too late anil Cahill affect the covnizanee 
of the court as to the parties or the subject matter. 


Livingston v. Woodirorth, 15 How, 546. 


a | 


> 


> 


1) 
IT. 


Admitting that the compromise agreement was 
properly before the court, for the purpose, at least, 
of determining the effect it should have on the 
pending suits, we shall now consider the question 
as to whether the finding of the court, that there had 
been, “by agreemnent of the parties, a full COll- 
promise and settlement of all the matters in contro- 
versy,” was supported by the evidence adduced. 
A consideration seriatim of the letters that passed 
between the parties and that were made the basis 
of the petition for a decree will show, we think, 
beyond any doubt, that there never was a propost- 
tion made by either party that did not contemplate 
a settlement of all matters in controversy, including 
the claim of Coburn & Ewing for compensation for 
SETVICeS rendered in purchasing the ranch. We have 
emphasized by putting in italics the parts of the 
correspondence to which we desire to call] particular 


attention. 


| The first offer of compromise endorsed 
Received November ‘=. ISSD. Coane from the 
solicitors of Coburn & Ewing and was as follows: 

“Karnes and Waters will reeommend any one of 
the following compromises; 

.- €¢. 2 2. & te parc hack the money for 
their stock. say. S50.000, 

Ue WX mm to pret back the STITH of S40.000. 

Ewing to resign the management. 


12 

The COTM ATE foo ehHtel Its appearance in) il suit 
to be brought by C. & bE. to determine the value of 
then Services sania COMPEISSION i purchase of poPayp 
erty, leaving (rill al tratisnctlons between if 1 ir. 
and We. BB. AM. 

>. ‘Fee COMpPany to allow C. & BE. S25.000 as 
ther COTMINISSIOUS foo the pureliase of the rahich, 
C. @& &. to pra balance of S40.0000, COTMP ATES tor pay 
back amount of stock, enced prerty Ta } et Costs bande 
hy\ th HiselVes, 
3. Arbitrate by three persons, one selected Ih 
eneh, thie) [a choose i thine, whist ther services 
shall be, and the company then to pay the ADEROOUN 
wet, C. & BE. to } rca S000) sna COTLLP MATES Tar prea 
amount of stock. 
ppittlhle ae Pay Sn dt Thre taal f? cal lp a hia COM PUNY a 
a 


The MACCUPACY of looking iil the Whole con 
Crovers\ Ss "sa claim of the COMED MUTE at st 
Coburn & Ewine. strangely enough, first pypears 
In this first proposition for a settlement mace by 
Coburn & Ewing, for after making three distinet 
offers of settlement, each Involving the elaiin of 
Coburnd Ewing for this compensation, they. Say, 
speaking of therm ( (Ters ais gt W hole, ‘either prope: 
sition to be finality as to all the matters embraced 
in the bill filed by the company os. CL & Ey this 
bill tiled I the COTEEP MATIN contiiied lich 7 ferelice to 
anything OWle ty) the COT) MUTLY ice Coburn rat 
wine: if rier I\ entled for fill ACCOUNTING for CeT: 
tain moneys that the company claimed Coburn WX 


Ewing had fraudulently appropriated to their own 


See Perm <e ¥ an 


use; vet, for the purpose of showing plainly that 
they meant to settle all matters in COnTrOVersy, 
couse | for Coburn W wing then deemed it suth- 


clent fo tse the eX pression above quoted. 


Il. To this offer of Coburn & Kwing, coun- 
sel for the Cattle Company submitted a counter. 


proposition, which was as folloms : 


“RESPONSE To THE Proposition or Waters & 
Karnes, A\rrorneys ror Copurn & Ewrve. 

Adams & Field and Geo. W. McCrary will 
recommend to their client, the (‘eclar Valley Land 
& Cattle Company, i settlement with Coburn WX 
how hie iis follows: 

|. U W I. to be allowed for their stock What 
they have Ta on it. 

Be UC. & I. ta prea back te the COTM MANY the 
su of S40.000. 

$. Ewing to surrender the management. 

4 This settlement to he a full and finaladjust- 
preul of all the COMIVOVEYRIERN hetween the party s and 
ot all claims of e the) pi fy (Ni sist the ah 

. No delay of iP ral proceedings aT COMME - 
cf tte La of th, Nt fhe yotiations, miele NN hy (fda the greement 
the COMTPORETRION ON ended. 

This proposition involves the surrender : the 
companys claim for the profit on the sale of the 
Delaware-street property, to which We think it Cll- 
titled, and which will, we suppose, amount to about 
the sum of 815.000, as well as other claims set forth 
in its bill, 

And if Involves also the allowance forthe stock 
of C. & E. of about $10,000 more than its present 
value, 
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Phese (tye theretore th, post tunvopahl LerpWIRS La, 


CONDE PCO GE ned. cone rprehe ,* fie CEPCUPIST NGC SN Cl di te 


adhvine hie payment Of COUMMISSIONS [0 ( : ct Og (i7* 


~~ 
; 


° j . . } s ‘ . 
Shih Mali vter OF Tie COMA D) iid s pach fap che iz, jel hisdipest 


po } , 
dn clita Theat th, gd wie the (ihe this mecowye. 


Practically the whole argument of counsel 
for Coburn & Ewing on the facts is based on the 
idea that this last paragraph was intended to ex- 
clude from all future consideration in reaching a 
settlement this claim of Coburn & Ewine’s for 
compensation due them for purchasing the ranch : 
they are right: this was the intention of the Cattle 
Company: but it made the surrender of this claim 
of Coburn & Ewing the condition precedent to the 
consideration of any offer of settlement. That 
either party could imagine for a moment that the 
company would ever settle and leave this claim 
open for further litigation is clearly an after. 
thought : the refusal to consider this claim is what 
the parties at this time split on; it is absolutely 
the only difference between the counter-proposi- 
tions. Counsel for the Cattle Company assented 
to the offer of Coburn & Ewing as made except in 
this one particular, and their refusal to consider 
any proposition that would involve the payment 
of this claim or leave it open for further litigation 
resulted in the breaking off at this time of the 
negotiations for a compromise. While affairs 


were in this shape, appellants got the first  inti- 


‘ 


*_*s ores ees © 


Ld 
mation of how a court would probably regard 
their conduct in the opinion of Judge McCormick 
(Record 141, page 112). ‘This seems to have con- 
vinced them that they could not maintain their 
ground, and their counsel therefore again opened 
negotiations for a compromise, being willing now 
to come in subject to the condition precedent laid 


down by counsel for the Cattle Company. 


ITT. Mr. Karnes’ letter re-opening the hevo- 
tiatious Wiis ius follows: 


Kansas Crry, Mo., Dee. 28, 1885. 
Sidi (Jen. W. MeCrary, Atty ef Law. 

\ly 1); in SiR: fin the matter of the countro- 
versy between the Cedar Valley Land and Catth 
1pnrny and Mess. Coburn & wing. it must 
have been observed that have not seemed quite in 
accord with those associated with me. I have al- 


Com 


wavs felt inclined to some amicable adjustment, and 
revretted when Wiis directed to terminate rather 
summarily the negotiations to that end undertaken 
a few weeks aoe, | have now taken the liberty of 
addressing you this note entirely upon my own re- 
sponsibility, sania / (fail bnduced ty do xo hy d stitle- 
peeuel NITITIL fon pane 7), Vr. Crile, (f mutual Pre nid of 
hoth parti x. fo th eiteet that he understood Vr. 
Bishi » that th, Lerwis “proposed hy you in our for- 
wer pegotiations were still ope “for veceplance. [tf 
such he the CONE. / LA, frankly fi you that in Wit 
pudqment the terms th, , proposed contain substan- 
tially the correct basis or settl side yl. and | would 
like again to move i the «cirection of ending all 
th is cnile rminabl Litigation, do hot wish to tres- 


1h 


pass on vour valuable time, and henee T have not 
called to present these views In person, but if this 
letter receives a favorable Pes Poise Will see my 
elients anid at some time when aereanble ic you wil] 
el | fil your other Too CULV GSS the matter bore 1) de: 
tail. Tf itis thought best by you not to negotiate 
further, T would be vlad) that no mention be made 
of this letter. 
With igh reaard, very truly, 
J. ¥.U. RARNns. 


IV. Judge MeCrary’s response to this on sine 
day was as follows: 


Kansas Crry, Mo... December 28, TSS). 

J. VG. Aarnes, I sv. Nausas City, 

My Dear Sir: Yours of this date received. 
Mr. Fisher is out of town and will not return until 
the last of the week. IT think. however, he is. still 
disposed to settle, and if vou can bring your clients 
to ayree to the terms proposed by us, let me kuow,, 
nicl fis SOOT) Ts he revturlis | Will a» © him and advise 
vou, Yours truly, 


‘Gro. W. MeCrary. 


Ps.-l will not mention the matter to anv’ 


one until T hear from vou further. GG. WwW. Mm. 


VV. Upon the same day Mr. Karnes submits 
to Judeoe McCrary an offer of settlement authorized 
Ly his chents, as follows: 

Kansas Crry, Mo... Dee. 28. 1SS5. 
ot enchane (re0. Vat ‘pati | iP ( “ahi. 

My Dear Str: Upon the reeeipt of your 
communication of to-day Tat once sought an inter- 


a 


a¥ 
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view with my clients. Maj. Ewing is out of the 
city, and L only saw Mr. Coburn, who thinks M: aj. 
Ewing will agree to any arrangement that he may 
mike. IT; his pouch fa NOE 4 ot the COMPANYS Hh 


pustice fa them ‘di seeking fa appropriate without 


COM PE peation th result of their hahor and skill 
thy prurchas: on this prope rT. Ile contends that 
Miunson was taken at a time when for several rea- 
sons he was very anxious to sell, and that they 
drove an unusually good bargain with him. Of 
COUPSse, | have souclit to MM pPress Upon him thet the 
cose wmiust hn tried squarely mpou the law, | have 
brought nVse If to believe that there is not much 
probability of your recovering on aecount of the 
house and the bulls, but as to the COMMISSION of 
S40,.000 [ have said frankly that I believed the 
chances were against my clients. This amount rep- 
resents the whole sum your company has lost, 7/7/e 
it has veceived the hen fit of raoluahle services at no 
CL PPCNSE what rer. Any settlement made must in- 
rolve an entire withdrawal of the interests of 
Coburn & Lueing. They insist that their stock 1s 
worth a premium, while, on the other hand, Mr. 
Fisher claims that it has depre «lated. Lam aware 
that vou have the on that Burnett was not 
connected with this sale. but in this it is more than 
probable that you are in error, and Coburn «& 
Ewing have in their possession the proportional 
parc realized coming to Burnett, amounting to 
S1TG.S00, All these pliases of the case IT have cole 
over with Mr. Coburn. and he has become willing 
to settle In a way approximately as follows: 

(1.) That the stock of Coburn & Ewing be 
taken at S50,000, 

2.) That Coburn & Ewing pay back to the 

oleaian the $40,000 received from Munson. 


(3.) That the company, with American se- 


rea a Re sant em oe 


ate er onal 


1s 


curities, indemnify C.& Eb. against any claim of 
the re oa sentatives of Burnett as to the 816,000. ‘ 
(4, That all soit be dismissed, each party 
paying his OM COSTS, all claims for Aamayes aT 
COM PH pation be waived. and til] receipts passed. 
(>.) That the sal: cur’ of Ek wing My? to the tiae 
f huis cise harve bye patel to him, amounting to about 
Olle months pay, cand that there | ne? patil a few small 
items of CA Pelses, “mounting 11) all ton Very small 
StlTn. Ag / niuderstand. this is substantially Your 
proposition foo 4s, lh il conversation with you, | 
think you stated that you would favor the indem- 
nity for the SLOG S00, I believe there 1s a CONTPOVeErsy 
hetween Mr. Ewing and Mr. Fisher as to whether 
the company owes Ewing about a month's balance 
(ot) salary, This, however, can be settled I) thie 
hooks. [f | have hat mice rri\ proposition cle: ar 
will be lad to state If more fully, ana pon Me. 
Fisher's return Tmuch hope a satisf ACTOR adjust 
ment can be made. Yours truly, : 
J. V.C. Karnes. 


We wish here to call particular attention to the 
statements made in brief for appellants (p. 37-5). to 
the effect that in this proposition the item of Coburn 
W kwings compensation Wiis entirely excluded-— 
counsel in their argument wishing this court to draw 
the inference that it wasexcluded but wot surrendered, 
While the fact as shown I») the reeord is too plarn 
to need further argument, that this and all sub- 
sequent letters recognized that that claim was indeed 
“placed beyond the pale of negotiation, and we 
submit that appellants are not now entitled fo 


restirrect if. 


1% 
VI. Judge McCrary, on January Sth, 1856, 
replied to this offer as follows: 


Kansas Crry, Mo., January 5, 1886. 
Col SJ. VC. Karnes, hansas City, Mo. 

My Dear Str: We were advised by the coun. 
sel of the Cedar Valley Land & Cattle Company in 
London that the COTM PAY has le right either to 
purchase or provide for the cancellation of the 
stock now held by Coburn & Ewing. = In view of 
this advice, Mr. Fisher does not feel at liberty ho 
conclude the settlement umpon the hasis of taking hack 
the stock. If we could agree pon any settlement 
which would leave the stock in the hands of Coburn 
& Ewing or which would not require the company 
to take it, Mr. Fisher would feel at liberty to aet in 
the mnatter: but as | assume that this cannot be ae- 
complished, | have advised \lr. Kisher, who leaves 
for London it) il few days, to hay th whol matler 
hy tore the Board and yin aN pstruchions which 
will. | hope, enable is fo avree with you th porn SO Tne 
isposition of the stock and pon final adjust. 
gyrnent or the pidtlersr hetirven th, , parties, 

Yours truly, (iro. W. McCrary. 


V il. Mr. Karnes replied to this letter iis 
follows: 


Kansas Ciry, Mo., January 8, 1S86. 
Sudip (rv0. \@ MeCrary, Atty af Law. 

Dear Str: Your note of the Sth inst. was duly 
received, stating that no further action could be 
taken «7 the matter at settling the dispute hetmeen 
the # 4g 8 Pe hg af and Wess. ( ‘ohurn ct wing 
until Mr. Fisher had additional instructions from 
his company. IL have delayed answering until | 
could eonfer with Mess. C. & E.. which IT have now 


2) ; 


pone. They greatly regret the delay that will: be 
nmece sssaurily occ mstOne dd. fis the ‘'y hoped for (/ speedy 


termination or th CONTLOVEISY, [ have urged pon 
them that the allow me to continue my efforts tor 
(tdi adjustment, 7 lis they his ave ‘lone, with the tlhi- 


derst: — that [ request you to ask Mr. Fisher to 
report by cable at the earliest possi le moment 
whether the proposition mild be accepted, This is a 
matter Involving so large an amount and requiring 
the taking of testimony at so many and such remote 
points that [assume that we are agreed as to the 
Importance of determining this negotiation One Way 
or another as soon as the same can be reasonably 
done. 
Awaiting your further advice, x um, very truly. 
J. V.C. Karnes. 


VIEL. Judge MeCrary’s reply of | January 
Lith, [SS6, savs as follows: ‘ 


Kansas Crry, Mo., January 11th, 1886.' 

J+. .C. Aarnes, Ixy. | : 
Dear Sir: I have arranged with Mr. Fisher 
to cable me instructions from London as to compro- 
mwiaixe of th CONTLOVEISY hetimeen (‘ohurn ct’ Liwihg 


and the ¢ Vy. | ct’ 4 ; # OMpPaHiy, | wil] advise vou 
promptly when instructions are received. 
Very truly yours, geo. W. MeCrary 


-. January 26th, Messrs. Karnes & Ess 
submitted the following offer of compromise to 
Judve McCrary, contalmiing terins slightly more 
favorable to the company than the one of Decent 


her Sth: 


2] 


Kansas Crry, Mo., Jan’y 26, 1886. 
ST udye (FeO. Ved TARY, City. : 

Dear Str: Mess. Coburn & Ew ing have 2.000 
shares in the C. V.L.& C.Co., £5 each, paid, amount- 
Ing to about S48 800, They will settle the contro- 
VES mith the COM Pal 

l. By returning the $40,000 commission and 
the company’s taking their stock at the actual price 
paicl by them, or, 

2. They will turn over to the company 1,600 
shares and retain 400. 

5. i any event C. & E. are to be protected 
against any claim by Burnett's estate either by a 
release or indemnity. 

4. Mess. se & K. agree not to buy up or other- 
wise molest any of the ranch privileges now enjoyed 
I») the company. 
>. This settlement i ho W ay to affect the ar: 
rangements heretofore made concerning the W.& L. 
cattle, but the same to be earried out hy both parties 
i food faith iis agreed hp ond, but not to enter Inte 
this arrangement in any way whatever. In other 
words, the W. X he cattle are in) ho Way taken into 
consideration in this settlement. 

{), The balance of salary iis compensation to 
he paid to Mr. wing. Very truly, 

KARNES & Ess. 


Had this been the first letter in the corre- 
spondence, there cannot be any doubt but that Co- 
burn «& Kwing therely meant to offer a settlement 
of all matters in dispute; we are not, however, left 
to the ordinary interpretation of the word “contro. 
versy * to determine the subject matter of this letter, 
for counsel for appellants had used it before in this 


correspondence. It had heen used in Mr. Karnes’ 


22 
letter of January Sth. in saving that his clients had 
hoped “for a speedy termination of the controversy 
on the terms offered in his letter of December 28th, 
and it is absurd to Si\ that the letter of December 
sth contemplated ani further litigation “us fo this 


claim of C'ohurn WV kawing. 


Indeed, such a final seria complete adjustment 
of all dealimes between the parties do Coburn & 
Kwine offer TT this letter of January ath that they 
actuals deem i Necessary te prtat i an CAP POSS stip- 
ulation that the settlement shall not affeet the ar- 
rangement heretofore made as to the \. is, cattle: 
the \\. .. enttle heme i here beloneme la (Coburn 
& Ewing, running on the Cedar Valles Companys 
rahnee nnder aecontract miacde prior ice the rupture, 
and neither these cattle nor this contract had been 
mentioned (oy referred tom any Tanner Whatsoever 
inthe pending litigation. Our remarks under V. 
supra apply with equal foree to the attempt that 
counse| for appellants ACA make in their brief, to 
have this court infer that either party at this time 
Imagined that Coburn & wing were holding cut 
from the settlement offered their claim for com. 


pensatlon, 


X. On February 2d, 1886, Judge MeCrary, 


in submitting to Mr. Karnes 7 further offer made 


e *) 
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hy Fisher while in New York ev route for London, 
wrote this letter: 

Kansas Crry, Mo., February 2, ’S6. 
Col. * x “s f. Warne X. A ansxas City. . 

My Dear Str: Lenclose herewith a letter just 
received from Mr. Fisher from New York, which 
explains itself. Wie. i. COPIES mith i] TT, fo London 
th several propositions of settlh wien} which hare 
he yi mind /’ AIiSCUSSION, Will you kindly acl Ise Wie 
What response Coburn & Ewing have to make to the 
terms suggested inthis letter? If possible [ should 
like to he advised nN time to W rite to Mr. kisher 
TO-TOTrOW, as requested, 

Please return Mr. Fisher's letter. 

(Inelosure. ) 

Yours very truly, Gino. W. MeCrary. 


This shows that the London Board would have 
before if in considering these matters the Varlous 
offers for a compromise that had passed hetween 
the parties, and was notice to Coburn & kwing 
that cLTh\ proposition that would come from the 
Board must, of course, be taken with the under- 
standing that the Board had before it the offer of 
December 28th. in which Coburn & Ewing, in 
order to obtain a footing for a compromise, had ex, 
pressly abandoned the proposition that they were 
entitled to seek any compensation for their services 


in purchasing the ranch. 
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XI.) Mr. Karnes’ reply, declining Fisher's 
offer, was as follows: 


Kansas Crry, Mo., Feb’y 2, 18386. 
VWess. Creo. MW. Vee VON, (lity, : 

Dear Sir: Tam just in receipt of your letter 
of to-day, including a letter from Mr, Fisher, from 
N. ¥., which [herewith return to you. You have 
heretofore seen fit to CX Press Vour appreciation of 
mhat / had done anil Made doimmy AD gel this ConTLO- 
COSY St fled, and henee T need not restate my en- 
deavors in the matter. Tam only sorry tosee Mr. 
Fisher taking the position Indicated hy his letter. 
[ ahh NOW convineed threat Mr. (rave Wis correct in 
his opinion that he, F., was unfavorable to any set- 
tlement. The terms proposed in his letter | have 
not submitted nor will PE submit te my clients. I 
have been satistied from the beginning and am still 
sutistied, and have so stated to Mess. C. & i. that 
they were liable ino law for the return of the 
$40,000, but Ldo not believe they are liable any 
further. This they ought to repay. On the other 
hand. th iN COM Pay has pea heed th hy nefits ot the iy 
lahor without (fied CM PElHse, There ought to lye 
SOME recognition of the equities of the CUse, Cn 
such a basis [ have tried te have an adjustment 
made: but if it isthe determination of Mr. Fisher 
to drive these men to the wall, then there is ite 
alternative left but to fight. T shall still hope. 


however, thist throueh the co-operation of vourself 


anal Vir. (inve thet if top and ypust wottl peut ALAA 
he made. and that the damage to the imterests of all 
concerned, to which Mr. Fisher's rashness will lead. 


Phra hye avorded. As Vr. Fisher mentioned ri 
name in bis letter, | would be @lad to have him 
furnished a copy of this, Very truly. 


J. V.C. Kanurs. 


ae 


)* 
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NIL. Thus matters stood when the cablegram 
was received from London, announcing that Ewing's 
proposals were declined and that a letter had been 
posted conveying the only terms that would be 


accepted, 


NIU. (Dy) February 24th the following letter 


was written by Judge MeCrary to Mr. Karnes: 


Kansas Crry, Mo... February 24, 1886. 
Col, J. V.C. Karnes. . 

My Dp VR SIR: | enclose i COP of letter. just 
recelved from the secretary of the Cedar Valley 
Loanel AN Cattle Compan , subhimitting th only LOPS 
tpn which the COM Pat will settle with Coburn A 
Kkiving. The sum demanded is nominally larger 
than that offered by vou, but, as it is proposed te 
recelve prety tient 1) eattle satel the stock of the Coli. 
pany now held by C.& BE. at par, Po am in’ hopes 
vour clients will consider it better to accept than to 
continue the litivation. 

If this proposition Is aecepted please acd Ine lie 
before March 4th. Yours truly, 

(reo. W. MeCrary. 


The letter from the secretary enclosed with the 


preceding was as follows: 


“Tak Crepar VattEy-Lanpn & Cattui 
Cowpany,. Limirep, MoreGatre Street 
Campers, Lonpon, E.C.. Feb. 11.1886. | 

1); AR SIR: Lhe hwtvd have had under their 

rep care ful consideration Ves. A arnes ct? | ere 
letter. dated th, Diyth) or Sannary, INSG. containing 


; . ** 4 7 * 
fiw dshheppadtive OMers hay 7, ws, ( ohurn ct’ /: ‘idics 
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~~ 


tor the settlement ot the claims made hy the C'edary 
; Lalli Land ae ¢ ‘attli (Company MM pOW them. 

| am instructed to inform you that neither a 
these propositions Is acceptable, and that the (fe hin 
AOA Mess, Coburn WY kwing lhitist proceed, 
With that view the answer to Mess. Coburn & 
kwing's cross- bill lisas heen forwarded to Mess. 
Adams ana Kield along with ii letter from the 
solicitors to the COTHP MANY. 

The company being lable inca large sum of 
costs, which will biol he recovered from Mess. 
Coburn WV kwing, th only hers mpon which the 
Board CUM bhp ret tO COM Promise the claim ot the COM: 
prduy are as follows: ; 

|. That the amount pret able to the COMPU 
ty) Mess. Coburn & Ewing be £10,000, the amount 
poettel Ib) them for the 2.000 shares now standing ith 
their names. 

2. “That this amount, £4,000, shall be pat iT 
eash, or in lieu thereof that the cattle of the L. & 
W. herd now upon the Cedar Valley raneh shall be 
accepted as cash, when counted over this spring, 
upon a valuation to be made by two valuers—one 
chosen by Coburn & Ewing and one by the com. 
pany ——the valuers appointing a referee. 

>. Phat the balance then remaining due to the 
company will be discharged by the transfer to such 
person or PePrsors iis Pret he hamed yy the Board 
of a sufficient number of Mess. Coburn & Ewing's 
shares on the basis of a par value, the shares then 
remaining in the hands of Coburn & Ewing to be 
held ty them for it period of hot less than twa 
years. | 

f. Mess. Coburn & Ewing to give security 
that they will not buy up or otherwise molest any 
of the range privileges now enjoved by the 
COMPANY. ; 


). The COTE PATS avree to protect Coburn AN 
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Ewing against any claim from the executors or the 
parther of the late Geo. Burnett. 

When the Board consider ( ) thet the INNU hus 
practically heen decided dydiust Vess. Cohurn & 
hiwing hy the Sie | judge | hetore whom th couse will 
ultimately hy, fried: { mr gO. Vi CN, C'ohupn ct’ how. 
ine Tia received tows Vie. Vinson the Nel ot 
S75.000 for property which. in the written estimate 
of S00 uF th, eminent valuwers ay Anse ( "Why. is 
morth from S45.000 to 850.0002 (3) the almost. in- 
superable difficulty which the Board will have im 
placing any of the shares transferred by Mess. Co- 
burn & Ewing in consequence of the non-payment, 
a dividend resulting from Mr. Ewing's vindictive 
or il- judged aetion in ordering the beeves back to 
the raneh, ana (+4) the mterest hppa the Amount of 
commission obtained in various ways from Mr, 
Munson from the period of its receipt up te the 
present date, which, Wwe are advised, would bye re- 
coverable from them Ih) an aetion at law, the Board 
Is of the opinion that the foregoing offer Is nhiore 
favorable to Mess. Coburn & Ewing than the latter 
li: ave any right to © Xpect. The Board, however, Is 
induced to offer these easier terms with the object 
it settling the matter hefore the ceneral meeting of 
the tth of March. It is therefore to he distinctly 
understood that this proposal only remains open 
until the Sra of M: are ‘he. and that failing the rece ipt 
on or before that date of a telegram announcing 
that \ess. C'oburn XN Lwine have signed ahh aurree- 
ment wes ae above terms, the offer now 
made by the Board Is withdrawn (oni that day. It 
will suit the compan) infinite I hetter to receive the 
amount of their claim in cash, as would be the case 
when a judgment las heen recovered ih their favor, 
than To have to deal with anny large number of 
shares transferred by Mess. Coburn & Ewing. It is 
to be understood that the offer is to be made = with- 


J» 


out prejudice to any claim for damages which the 
Board Pret have AGALSt the executors or the part: 
ner of the late (reorge Burnett. 
The directors desire me to add that im the evelt 
of the foregoing offer heme refused they \\ il] fee] 
it ther duty i the Interests of the shareholders: ic 
claim full compensation for damages which the 
company lave sustained under various heads, which 
are clearl\ attributable to the account of Mess. €'.- 
burn & Ewing. 
Lam, dear sir, yours truly, : 
James E. Wess, See’ #7. 
(reo, if Met PUY, Aansas ( uty, Mo... U. ae ty 


Appellants: ease, us far as the facts are éou- 
cerned, rests Lh port the meaning to bye attached te 
the words, “the only Cerins pon which the Board 
ean agree fo COMpromiise the claim of the COT PMD 
are as follows’; appellants insisting that as their 
offers of December 25th and January 26th had 
made no mention of the claim for compensation, 
snd as both parties had made and received propo- 
sitions for a settlement in which it was understood 
that this clan was. left Open for further litivatron, 
thes were entitled to take Mr. Webb at lis word 
ancl te HCeCE pM this proposition Without concluding 
themselves from further prosecuting their claim for 
compensation for purchasing the ranch. . 

We think that we have demonstrated that this 
argument, so far as concerns the letters of December 
28th and January 26th, has no foundation in the 


facts as presented I» appellants in the records of 
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these cases, and further consideration will show 
that not only did Coburn & Ewing have no reason 
to think that the COTM PAT intended to settle part 
only of the litigation. but that in point of fact they 
were well aware of what was meant by this offer. 

( ct The negotiations had heen broken off aT 
November for the sole reason that Coburn & Ewing 
insisted on this claim, and counsel for the Cattle 
Company then told them that no proposition would 
he received or made that did not contemplate it 
complete surrender of this position. 

(3.) ‘The proposition made thy Coburn «& 
kwing ani December sth Wis i renewal Ih them 
of the negotiations for a settlement and contained 
an express and complete surrender of this claim. 
The only lise they Make of if Is to Th credit for 
abandoning it. 

(3.) The proposition of January ~Oth was 
only il sheht alteration of that of December Sth. 
and made no change in the basis of settlement. 

(4.) Judge MeCrary’s letter transmitting the 
offer of the company showed plainly what meaning 
he attached to Mr. Webl’s words, and appellants 
are as much bound by Judge MeCrary’s letter as by 
that of Mr. Webb: had his letter contained stipu. 
lations as to puavinent of costs, ete., would they lent 
have been held to have assented thereto in aecept- 
ine the offer “as made / 


( 5. ) Appellants had been informed that Mr. 


‘> 
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Fisher carried with him to London to lay before 
lis Board the several offers of compromise | they 
knew that in making any counter-proposition the 
Board would be aware of the fact that appellants 
had consented in their letter of December 2Sth ce 
treat this claim as abandoned: it Was well under- 
stood Ih) al] parties that the only issues left were, 
(1) the amount owing by Coburn & Ewing, (2) 
how this amount should be patil. 

(6.) Mr Webb was not a lawver: he had 
heard submitted to lis Board the several propost- 
tions of Coburn & Ewing, in each of which they 
were offering fo pay to the COTMP AN the S40,000 
received as a commission from Munson; he knew 
that his company also claimed that Coburn & 
Ewing should pay to it the profit they had realized 
on the sale of their Kansas City Property to Munson 
and the amount that they ieecd over- paid Munson on’ 
the bulls, the company’s claim with interest amount- 
Ing to oa total of about S75.000: the proposition, 
iis finally passed Ih) the Board, Wis to ask Coburn 
A’ Ewing te pea SDO.000 instead of the S40.000 
offered by them, and to receive payment of this in: 
cattle and in stock at par, though as claimed by the’ 
COMPUTA the stock was net worth its preer value by 
several thousand dollars. Ih transmitting this? 
offer to Judge MeCrary, Mr. Webb plainly shows: 
by the opening paragraph of lis letter that his sub-: 


ject risatter Is hdentient! with thisat of the letter of: 
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January 26th, written by Karnes & Ess: this was 
a reply thereto, and it is not surprising that under 
the circumstances, perhaps without any definite 
knowledge of the shape the litigation had taken, 
Mr. Webb should have spoken of Karnes W hss’ 
letter of January 26th as “containing two alterna- 
tive offers by Mess. Coburn & Ewing for the settle- 
ment of the claims made by the Cedar Valley Land 
and Cattle Company upon them,” and that he 
should say, “the only terms upon which the Board 
ean avree to compromise the claim of the COMMpany 
are as follows.” [Is it not preposterous to suppose 
that appellants for a moment thought that Mr. 
Webb was now attempting to open a new basis for 
il settlement (new, however, only in leaving Open 
for further litigation a claim threat appellants hac 
announced their willingness to surrender ) 4 

(7.) The claim in appellants’ brief that the 
company was demanding the ‘pound of flesh,” 
but was making no concessions, is not supported 
by the facts. The fifth paragraph of Mr. Webb's 
letter shows that for the purpose of ending all 
litigation the company was surrendering on its 
side claims that they had a most reasonable pros: 
pect of being able to maintain, and that would 
foot ip more than S25.000, 

(S.) That appellants and their counsel well 
knew that this offer was intended to embrace all 


matters in controversy, and that they realized 


d2 

how cautiously their reply would have to ‘Dde 
worded, if they desired to attempt to avail them- 
selves of Mr. Webb's /apsus penna,— is clearly 
shown by their actions at this time. That the 
question as to what Mr. Webb's letter meant wes 
canvassed by them is apparent from Mr. Karnes 
affidavit. : 

If there had really existed any doubts in their 
minds about it, nothing would have been easier 
than by telephone or letter to ask Judge McCrary 
What interpretation the Cattle nay put upon 
the phrase, ‘claim of the company.” 

But no: they Knew too well what his sail 
would be. Tlis own letter transmitting the other 
showed that it did not occur to him that there was 
any room for doubt. 

The course adopted by Coburn & Ewing to 
bolster up their scheme to outwit the enemy in 
this compromise, as revealed by the affidavit of 
Mr. Kariies, is well worthy of consideration as 
bearing upon their good faith in this matter. 
They assembled their counsel together, and all 
to themselves: ‘it was) then understood and 
avreed.” savs Mr. Karnes in his affidavit. **that 
the propositions hitherto made had been rejected. 
and that the company offered these terms in thee 
letters of February Lith and 12th as the ultima- 
tum: and while it was desired in many respects 


to modify these harsh terms, it was agreed that 
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to avoid any misunderstanding that the two letters 
be copied into a letter of acceptance, and that the 
terms be unconditionally accepted, and this was 
done; and affiant says that it was then distinctly 
stated by Coburn & Ewing that these terms would 
he accepted only in the way they were proposed, 
and to cover nothing more. Affiant says that 
he and his associate counsel, Jos. G. Waters, 
prepared the letter of acceptance with that 
understanding. © 

Appellants and their counsel well knew that 
in order to treat with the company at all, they had 
been forced to make an express disavowal of this 
claim, andthat Mr. Fisher had earried with him 
ana late before the Board this disavowal. What 
right had they, then, to “understand and agree” 
that the company s offer Was hot based th pon this 
express abandonment of this claim‘ 

But after having “in their own minds” placed 
this strained construction on the company’s offer, 
we may well imagine that they found it difficult to 
frame a reply that would not either eure Mr. 
Webb's slip or draw attention to the faet they were 
rr\ Ing to tuke advantage of it: this difficulty, how- 
ever, WAS OvVvercorine I the plean adopted, of copying 
bodily these two long letters from Mr. Weblh ancl 
simply adding an acceptance ; this Wiis done. more 
paces bemng \ ritten threan lines had heen NHECeSSAP 
had they neat heen bent (>t) trving to take this liti- 


I 
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fan aivantacve. Note. too, the hitter Tra COll- 
tained in the last clause of the letter of aeceptance, 
it si\ lie ic Jude Mae rary, “We desire bo eA PPess 
to vou our thanks for the uniform courtesy with 
Which you have treated us throughout: this un- 
pleasant matter. | A strangve returt they were 
making for hus COUPTESS in thus attemptitg to ob- 


train it 


wdlVall rave of lis client in ii Way that. if it 

succeeded, could not but bring discredit Upon linn 
for liis failure [a cuara well every loophole, in 
treating with such HVersarles, 

( 3.) limedtately after Coburn «& kwings 
letter of acceptance was received (see affidavits of 
Mr. Field, Mr. Karnes and Judge MeCrarv in 
Record 141, paces iat. 1338 and 156). Mr. Kield, 
juntor counsel for the Cattle Company, prepared it 
paper releasing the sureties on the S75,000: Injune- 
fiom bomd that bad been eviven by the company, 
This pretper nise contammed stipulations its to the 
distissal of the bills anid cross- bills, ancl Was pre- 
sented ic. Mr. Karnes to Tule he refused to do sO), 
ane made certain statements to Mr. Field as to 
C‘oburn & a ine standing squarely On} thei agree- 
ment cis niwle: ancl this, counsel] for appellants con- 
fend Was sufficient notice to the Cattle Company of 
the intention of Coburn & Ewing to claim that the 
compromise did not bar their claim against the 
COMPANY. We submit that a careful consideration 
of the athdavits of Mr. Karnes and of Mr. Eield in 


oo 
regard to this matter w itl show that Mr. Karnes did 
hheot make clear to \r. bield that his refusal to s1on 
was based on this claim of his chents: but however 
this may be, as soon as Judge MeCrary heard an 
ntimation that it was claimed the settlement did 
hot cover all histters in) litigation. he at once wrote 


the letter of February o7Tth. ISS6. as follows: 


AV. Kansas Crry, Mo., February 27, 1886. 
i, ae. ¢ ‘obhurn ct owing, A ansas (ity, 

GENTLEMEN: Mr. Karnes has handed me your 
letter accepting the terms of compromise proposed 
by the Cedar Valley Land & Cattle Company, and 
has also placed in my hands the certificates for 
the two thousand shares of stock held by you in 
the company.  [ will wire Mr. Webb, secretary of 
the company, that vou have accepted in writing 
the company’s proposition, and have written him 
requesting that the company take immediate steps 
to choose a valuer and proceed with as little delay 
is possible to close lp the matter of the COTMPro- 
mise. OF course. it is understood thatthe settlement 
embraces all the matters involved in the pending 
litigation in the xeveral suite between the parties 


The matter of costs and the balance due you on 


salary can easily be adjusted hereafter. Col. 
Karnes and T agree that each party pays its own 
costs. Yours’ truly, 


Geo. W. McCrary. 


Krom this letter. 1 appeared that Judge 
MeCrary had not vet notified his principals of the 
acceptance of their offer. There Wis time enough 


for Coburn & Ewing to withdraw their acceptance 


Ob 
if there wasa misunderstanding; yet they made no 
reply to this letter, but silently acquiesced ini Judye 
McCrary’s interpretation of the avreement and 
complied with the terms thereof. 

As to the argument of the appellants, that Mr. 
Karnes’ reply to Mr. Field was a sufficient netice to 
the COMPANY of how Coburn & kwing regarded the 
COM PrOMLse avreement, We sas the . Compan) s 
proposition had been submitted mw riting ly 
Judge McCrary, he was the properly accredited 
werent of the COTE DATES 1) making this compromise, 
all the negotiations had been had with hin, and 
when out of an abundance of caution he wrote that 
letter of February 27th to Coburn & Ewing, the 
parties Who had in person signed the agreement. it 
was their duty, if they really expected to insist on at 
different interpretation, to give notice to him, nor 
lead they ‘ny right to rely pon the statement of 
Mr Karnes tliat he havc told Mr. Kield that recelpts 
in} full were hot to he passed, (See Coburn’s afh- 
davit, Record 141, pace Leth.) 

Hudeve Me TAary s letter showed that he regarded 
\lr. Karnes yvacue hints as mere Ayutum fulmen, 
and that before notifving his chents of the agcept- 
ance of ther offer he desired to make clear to 
C'oburn & Lwine the meaning to be attached to 
the nvreement, 

())) receipt of a cablegram that Coburn W 


hw ny had accepted the company ’'s offer. Mr. Webb 
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addressed ii letter to dud ¢ MeCrary. il COPY of 


which was transmitted to counsel for Coburn & 
Ewing on Mareh sth. These letters were as 


follows: 


AVI. Kansas Crry, Mo., March 18, 1886. 
Vessrs. harness ct’ xx. A ansas C'ity, Vo. 

GENTLEMEN: [am just in receipt of a letter 
from James E. Webb, secretary of the Cedar Val- 
ley Land & Cattle Company, Limited, of date 
March 6th, of which I enclose you a cepy. Mr. 
Webb sends me with this letter an assignment, to 
. be executed by Messrs. Coburn & wing, tratis- 
ferring to him 1,200 shares of their stock in said 
company. When Mr. Webb wrote this letter he 
he had not received my communication, written 
on the 27th day of February, informing him that 
Messrs. Coburn & Ewing had placed in my hands 
their certificates for the whole 2,000) shares, and 
had requested that the company would issue to 
them a new certificate for S00) shares. That 
letter would reach London about the 7th = imst.. 
and an answer may be expected very soon. Prob- 
ably it would be better to take no further action 
until it is received. Yours very truly, 

Gro. W. McCrary. 
Tite Cedar Valley Land & Cattle Company, Lim- 
ited. Morgate Street Chambers (30¢ 
Morgate street). 
Lonponx, E. C., 6 March, 1886. 

Dear Str: IT have to acknowledge the receipt. 
on the 27th February. of your cablegram., of that 
date, reading: 

‘Terms proposed accepted by Coburn «& 
Ewing to-day in writing. © 
That telegram was laid before the Board at 


‘Pu 
es 


their meeting on the 3rd inst., and I am directed 
to inform you that they are glad that‘a settlement 
has been arrived at upon terms which they be- 
lieve will be found upon consideration to be satis- 
factory to all parties. Th roard ix prepared ‘to 
til that all thi obligations entered into hi Ves. 
Coburn & Euving will he faithfully and honorably 
carried out hi these gentl men. ane they frist that 
amicable pelations will he presumed and will continu 
mpinle pruptedly tor the future 
With the view to carry out the provisions :of 
the agreement with Mess. Coburn & Ewing, [now 
enclose a transfer of 1,200 shares, to be executed 
in my favor, and the company undertake that. if 
the value of the L. W. herd shall exceed the sim 
of £4,000 the difference shall be adjusted Hy flie 
transfer to Mess. Coburn & Ewing of shares to‘an 
equivalent value. 
Awaiting confirmation by letter of your 
cablegram of the 27th, Yours truly, 
Thomas E. Wespn, Nee x. 


(ico. W. MeCrary, fiaq., A. C., Mey, UO. 8B. A, 

Krom this letter written by Mr. Webb, Cobarn 
& Ewing seain had ample notice of the compart s 
VIEW of the COMpPromiise, No Ohne Can read it \\ ith. 
out beme econvineed that the writer thought tliat 
the entire contr Versy Wis settled, 

We have perhaps carried to unnecessary length 
this argument on the correspondence filed with the 
petition for the decrees, but we think that we have 
established beyond any reasonable doubt: 

[4.3 That the intention of the Cattle ¢ ‘om pally 
was to offer a compromise settling all mnatters | in 


COnRTVTOVELSY ° and 
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(2) That Coburn & Ewing were well aware 
of the company's intention when they accepted 
its offer. 

If these facts be true, then it needs ho further 
urgument to reach the conclusion that Coburn & 
Ewing are bound by this offer as made, and that 
they are estopped I>) their acceptance of the offer 
from insisting on any such literal and unfair inter- 
pretation of the words used as they pretend to have 


placed on them. 
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Another phiase of these cases To which We wish 
to draw the court’s attention is this: 

[f upon the whole record it appears that no 
Injustice has been done appellants, if pon their 
CUSEe ILS presented hy themselves the court he sits: 
fied that appellants could hot in uth event recover 
on their claim for compensation, then this court 
will not reverse the cases and entail upon the 
parties useless and expensive litigation. 

That appellants cannot recover the compensa: 
tion claimed, we think Is manifest. To recover ul 
cull, they must admit that thie were acting as the 
company s agents In purchasing the ranch; ‘their 
own pleadings and their offer to return to the-com- 
pcan the S40,.000 show that while acting ‘us the 
company’s agents to buy, they bargained for and 
received a large commission from the seller. In 
the language of the court below in) passing spon 
the applications for a preliminary — injunetion 
( Reeord 1-40), paioe 70) ). Tt Is elemental. familiar 
sunicl just that oa broker nevotiatinge a osnle Gaanhot 
without the knowledge of liis principal he lagvent 
for one party to buy and take commissions frém the 


vendor. The letters of Coburn & Ewing, igtoring 


al] other evidence. show tliat they Were avelts of 


the company to buy, and they admit that they took 


commissions from the vendor. When the company, 


1] 
the prineipal, ascertained this faet, it had a right 
to remove such an agent from the prarst of manager. 
The affidavits last filed, instead of helping Coburn 
& Ewing, make elearer the wrong. Burnett's let- 
ters, Hh places | have marked. show that Cc. AN K. 
were notified of ignorance of promoters, and also 
the compensation as represented to them of Mr. E.'s 


seTV Ces, 


We respectfully submit that the appeals are 
without mertt. 
HARWOOD & MEREDITH, 


MORGAN TL. BEACH, 
Nolicitors tor ’ i ppelle ; 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1590. 


No. 128. 


CHARLES E. WHITEHEAD, TRUSTEE, &c., APPELLANT, 


Ek. E. SHATTUCK ET AL 


=~ 


' APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
iHE NORTHERN DISTRICT OF LOWA 
. (27 Fed. Rep., 778.) 
WHITEHEAD, 7ru tee, ) 


LeNTWHISTLI } 


(Circuit Court. N. D. lowa, C. D. June Term, 1886.) 


l. Equity—Jurisdictio Remedy at Law luo sustain the jurisdiction in equity, 
ti ancl sy ly remedy at law. 
Courts—United Sta Cou Stut Sta ating New Right—Jurisdi: 
\\ } » State statut t. and )) vides a remedy for the 
United Stat vill, for the protection of the 
right created, t wt lv} it this is subject to the limita- 
¢ that , of the Constitution of the 
{ ds cts of | 
Same—New Equitable I :\ A\d2sjua Legal Remedy Right of Trial by 
ire t Sta it law is speedy and adequate, 
a remedy in equity. created St statute, cannot be resorted to, because of 
‘ : : Statutes, and of article 7 of the 
amendments to t etitut : ted States, cuarantying the right of 
tria ry Jur 
Bqu t Demu 


Joun F. DuxcomsBe, / C 
C. A. CLaRK, For Def: 


SHIRAS, J.: 


By the bill filed in this cause the complainant seeks to quiet the 
title to certain real estate silual d in Humboldt county, lowa, 
averring that he is the owner in fee simple thereof, holding the legal 
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title as trustee for the Des Moines & Fort Dodge Railroad Company : 
and further alleging that the defendant is in actual possession of 
the premises in question, claiming title thereto under a homestead 
entry made in the year 1867, and “under a purchase from the lowa 
Homestead Company, which latter company claims under the act 
of Congress passed in 1855, granting lands to the State of lowa in 
aid of the construction of certain lines of railway in said State. The 
bill charges that the claim and pretended title of defendant is with- 
out foundation in law or equity; that the certificate of entry under 
the homestead act and the conveyance from the lowa Homestead 
Company are fraudulent and void, procured without legal right and 
in violation of law; but that the same are clouds upon complain- 
ant’s title. Wherefore complainant prays that the certificate of 
entry under the homestead act and the conveyance to defendant 
from the Iowa Homestead Company be annulled and canceled, and 
the cloud upon complainant's title be removed, and. ‘that the title be 
quie ‘ted in complainant. 

To this bill defendant demurs, upon the ground ‘that this court 
as a court of equity has not jurisdiction, in that it tappears that com- 
plainant has a plain, speecy, and adequate remedy at law. 

‘rom the averments of the bill it appears that complainant is not 
seeking equitable aid to perfect his own title or the evidences thereof. 
Ile avers that as trustee he holds the le eal title to the land, and e ef 
hibits the chain of conveyance upon which he refies. The reli 
asked in the bill is wholly aimed at the clouds caused by the evi- 
dences of title under which defendant claims, and as to these it is 
averred that they have no foundation in law, or equity. [t is also 
averred that defendant is in actual possession of the land, holding 
the same openly and adversely to the claim of complainant. 

Section 723 of the Revised Statutes provides that “* suits in equity 
shall not be sustained in either of the courts of the United States in 
any case where a plain, adequate, and complete remedy may be had at 
law.” As is said by the supreme court in Lewis v. Cocks, 23 Wall., 
466, this provision of the statute is only declaratory of a principle 
which is as old as the earliest period of the recorded history of Eng- 
glish equity Jurisprudence. By express declaration of the Consti- 
tution of the United States it is provided that “in suits at common 
law, where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved.” If, then, a’ plain and ade- 
quate remedy exists at law a defendant cannot be ‘called upon to 
submit his rights to the decision of a court of e quily, because he 
has a constitutional righ ttoatrialby jury. Hipp v. Babin, 19 How., 
971: Lewis v. Cocks, 23 wg U., 166: Killian v. Kbbingl wus, 110 U.S... 
068, S. C. 4 Sup. Ct. Rep., 232; Fussell v. Gregg, 113: U. S.. 550, S. 
C. 5 Sup. Ct. Rep., 631. 

To sustain the jurisdiction in equity, it must be shown that there 
is no sufficient and speedy remedy at law. The bill in this cause 
not only fails in this particular, but, on the econtrar¥, affirmatively 
shows that a plain and proper remedy can be had. at law. It is 
averred that complainant holds the legal title to the lands, and that 
the defendant Is in possession thereof, denying complainar’s right. 
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The bill, by its averments, shows clearly that complainant and de- 
fendant claim title from different sources, and through different 
chains of conveyances,and the real question to be determined is, 
Which is the better legal title? The defendant being in possession, 
an action at law in the nature of ejectment affords a plain and 
speedy mode of settling the question of title, and that fact is fatal to 
the jurisdiction in equity. 

On part of complainant it is urged, however, that the statute of 
lowa confers the right to bring a bill to quiet title in eases of this 
character and that thereby the jurisdiction of this court in equity 
has been enlarged. Section 3273 of the Code of Iowa enacts that 
‘an action to determine and quiet the title to real property may be 
brought by any one having or claiming an interest therein, whether 
In or out of possession of the same, against any person claiming title 
thereto, though not in possession.” As construed by the supreme 
court of lowa, It cannot be questioned th it this section enlarge s the 
powers of a court t of equity, al i that. in the State court, a bill in 
equity may be entertained in favor of a party in possession against 
one not In possession, and in favor of one not in possession against 
one in possession. Lewis v. Soule, 52 lowa, 11, 8. C. 2 N. W. Rep., 
lOO; Lees v. Wetmore, 58 Towa, 170, 8S. C. 12 N. W. Rep., 238 

(On the part Ol complainant itis argu d that under t he rui le an- 
nounced in Clark v. Smith. 13 Pet., 196; In re Broderick’s Will, 21 
Wall., 505, and Reynolds v. National Bank, 112 U. 8., 405, 8. C. 5 
Sup. ct Rep., 213. to the effect that “ the State legislatures certainly 
have no authority to prescribe the forms and proceedit igs in the 
ed States, but having created a right, and at the 
same time prescribed the remedy to enforce it, if the remedy pre- 
scribed Is substantially consistent with the ordinary modes of pro- 
ceeding on the chane r\ side of the lkederal courts , no reason exists 
why it should not be pursued in the same form as tn the State court. 
On the contrary, propriety and convenience suggest that the 


courts of the Uni 
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practice should not materially differ where titles to lands are the 
subjects of nv stigation.” The section ol the code of lowa above 
cited creates a new right, enforceable iu equity, and therefore this 
court has the right to entertain t da sent bill 

There can be no doubt, ander t the repeated decisions of the United 


— Supreme (‘ourt. that where a State statute creates a new right, 


and provides a remedy for the enforcement thereof, the United States 
courts will, for the protec! ton of the right created, follow the remedy 
prescribed ; but this is subject to the limitation that the remedy 1s 
not contrary to some pr wielen of the Constitution of the United 
States or of the acts of Congress l'nder the code of lowa a party 


not in possession of realty may bring an action against another, 


. ry ‘ base nee } e r : - . 
also out ol possession. Phius is a statul ir enlargement of rights, 


and as no action al law will lie in su 1 ease this court, as a court of 
equity, would have jurisdiction thereof. If, under the code of Iowa, 


a party having the legal title to realty, and being out of possession, 
may bring, as against a party in possession, either a suit in equity 


LO qui ec t tit tle and for ‘a SSession oran action at law. then. suing it 


the State courts, he has a choice of remedies, In the United States 
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courts, if the remedy at law is speedy and adequate, he cannot 
avail himself of the remedy in equity created by the State statute, 
because of the provisions of section 725 of the Revised Statutes, 
and of article 7 of the amendments to the Constitution, guaranty- 
ing the right of trial by jury. | 

Counsel for complainant quote largely from the gy of the 
Supreme Court in Folland v. Challen, 110 U.S., 15, 8. C. 3 Sup. Ct. 
Re py 495,a case arising in Nebraska, and r the provisions of a State 
law identical in meaning with that of Towa, and in which case the 
jurisdiction in equity was sustained. In the circuit court the bill 
was dismissed on demurrer, which ruling was reversed by the Su- 
preme Court. The bill did not aver that complainant was in pos- 
session, but did aver that the defendant was slande ring comp slain- 
ant’s title by claiming to be the owner of the real est: ite, “and by trv- 
ing to obtain, take. and keg Pp possession thereof. In the opinion of 
the court the benefits of the State statute are pointed out, and it is 
clearly demonstrated that no fact appeared upon the tace of the bill 
which defeated the right of the court to entertain jurisdiction in 
equity. It is made plain, however, that this ruling was based upon 
the assumption that the defendant was not in possession, and that 
therefore an action at law could not be sustained. Thus, we find it 
sald : 

“No adequate relief to the owners of real property against the 
adverse claims of persons not in possession can be given by a court 
of law. If the holders of such claims do not seek to enforce them 
the party in possession or entitled to possession—the actual owner of 
the fee—is helpless in the matter, unless he can resort; to a court of 
equity. It does not follow that by allowing, in the I ‘ederal courts, a 
suit for relief, under the statutes of Nebraska, controversies properly 
cognizable in a court of law will be drawn into a court of equity. 
There can be no controve rsy at law respecting the title to or right of 
possession of real prope rty, when ne ither of the partie’ Js in posses- 
sion. An action at law, whether in the ancient form of ejectment or 
in the form now commonly used, will lie only against a party in 
possession. Should suit be brought in the Federal court, under the 
Nebraska statute, against a party in possession, there would be force 
in the objection that a legal controversy was withdraw if from a court 
of law; but that is not this case, nor is it of such cases we are speaking. 
* * * If the controversy be one in which a court of equity only 
can afford the relief prayed for, its jurisdiction is un: atlee ted by the 
character of the questions involved.’ 

In Reynolds D. National Bank . 112 2 oe 4105, Ss. C. d » SS Up. CA. Rep., 
213, it is held that the legislation of the State m: iy be, looked to to 
ascertain what constitutes a cloud upon a title,and that what is de- 
clared to be a cloud by State statute will be re moved by a court of 
the United States sitting in equity, even though, in tlre absence of 
the statute, the defect was not such as courts of equity had recog- 
nized as casting a cloud upon the title. The faets of the ease did not 
present the question of a speedy and adequate legal remedy. 

Killian v. Lobinghaus, 110 U. S., 568, 8. C. 4 Sup. Ct. Rep., 232 
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and Fussell v. Gregg, 113 U.S., 550,85. C. 5 Sup. Ct. Rep., 631, reit- 


aod 
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erate the rule to be “ that whenever a court of law is competent to 
take cognizance of a right, and has power to proceed to a judgment 
which affords a plain, adequate, and complete remedy without the 
aid of a court of equity, the plaintiff must proceed at law, because the 
defendant has a constitutional right to a trial by jury.” 

If, then, it be true that the State statute can, by enlarging equi- 
table rights and remedies, confer upon the United States courts 
equitable jurisdiction in a case wherein there exists a plain and 
adequate remedy at law, it follows that indirectly, but effectually, 
State legislation has abrogated section 723 of the Revised Statutes, 
which expressly forbids the United States courts from taking juris- 
diction in equity in cases wherein the remedy at law is adequate, 
and has annulled the constitutional provision securing the right of 
trial by jury. 

As we construe the allegations of the bill filed in the present 
cause, it clearly appears therefrom that complainant has a speedy 
and adequate remedy at law to settle the question of title and right 
of possession of the realty in dispute between the parties hereto; 
and, that being so, it follows that this court cannot, sitting as a court 
of equity, entertain jurisdiction of the cause, and the demurrer to 


the bill must therefore be sustained. 


BREWER, J., concurs. 
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E. COOK ET 


AL. VS. THE UNITED STATES. l 
in the Supreme Court of the United States, October term, 1890. 


C, E. Cook ET AL., PLAINTIFFS IN ERROR, ) 
rex, Pa 
THe UNIrep States. j 


Stipulation as to printing Oj record. 


It is hye rt by stipulat dl (oli behalf of the plaintiffs in error ; and the de fe nad- 
ant in error that the clerk mav print only so much of the record herein as 
is embraced within the printed bill of exeeptions, and the printed assign- 
ments of error attached to the reeord. 

JouHn I. Dirron, 
For Plaintiffs in Error. 
Ww. H. Tarr, 


Solicitor-G: hie yal, for De tendant iT krro: , 


(Indorsed :) Sup. Court uU. 1890: Oct. term, No. 1311. C. E. Cook 
et al., plffs. in error, es. The U he States. Stipulation in regard to print- 
ing record, 

(Stamp :) Office Supreme Court U.S. Filed Nov. 29, 1890. James 

H. MeKenney, clerk. 
/, (Cover :) In the erreutt eourt of the United States for the eastern 
Paes of Texas, holding seSS10NS “at Paris, ‘Texas. April term, 
A. D. 1890. The United States vs. Samuel Robinson, C. E. Cook, O. J. 
Cook, J. B. Chamberlain, Cyrus Frease, John Jackson, J. Lawrenee, and 
23 others. Bill of a Rossington, Smith & Dallas, Hodges, 
Pollard & Hodges, B. E. Johnston, attorneys for defendants. 


I In the ecireuit court of the United States for the eastern district of 
Texas, holding sessions at Paris, Texas, April term, A. D. 1890. 


fuk UNiIrep STATES 
re, No. “(). 


SAMUEL Roninson AND 24 OTHERS. | 


Be it remembered that ataterm of the erent court of the l nited 
States for the eastern district of Texas, at Paris, Texas, begun and holden 
at tha Court room iW the cILy ot Paris. Te Xiis, ob the third Monday. the 
Zist day of April, A. D. 1890, there was present as the presiding judge 
of the said court Hon. Aleck Boarman, United States district judge, and 
the officers required by law. That the said the Hon. Aleck Boarman 
opened The convened thy said eourt and presided therein iLs the sole 

iD ~1ding judge, on the Bist dav of April, A. D. 1890. and 
9 continued as such sole presiding judge continuously up to and 

neluding the Ist day of June, A. D. 1890. That among other 
eauses then pending in said court there came on for trial the above- 
entitled eause, No. 20, of the United States rs. Samuel Robinson and 
29 others, charged with the crime of murder, (On the trial ot said 
CUS? if Wils admitted by counsel lor t hie United States and of the detend- 
ants, ( <A I. (ook. (). aa Cook. Z. h}. ( ‘hamberlain, . lohn re rence, John 
J. Jackson, and Cy rus KF rease that tla Llon. 6} hat uneey b. Sabin. who had 


23 1——!] 
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been the duly-appointed and qualified United States district judge of the 
eastern district of Texas, departed this life on the 30th day of March, 
1890, and on the said 21st day of April, 1890, and up to and including the 
ist day of June, A. D. 1890, the office of the United States district Pudge 
for the eastern district of Texas was vacant, and remained vacant ‘until 
the 2d day of June, A. D. 1890, when the Hon. David E. Bryant, whe 
had been duly appointed and confirmed, duly qualitied by taking and sub- 
scribing the oaths of his said office as aforesaid. That the Hon. Aleck 
Boarman, the judge who opened, convened, and so presided over the said 
court, was at the date thereof, and is now, the United States district judge 
for the western district of Louisiana, duly appointed and qualified on the 
20th day of November, 1888, was designated by an order entered of record 
“ait (ralveston, te hold the distriet and cireuit courts for the eastern district 


of ‘Texas during the disability of Judge Sabin; and after the death of 


Judge Sabin he was, by an order from Judge Pardee, at Galvtston, 
> designated to hold the courts in the eastern district of Tex. until 
the successor of Judge Sabin shall be appointed and qualified, 

Be it also remembered that on the 25th day of April, A. D. 1890, day 
of said term of said court, and while the Hon. Aleck Boarman was pre- 
siding over said court, the following order was made by the said court, 
and entered on the minutes thereof: 

“20. The United States vs. Sam. Robinson and others.—It is ordered 
that a certified copy of the venire of petit jurors at this term of court be 
served on each of the defendants.” 3 

And thereupon, afterwards, on the 29th day of April, 1890, it being a 
day of said term of said court, the said defendants and the others arrested 


in the above-entitled cause were each served with a copy of the venite of 


the petit jurors at this (the said) term of said court, which: said copy is as 
follows : ; 
6 
T. J. Chenowith, Savoy, Texas; J. O. Ewing, Paris, Texas; R. M° 
Chism, Paris, Texas; C. W. Walker, Clarksville, Texas; W.T. Cameron’ 
Paris, Texas; Thos. R. W. Banks, Clarksville, Texas; Gibson Wyatt’ 
Dodd City, Texas; Richard Perry, Bonham, Texas ; Nat. Cooper, Bon- 
ham, Texas ; John Ward, Bagwell, Texas; T. W. Troupe, Paris, Texas ; 
H. Levine, Bonham, Texas: J. Kk. viwaters, Paris, Texas ; %. Bayless, 
Paris, Texas; Tillman Shaw, Paris, Texas; k. D. Jewett, Paris, ‘Texas ; 
Wim. Booth, Parts, Texas; J. E. Brvant, Detroit, Texas; Johii Frv, 
Clarksville, Texas ; James Holligan, Paris, Texas ; J. B. Hilliard; Paris, 
Texas: J. R. Dean, Detroit, Texas ; D. C. Garrison, Clarksville, ‘Texas ; 
G. S. Agnew, Bonham, Texas; A. T. Garner, Paris, Texas; ©. F. Par- 
ish, Paris. Texas: J. M. Anderson, Clarksville, Texas: T. M. Young. 
Clarksville, Texas; J. J. Nesbit, Honey Grove, Texas; W. W. Russell, 
Dbonham, Texas; A. M. Bonham, Paris, Texas; S. L.* Erwin. 
4 Honey Grove, Texas ; B.S. Burton, Bonham, Texas ; W. 1K. Long, 
Paris, Texas: R.J. King, Clarksville, Texas: J. B. Johnson. Parts. 
Texas; N. KE Curlee, Bagley, Texas; D. W. Yarbrough, Petty; Texas : 
B. W. Lewis, Paris, Texas: Creed Tavlor, Paris, Texas: T. J. Moore. 
Bonham, Texas; T. J. Gaultnrey, Honey Grove, Texas ; John (N. Gab- 
bart, Paris, Texas; J. M. Beeson, Honey Grove, Texas. ‘ 
g H. HH. Kirkpatrick, clerk ot the circuit eourt ot the L nitéd States 
tor the eastern district of Texas, at Paris, in the fifth ecireuit and district 


) 
| 
' 
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atoresaid, do hereby certify the foregoing to be a true and correct copy of 
the venire of petit jurors as the same now appears on record in my oitice, 
To certify which witness my hand and seal of said court, at Paris, in 
aid district, this the 29th day of April, A. D. 1890. 
a. Mil H. H. Kirkpatrick, 
(lerk U.S. Crreuit Court, FE. D. T., at Paris. 
By G. K. KIRKPATRICK, 
Deputy, 


That on the 6th day ot Mav, IS90, it also heing a dav of said term of 
said court, the said judge of said court called the said cause for trial, and 
the Crovernment, by Its lL nited States attorne Vv; entered il nolle prosequl us 
to detendants Harry Lee, A. Noble, L. J. Pettijohn, Grant Humphreys, 
B. k. Stehle, J. E. Feasor, J. B. Izor, P. H. Furguson, and Charles Cal- 
vert, who were indicted in the bill of indietment in this cause. There- 
upon both the attorneys for the United States and the detendants, C. E. 
Cook, J. B. Chamberlain, A. M. Donald, Ed. Bowden, J. W. Calvert, 
William O’Connor, Cyrus Frease, John J. Jackson, John Lawrence, W. 
S. Grubb, and John A. Rutter, announced ready for trial. The eanse was 
then by the court, on its own motion, passed to the 9th day of June, A. 
LD. 1890. 

And turther be it remembered that on the 3d dav of June, A. D. 1890, 
the U nited states attorney filed irhohy the papers of this CHuUSeC the follow- 
ing motion, to wit: 


5 No. 20. Ture UNttrep STATES 
re .» Murder. 


SAMUEL RoBINSON ET AL. J 


Suit pending in the United States circuit court for the eastern district of 
Texas, holding sessions at Paris, Texas.— April term, 1890. 


The United States attorney in the above cause relates to the court that 
in said cause there are thirty defendants: that said defendants reside in the 
State of Kansas; that they are charged in this and three other indictments 
pending in this court, with the murder of Sheriff John Cross and three other 
men of his posse, in what is called “ No Man’s Land,” and also with an 
assault to murder one Herbert Tonneyv, who was also one of said Cross 
party. 

That thy cireumstanees ot the killing anil other matters connected with 
tha difficulty, have been matters of constant comment by the people and 
press of Paris since this court began. 

That sinee the « }™ ning of this term of court there have been constantly 
in attendances Tapper the same from two to three hundred witnesses and citi- 
zens from Kanes whe are tmnterested « ither as friends or witnesses in the 


Matters of the prosecution or le lense, 

That such have been the comments, discusssion, and activity of the friends 
and relatives of the defendant- and deceased, and also the press of Paris and 
of Kansas, that it is impossible that jurors composing thy regular venire of 
this court, and also the citizens of Paris and Lamar County, could not have 
become familiar to a great extent with the matters charged m the indictment, 
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‘ 
and denied by the defendants, and of the evidence pro and con to such aw 
extent as to be disquatitied us jurors in this cause, 
W herefore, relator asks that a special venire of sixty men from which to 
select a jury in this cause, and also causes Nos, 25, 26, and 27, be drawn 
and summoned as the law directs from the counties of Fannin and‘ Red 


River, in this district. Said venire to be made returnable on Monday, the 
Oth d: ay of June, ISOQ, and that copies of the same be served +e the de- 
fe sTTLE ants and each of the mh at least two fill davs next before the Oth day ‘y] 
June, 1890, the day of the trial of the same. 


All of whiel h your relator respectfully presents and prays accordingly, 
Josern HH. Winsox,  ; 
LU. &. Atlorney, on a. 


t And thereupon, on the seme 3d day of June, A. D. 1890, the 
following proceedings were had and order of the court madé and 
entered upon the minutes of said court, to wit: 

“This day eame the i, S. district attorney and moved that a venire of 
sixty persons be ordered to serve as jurors in the trial of causes nanibers 
20, 25, 26, and 27, and it appearing to the court that it is proper and 
necessary, it is ordered that — qualified jurors be drawn from the counties 
of Red River and F NN, to appear at a.m. on Monday, June 9, 890, 
to serve as petit. jurors, , 

To whi ch proceedings, te and order of the siti court the said de- 
fendants, by the! Ir Ccounse | t| rel anc th re xeepted | in} mpe nm court. 

And thereupon, on the 6th day of June, 1890, each of the said cd fend 
ants were served with another list of names, and cach of them different 
from those named in the list and venire first served upon them.  Said:last- 
named list of persatis appeared from the clerk’s certificate ta he il copy ot 
the venire of petit jurors as the same appears of record in his office, and 
the same with the certificate of the said clerk is as follows: 


P. H. White, Honey Grove, Texas; W. L. Nunnelly, Clarksville, 
Texas ; 5. Bb. Howard, Bonham, Texas; J.C. Boyt, Dodd City, Texas ; 
Theodore Hancke, Clarksville, Texas; Hade Whitsett, Dodd City, Texas ; 
A. P. Gray, Clarksville, Texas; J. W. Sowell, Bonham, Texas ;, Ben 
Washington (cold), Bonham, Texas; F. P. Wells, Bonham, Texas; J. 
H. Newsom, Bagwell, Texas; Robt. T. Hunter, Bonham, Texas; W. W. 
Walker, Clarksville, Texas: W.T. Sneed, Clarksville, Texas: Dave Me- 
Anear, Clarksville, Texas; G. A. MeCaslin, Detroit, Texas; R: L. Moore, 
Clarksville, Texas; A. L. Wilkins, Honey Grove, Texas; W. H.:Wil- 
eox, Clarksville, Texas; Page Trotter, Savoy, Texas; Carl Wright (col’d) 

Clarksville, Texas; Jno. Sparger, sr., Bonham, Texas; Monroe 
7 Wells, Bonham, Texas; J. E. Van Dyke, Clarksville, Texas; 

Richard Peck, Annona, Texas: B. P. Elmore, Detroit, Texas: Ed.’ 
Byrd, Detroit, Texas; Dave Raney, Clarksville, Texas; M. J. Jackson, 
Bonham, Texas: T. W. Trout. Honey Grove, Texas: Joseph N. Peek, 
Annona, Texas; Wm. Smith, Clarksville, Texas; T. b. Spelee, Honey 
Grove, Texas; A. J. MeDade, Dodd City, Texas; Horace Smith, Dodd 
City, Texas; J. L. Reed, Clarksville, Texas: J. C. Roberts. onham, 
Texas: Owen Reich, Bonham, Texas; Joe Adkins, Detroit, Texas > Sam 
Carter, Bonham, Texas; B. R. Stephens, Bonham, Texas; Sam Oldham, 
Bonham, Texas; Jack J. Prichett, jr., Savoy, Texas; Dent Rovland, 
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Clarksville, Texas; Marshal Swain, Clarksville, Texas: Joe Smith, 
Clarksville, Texas; J. W. Jackson, Bonham, Texas; L. C. Wilson, Bon- 
ham, Texas; Geo. W. Long, Savoy, Texas; Wm. Locke, Bonham, Texas ; 
[. b. Reed, Clarksville, Texas; N. F. Miller, Honey Grove, Texas; Jim 
Sloan, Annona, Texas: Frank Jones, Bonham, Texas; G. B. Dean, De- 
troit, Texas: E. J. Ward, Clarksville, Texas : Tom Doak, Annona, Texas : 
B. O. Walleot, Honey Grove, Texas; John F. Daniels, Annona, Texas ; 
Jas. Simpson, Dodd City ‘ Texas. 

[, H. H. Kirkpatrick, clerk of the circuit court of the United States 
tor the eastern district of Texas, at Paris, in the fifth cireuit and district 
aforesaid, do he reby ct rtify thi forevotn : TO be a true anc eorrect COpY ot 
the venire of }™ tit jurors as the same now appears on reeord in ny othee : 
to rtify whieh, witne ss DV hand arn thi sent a) std eourt, at Paris, nn 
said district, this the 5th dav of Jane. ‘A. D. 1890. 

[L. S. | Signed ) H. H. Kirkpatrick, 

(le-k U.S. Civeut Cou f. | De }). ft Pea, To 


Phereafter, on the 9th day of June, 1890, suid cause was called, and 
continued to 10th, on aeeount of the illness of counsel for the defendants. 

Thereupon, afterwards, on the 10th day of June, 1890, the said cause 
Was aval called for trial, when the Government announced ready tor trial. 
Then the said defendants C. BE. Cook, O. J. Cook, J.B. Chamberlain, John 

Lawrence, John J. Jackson, Cyrus Frease, William O'Connor, J. W. 
5S Calvert, W.S. Grubb. A. M. Donald, Ed: Bowden, and John A. 
Rutter, ia their own proped person md by their counsel, challenged 

thy array ot the jurors last served pon themn;— 

Ist. Because these defendants were served with a true aud correct copy 
of the venire of petit jurors summoned for the present term of this court. 

2d. Beeause said last-named venire was drawn and summoned since 
these defendants announced ready for trial on a former day of this term of 
this court, and since they were served with the venire summoned for this 
ferm. 

al. Because ther has been ho ord r of this court setting ashl the said 
venire summoned for this term of this court and served upon these de- 
fendants. 

ith. Beeause said last-named venire was summoned trom Red River 
and Fannin Counties and not from the body of the district in which this 
court is held, as these defendants have a right to have the jurors come by 
whom thev are to be tried. 
oth. Beeans tin jurors summened tor the term are now in attendance 


tipo tha eourt, and no reason is shown to the court whi the should not 


be called. as jurors in the trial of this cause, Which said challenge of the 
said detend ints to the said array of yur Ts wie by the court ove rruled : to 
which ruling ni iticlorenn Lil of th cartll ove rruling the said challenge ot 
thes | t nants thi ~sitcl at fennel Mt= then nd ther ’ in Op hn eourt, ex- 
cepted, and here row te na ‘| this ther til of ONC ptions, The defendants 
having then announced ready for trial, the court then proceeded to im- 
pan la jury from said list, until the said list was exhausted Then the 


said defendants praved the court to have the first name and the 
4 names on the list of the regular jurors summoned tor the term, 


and served ipon them these defendants, called, which the eourt 
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refused : to which ruline of the court, in r fusing to have the first name 
and the names on the list of said reguiar jury ealled, the said defendants 
then and there xcepted nn open court, - he court then, over the objec- 
tions of these defendants, ordered the marshal to summon another venire 
of tiftv talesmen, and the court then adjourned until the next dav, and 
until the marshal could summon said venire of talesmen so ordered by the 
eourt over the oppecths not thes det GA to which Said ruling and 
ord root the Court thie td defendants then ana the I" in Open court eX- 


j 


cepted. Then, on the Lith dav of June, 180°, when the court aghin con- 
vened, thy det ndants were pore <ented with a list or the names of persons 
summoned by the rid hiarshal under sand last-name df order, the Silie 
being il | —f Ol persoths hot Pacha | my th list of thi rev ih: ir jurors stilh- 
moned for this flzs term of this court, nor in said ath venire served 
Upon thes de fendants * these as londants then ane there xcepted to the 
sil list. nal ‘hall eorpers the array Th the ve mir then { ndered them— 
First. Bocause there is no power or authority. vested in this éourt to 
order —— summoned to complete the jurv until the ventre served upon 
the se de lants have new esthemates! or set aside for cause, . 
metoever hiceede said jurors were not drawn from a x by the clerk 
and a jury commissioner, as required by article 8O0—-C of the United States 
Statutes, 
10 Third. Beeause the court has tailed and retused to exhaust the 
recular venire of regular jurors summoned for the term, as fequired 


by law of the State of Texas, in tmpaneling juries In capital cases 
_ | + . ) } 
Fourth. because the persons odmeameil ny the <id marshal. Wiose 
ites are’ Low turnished th —— cls fendants. were Dol ly standers. fl) i were 


not summoned by the marshal from the bystanders. but come from distant 


towns In Red River and Fannin Counties, in said eastern district of 
Texas, with a tew exceptions from Lamar County, Texas, in said district ; 
which exceptions and challenges the court overruled, and forced these de- 
fendants, over their objections and prot =T tions, TO ec prt seven jurors out 
of the list summoned by the marshal under the order of the court afore- 
said last made, and so presented to these defendants ; to which ruling and 
judgment of the court in overruling the said exception and challenge of 
these di tendants and foreine ace "lefend ints, over thi , objections anc 
protestations, ho aecept sat | seven Hors, as aforesaid, the said defendants 
then and there in open court excepted, and here aow tender this their bill 
of exceptions . 

Ln be it furthy r remember dl, That during the trial | this CULES, utter 
the Government and the defendants had announeed pests for terial, the 
defendants C. J. Cook, O. J. Cook, A. M. Donald, J. W. Calvert, Cyrus 
Frease, John A. Rutter, J.B. Chamberlain, John J. Jackson, J. Lawrence, 
WS. Grubb, William O'Connor, and Ed. Bowden were urratened In 


, 


open court for the crime of murder, and charged He the bill of indietment 


mn this eanse. in these words. as follows: 
© 
; | } , 

1] Fn the memo amd be the anthosite of the Elelied Mieke of Aine 
. 7 . ™ . y > ‘ . . . : 
eth. —I[n th emeuit court of the | nitedt sftate~ of Ate rica tol the 
, . a ~ . . : : 

eastern cistrict f ¥ Yas, 1D thie fitth eirenuit. : 


At a stated term otf the errenit eourt of the United States of tAmerica 
district of 


Texas. in the titth erreuit. bewun and: held at 
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Paris, Texas, within and for the district and cireuit aforesaid, on the see- 
ond Monday, the same being the fourteenth day of October, in the year of 
our Lord eighteen hundred and eighty-nine, and continued by adjourn- 
ment tea and including the thirty: first day ot ¢ letober, in the year of our 


Lord eighteen hundred and eightv-nine. 


tery 
-_ 


KASTERN Districr or TEXAS, se 


Ph ist ul Te rs of the United States of America duly elected, impan- 
eled, tried, sworn, and charged to inquire into and due presentment make 


flenses against the laws of the United States of America in and for the 


Mm Ot 


. : . . ™ . ‘ . . a | 
distri t and eimcuit ator said. on thet mithh iD said eourt present: | hat 
heretotore, to wit. on thetwentv-tifth dav of Julv. in the vear of our Lord 


ele hteen hundred and eights “Croat, wih Chiat section of the COURTS ving 
between Kansas and Texas, bounded on the west by New Mexico and 
extending east to the one-hundredth meridian longitude, commonly called 
the Neutral Strip, or “No Man's Land,” in the Indian Terrnory, the 
sume berg attae hed to and eonstituting a part of the eastern judietal dlis- 
trict of the State of Texas for judicial purposes, and within the jurisdiction 
of this COUNT, Oot Samu ht binse 1. md on J 3. ( ‘haube rlain, and Ole 
J. M. Donald, and one C. E. Cook. and one O. J. Cook, and one J. W. 
Calvert. and one James Wrigley, and one George B. Teames, and on 
(‘vras Frease, and one William O'Connor, and one John J. Jackson, and 
J. Lawrence, and one George T. Smith, and one Ed. Bowden, and one 
Frank Balslev, and one J. B. I zor, and one Svivester Mah r, Pa and coe 
Georve Monhead. and one F. G. Brewer, and one W. S. Grubb, and one 
Jdobn A. Rutter, and crite I. r. sti hile . and cvthe Harry Lee, ana one Charles 
Calvert. and one A. Noble, and one John Childers, and one L. J. Petti- 
ohn, and one J. FE. Feasor, and one Grant Humphreys, and one P. HH. 


f‘urguson, whose allies rt 


. 


the grand jurors otherwise un- 
12 known, did, unlawfully, feloniously, and with their malice afore- 
thought, and the malice atorethought of each of them, and with 


eertain deadly weapons, to wit, certain guns ind pistols, the same being 


then and there loaded and charged wit! runpowad rand leaden balls, satd 
dead weapons heing then and there held in the hands of the pe 

sons aforesaid, make an assault in and upon the body of one John M. 
Cross. 7th did then and thre r shoot tia (| dischare . th eontents of said 
guns and pistols, at, in, and apon and against the body of the said John 
\[. Cross, inflicting thereon two | tal wounds: the said John M. Cross 
th a ann there did languish, and L ishing dic hie, Lod ~) the orand 
jurors aforesaid, upon their oath aforesaid, do present and sav that thy 


said “ane Robinson. ane cit} m | ze f ritepin rian. ane \. VI. Donald. 
C. E. Cook, and ©. J. Cook, J. W. ! rt. James Wrieley, Cyrus Frease, 
Willt m ¢ ¢ oOnneor, John a backsey — Freon 1. eames. a. Lawre net’, 
(zeorgee ‘T. Smith. and Ed. Bowden, Frank Balslev, and J. B. Izor, and 
Svivester Maher. ir.. George M ead. F. G. Brew r W.S. Grubb. and 


—_ 


John A. Rutter, and B. bk. Stehl | Harrv Lee, Charles Calvert, .A\ 
Noble. and John Childers, Ll. 4. P in, and |. iu. keusor, and Grant 
Ilumyp! ys, and ig H. mh rils« nice towetiv vr. lid. mn thy tween 
ith dav of Ju v. my the’ + eon) thousand eiol handred 
and eroehtv-ereht, at the pl brent vith the seid cleadly weapons, th i 
unc id ama aime ey 1 | his po bias it / = | The fully, felon - 
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ously, and with their malice aforethought, and with the malice aforethought 
of each of them, kill and murder the said John M. Cross ; contrary to the al 
form of the statutes of the United States of America, and against the peace 
and dignity of the United States of America. 
Kk. M. ALEXANDER, 
Foreman Grand Jury. 
J. k. McComp, 
U.S. Atty. EB: D. T. 


lndorsed:) The United States vs. Samuel Robinson et al. 24 others, 

Murder, A true bill. FE. M. Alexander, foreman of grand jury. 
“ Witnesses: Herbert Tomney, llora, III. > &. N. Wood. W oods- 3 

L dale, Kansas; EF. P. Ludwick, Woodsdale, Kavsas ; N. R. Hens- 

ley, Woodsdale, Kansas ; R. R. Wilson, Barber County, Kansas ; 

S.S. Wilber, Wichita, Kansas; I. Cann, sheriff? Stevens County, Hugo- 

ton, Kansas; A. DP. Ridenout, ex-sheriff Stevens County, Moscow Kan- 

sas; Merritt Hughes, Kingfisher, I. T.; A. P. Haws, MeCicllan’ Haws, 

Voorhies, Kansas; Keen Haws, these are the haymakers who were eye- 

witnesses to the killing; Dave Scott, W. B. Reed, Optima, No Man’s 

Land, 1. T.; C. Ek. Short, Hennesy Flats, I. T.; Vietor MeCrary, Clifton 

Hill, Mo.; C. A. Bieket, Veranda, Mo.; Geo. S. Majors, Eldorado, Mo. 

The last three named were at Hugoton proving up, the next day after the 

killing, when some parties there admitted they did the killing. 
“© Filed in open court, ¢ tober 31, 1889. ; 
H. H. KirkKPATRICK, 
Clerk. 


And the said defendants having heard the same read to them, each 
plead for himself and severally from the others, “* Not guiltv.” And after 
the jurv had been impaneled and sworn, the said bill of indictment and 
the plea of the said defendants were read to the jury. 

And be it further remembered, that after the reading of the said bill of 
indictment tothe jury, and the defendants and each of them having pleaded 
* Not guilty” thereto, the Government and the defendants introduced 
ther evidence in this case whieh was and is as follows : 

[Here followed the whole evidence in the case, which will be tnserted 
In the record, | 


Be ait remembered that on the trial of the defendants arranged in the 
above-entitled cause the Government introduced one Tavlor Fox as a wit- 
ness, VW he testified in I “porse to cyte <tlons us follows: 

Vir. MeCorc:r. Govt. counsel: 

Q). What is vour nai 

\ns. Tavlor Fox. | . 

(). Where do Vou live? | 

Ans. Woodsdale. Stevens county, Kansas. 


Q. Do vou know John Cross? 
Ans. Yes, sir. 
(). Is he alive or dead 4 
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Ans. He is dead, 
Q. Did you see him after he was dead ” 
Ans. Yes, sir. 
14 Q. Where did you first see him after he was dead ? 
A. At Voorhies. 

Q. How did you come to see him in Voorhies ? 

A. They sent me after him. 

Q. Where from” 

A. W oodsdale. 

Q. Who went with you? 

A. Mr. Bolen, Jack Houck, and Charley Reynolds, and a man named 
Furguson ; I belive there were six of us. 

Q. How were you traveling? 

A. In wagons. 

Q. You say they sent up to you to go down and get them ? 

A. Yes, sir. 

Q. When you got to Voorhies where were the bodies” 

A. Ina stable. 

(). How many were there? 

A. Fe ur, 

(. In whose stable were they ‘ 

A. Mr. Wright’s, I believe. 

Q. Is he a witness here? 

A. Yes, sir. 

Q. Who had charge of them? 

A. I couldn’t say ; we just drove up there and loaded them in. 

() What was the condition of the bodies when you saw them” 

A. They were all laying covered up with a wagon sheet—pretty bad 
condition. 

QQ. Had decomposition set in? 

A. Yes, sir; they had begun to turn black. 

Q. Were they still dressed as they went away ” 

A. Yes, sir. 

(). What time did you arrive at Voorhies” 

A. About between 12 and 11 o’clock that night. 

(). In vong from W oodsdale to V oorhies, what direction did vou go” 

A. We went straight south. 

(). [ will ask vou to state whether or not there is a road straight south 
torm W oodsdale to V oorhies, 

A. Yes, sir; it angles a little bit west before we get there, 

(). Is it nearly a straight direction ? 

A. Yes, sir. 

(). How far is if trom W oodsdale to Voorhies ”? 

A. About sixteen miles. 

(). [Is Hugoton on the line of that road? That road running south— 


; 


) 


is Hugoton on that line of road * 
A. No, sir. 
Q. In going from Woodsdale to Voorhies by mugoton, how is it— 
farther or nearer to vo straight ° 
A. It is farther. 
Q. How much further ? 
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A. Abouc four miles and a half or five miles: or two and a half out 
of the way of going, making about five miles in going to Hugoton. 


’ 


QQ. Yousay you went down. You did not go by Hugoton ° 
A. Yes, sir. 
15 Q. Was there a road running south from Woodsdale to Hugo- 
ton? l mean from W vodsdale to V vorhies. Is that as good a 
the One by Hugoton 4 ; 
A. It ts a better road ; not as much sand. 
QQ. What time was it when vou got to Voorhies * 
A, Between 11 and 12 o’clock that night. 
(). How long did you stay there ? 


; 


A. We wasn’t there over 25 minutes. 
Q. When you got there what did you do with the bodies? 
\. Laid them in the wagons. . 


QQ. What did vou do? 

A. Come back through Hugoton to take them to Woodsdale. 

Q. Who was with vou when vou came back by Hugoton ? 

A, A man named Spoon; I can not speak the other man’s name. 

(). Where did he live? 

A. He lived at Hugoton at that time. 

() W here did Spoon live? 

A. He lived a little out of Hugoton. 

Q. He was in Hugoton when you went out ” 

A. Yes, sir. 

Q). How many men went with you out ? 

A. Those of us and the two that went from Hugoton with us down 
there. ‘ 
(). | believe you said that you went from W oodsdale to V oorhies : vou 
didn’t vO, though ? 

A. Well. mind they took us back lo Huvoton. 

(The defendants then objected to all of this evidence of the witness— 

l‘irst. Because none of these defendants were present, and they’ had no 
knowledge of what others were doing. 

Second. Beeause this was after the killing of Cross (the deceased), and 


was Irrelevant and immaterial. 

The court overruled the objection of the defendants to said evidence, 
and permitted the counsel for the Government to continue the examination 
and refused to exclude said testimony ; to which ruling of the eburt the 
defendants, here now on trial, then and there in open eourt excepted. 

The counsel for the Government then said to the witness: ; 

(). I understood you to sav that was the most direct route and‘the best 
road? 

1. Yes, aif. 
LG Q. Now Twill ask vou why didn’t von go the most direct royte 
and the best road? Why you went—if that was th most direct 


! 


route and the best road. To will ask vou why it ts vou did not thke that 


route? Why turn and go another way ” 

(To which question the defendants’ counsel objected, beeause the sanv 
was irrelevant. incompetent. and immaterial, and because none of these de- 
fendants were present and knew what was being done. To which the 
eounrt replied : nt | ean net sce— | do not know what his wis wer will he, 
He might sav . 


ee 


Se cl 


al 
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Mr. Honees (defendants’ counsel). “ It is proper to ask him if defend- 
ants had anything to do with it.” 

COUNSEL FOR GOVERNMENT: “ I want to ask him what it was; if he 
says it was caused by somebody not the defendants, | do not want it. I 
submit to vour honor that I am certainly following the rule.” 

The Court. .“ The question is proper. 1 may have to control it.” 

COUNSEL FOR THE DEFENDANTS. “ It is simply getting indirectly 
what they can not get directly. If the witness answers, it will go to the 


jury. It is always best to exclude these improper answers before they 


go tothe jurv. Unless the defendants prevented them from going, it is 
irrelevant, immaterial, and incompetent.” 

Vv the Court. “| believe that is right. I will restrict this to whether 
they were interfered with by these defendants or any one of these de- 
fendants here, because I can not tell what the effect of an answer of that 
kind might have upon the minds of the jury. I can not tell what the 
answer will be, of course. If these defendants had nothing to do with it, 
they can not be bound by it and should not be affected by it. The ques- 
tion is perfectly proper, but the effect might not be proper. (io ahead : if 
itis necessary I shall control it.” 

(To which rulings of the court the said defendants here now on trial in 
open court excepted then and there.) 

The counsel for the Government then resumed the examination of the 
witness Tayntor Fox, as follows: 
(Jnestion, Was it your intention to re directly from W oodsdale 
17 to Voorhies? Is that where vou started to go? 
Ans. Yes, sir; we started that way. 
Q. Did you go that way? 
A. We went that way until we was checked and taken back to Hugoton. 
(To which questions and answers the defendants’ counsel objected, because 
the same were irrelevant, immaterial, and incompetent, and because neither 
ot these detendants wis present and k me Ww what Wils heme done > which 
objections were by the court overruled, and defendants then and there in 
open court excepted. ) 
Counsel tor the Government then resumedt the examination of the wit- 
ness as tollotvs. to wit: 
Q. Did von do that of your own will 

A. No, sir. 

Q. Whe was it took vou back ther: 

Mr. HopgGes (counsel tor detendants, objecting . “ Mr. MeComb ought 


; 


ertainly to ask if these defendants liad anything to do with that.” 

The Courr. “ I think the proper way would be to ask if the defend- 
ants checked them.” 

Mr. McCous (Government = tin “Tam ef rtainls isking him a 
proper question, If ! ask the witness if the detendants were there, coun- 
<e| pon the other TTL would PEDTyaEe CLD) Al d object ta it as being leading. 
[ just simply wish to ask the wit - who was there and let the witness 
- ate.” 

Phe ¢ Don. “ The an=wer cal v yy «sibiv attect these defendants unless 
they were present, or unless tin Lei iredl thix act to be done. It Is just 
this about It: If either it the- vlants were there and any took part 


in that. of course it js materia t they were not there, if does net bind 
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them. Of course, I do not know anything about what the testimony will 
be. It seems to me that the better way would be to ascertain whether or 


not either of these defendants had anything to do with the interruption of 


the route. The question is perfectly right; you have a perfect right to ask 
it, but, at the same time, I feel it my duty ) 
Mr. McComp (interrupting). “1 will ask the question in another 
way. 
Re (To the witness :) Q. Do you know, or did you know, the parties 
that prevented you from going—took vou back from Hugoton? 
A. Yes, sir. 
(). Do you know the defendants that are charged in this indictment ? 
A. I know all of them but one or two. 
Q. There is one or two that you do not know ? 
A. Yes, sir. 
(). Do you know the hamMes of the parties thet took you back to Hugo- 
ton and prevented you from going in a straight line’ 
A. Yes, sir. 
Q. Do you know their names ? 
A. Yes, sir. 
Mr. Hopaers (detendants’ couasel, objecting). “ Does your honor pro- 
pose to let counsel simply ride over the rulings of this court? ” 
The Court. “So far counsel has conformed to the rule.” 
(To which ruling of the court defendants’ counsel then and there in open 
court excepted. 
Q. You say you do know the parties who took vou back to Hugoton ? 
A. Yes, sir. 
(2. You say vou do not know all of the defendants ? 
A. There is one or two that I do not know. 
Q. I will ask you how far you had gone towards Voorhies when you 
were taken—when you were taken back ? ‘ 
A. We were in five miles of Voorhies when we were turned back.’ 
(). Were any of the defendants who are here on trial in the crowd that 
took vou back to Hugoton ? 
A. No, sir. 
(). Were any of them in the erowd that took vou back ” ; 
A. No, sir. 
(Here the defendants again objected to all this evidence on the grounds 
that it was after the alleged murder was committed and not in the presence 
of or within the knowledge of either of the defendants on trial, and because 
the same is irrelevant, immaterial, and incompetent ; which objection was 
by the court overruled, and the said defendants then and there in open court 
excepted. ) Aen 
Question by Government counsel. When vou got to Hugoton what time 
did vou get there? 
A. Just about sundown—-a little after. : 
Q. I will ask you if there was any warrant served on you to take you 
up there ? 


A. No, sir. 
19 Q. The parties didn’t claim to be officers who took you? 


A. No, sir. 


— 


ett 
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Q. It was about sundown when vou got there? 

A. Yes, sir. 

QQ. How long did vou stay in Hugoton ” 

A. We stayed there until they got evervthing arranged to send us back 
atter the bodies. 

Q. When vou went back after the bodies did they send anybody with 
vou? 

A. Yes, sir; two men. 

Q. Were any of them the defendants ? 

A. Not that I know of. 

Q. When you got to Hugoton whom did you meet? 

A. Well, we met about one hundred and fifty of them; looked to me 
about that manv—ia erowd of about one hundred and fifty. 

(). Were they armed, or not? 

A. Yes, sir; all kinds of guns, and in vehicles, several kinds, and on 
foot. 

Q. Where were they? 

A. Thev were out about 200 yards. 

Q. What direction from the town were they * 

A, Southeast. 

QQ. What direction were you traveling as you went into Hugoton * 

A. Traveling to the northwest. 

Q. You were traveling in the northwest ; they were out southeast of 
tuwn ; state whether or not they were on the line of road you were traveling. 

A. Yes, sir. 

(. You say you met them out about how far from town * 

A. They were probably 100 or 150 vards. 

Q. Did you stay there? 

A. Yes, sir. 

(4). What was done? 


A. There was not anything dene; they told us to go; they asked us 


; 


, 


; 


where we were going first. 

Mr. Hopees (detendants’ counsel objecting to the court). “Do you 
think that is in compliance with your honor’s raling ?’ 

The Courr. “ I do not think that it is admissible against these defend- 
ants, unless you show connection with these defendants.” 

Mr. McComp (Government’s counsel). “ That is what I propose to do.” 

Mr. Braprorp (defendants counsel). “We desire to save our excep- 

tions to every question of this kind as incompetent in connection 
20) with the evidence. We want the court to understand us. This 

evidence has gone in over our objection, and it is, so far as we un- 
derstand it to be, incompetent, irrelevant, and immaterial. Now, then, if 
the defendants are not shown to have any connection with their being 
taken to Hugoton, then it should be stricken out from the jury.” 

The Courr. “I understand your objection, Unless this evidence ts 
connected in some legitimate and proper manner, it will all be taken from 
the jury; they will be instructed to not consider this testimony if the 
connection is not made. Go ahead.” 

(To which said ruling of the court the said defendants then and there in 
open court excepted. ) 
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The counsel for the Government then resumed the examin&tion of the 
witness as follows: 


Q. Did you recognize any of the parties that met you out there and 
stopped you? 

A. No, sir. , 

Q. L will ask you to state whether or not any of the defendants were 
there in that party? ; 

A. None that I know of that night. 

(). Do you know who all were there” 

A, No, sir: [ dic not know them all, " 

Q. [ will ask you to state if, after vou got to Hugoton, you saw any ot 
these defendants there ’ 

A, Yes, sit 

(). Who did you see after you got to Hugoton t : 

A. You did not ask me exactly right to tell it. In the first place they 
took us down to the stable, and that Wheeler came down there with a 
double-barreled shot-gun and ordere | me out of the stable. He took me 
up there to O’Connor’s office, and took me in the back room, and O’Connor 
and Donald was there. 

Q. I believe that you stated that you drove the wagon to the livery 
stable; whose livery stable was that—or vou were taken to a. livery 
stable? 

A. It was called Jack Robertson’s, I believe. 

@. When you got there what was done with you % 

. I was ordered out of the wagon and took to O’Connes’e and Don- 
ald’ . efilee. 

Q. Who ordered you out ? 

A. A man named Wheeler. 

Q. Did you go? 


A. Yes, sir: I went. : 
(). Why did you vo? : 

Because I had to. , 
QQ. Why did vou ™ had to?” : 


A. Beeause he had a double-barreled shot-gun, both barrels of it 
cocked. 


21 Q. What was his language ? 
A. He says “ Get out, and go along with me.” ‘ 


(). W here did he iri) t 
A. He went to ©O’Connor’s and Donald’s office: he took me in that 
back way. 

Q. What about that back way—how does that office front ? 
A. It fronts to the west. 
4 Then you went in the back wavy? 

Yeo s, sir: we went in the « east door —the back loor. 
o What kind of a building is it—wooden, or what? 
A. It is a wooden building. 
Q One or two stories high ” 

. One story. 
Q Any partition in it? , 


A. Yes, Si. 


~~ 


~~ -» o~ , - 


> 


— 
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there ? 


A. 


and Ed. Short, and they wanted to know where they were, and I told 
them I didn’t know; and they wanted to know if I was willing to give 
them up; and I told them [ wasn’t their guardian—that I had nothing to 
do with them, and they said just give them up and we would join hands; 
they would help us and we would make a good town. That man O’Con- 
nor told me that. 


(). 
A. 
Q). 
A. 


to watch the road day and night until they got them. 


(). 
A. 


Land, and thev had better send a man down to Voorhies with us, that 
these men might run across us and kill us. 


Q. 


men if they came across you they would kill you * 


A. 
(). 
A. 


Q). 
A. 
as quick as I could get in and get out of the wagon, and I suppose we were 
in there from about half an hour to three-quarters of an hour—just about 
half an hour or three-quarters of an hour—and then when I left there he 
marched me out with a shot-gun,and took me down to the hotel, and then 


eft 


ft me. I don’t know where he went to. 


. Yes, sir. 
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You went in the back way? 

Yes, sir. 

Did you stop in the back room ° 

Yes, sir. 

Was the front door open ? 

I don’t know. 

Was there a partition door ? 

Yes, sir. 

Was it open or closed ? 

It was closed, 

Did this man Wheeler go in with you ® 
W hen you got in there who were in there? 

Mr. O'Connor and Donald, here. 

These two gentlemen here? 

Yes, sir. 

Two of these defendants ? 

Yes, sir. 

Did you have any conversation? What was done and said in 


They took me in there. They wanted to know where Wood was. 


Did he say what he wanted with them ? 

They didn’t say for a good little bit what they were going to do. 
Did they ever say” 

Yes, sir: they said they Wis volug to kill them, and they allowed 


What further oceurred there? Just tell all that occurred. 
Then they told me that they had 25 or 30 men down in No Man’s 


They said they would send a man down to Voorhies; that these 
) 
A. Yes, sir. 
Q. Was there any other conversation there * 
Wheeler during this time? 
He was standing in the room. 
Did he have anything ? 
He had a shot-gun. 
How long did he stay in there” 
Well, we got in town just about sundown, and they took me there 


, 


Where was 
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(). How far was it to the hotel? 

A. About half of a block. 

Q. Did you see Mr. Calvert there at the office—there in town ? 

A. Lsaw Mr. Calvert as they were marching me. I saw Mr. Calvert 


=n to Mr. Bolen. ; 
Q. Is Calvert here? 
A. a S11 
Q. Where is he? 
A Right there [ pointing }. : 
(). One of the detendants ” 
A. Yes, si 


Q. Did you hear anything he said to Bolen ? 

A. LT heard him say that we had four men to haul; we had just got 
our hand in hauling—that we had four men to haul. 

Q. Did he say what kind ef men ? 

A. No; IT passed right on; [ just heard him say we had four men. 
He was talking to Bolen. I looked around at bim, and Wheeler said, 
© Come right on.” 

Q. How many men were you going to haul then * 

A. We we . supposed to haul five. 

Q. He said you would have four more to haul? 

A. bf Cs, Sil 

Q. You say that they told you in there that they would send an escort 
down there with you to Voorhies; did you have an escort down there ? 

A. Yes, sir; from Hugoton we had, down to Voorhies. 

(). Who escorted you down there? 

A, A. man named Spoon, and another—I can not think of it ;-I know 
it as well as I know my own; [ ean not think of it. 

Q. State whether or not the escort that escorted you down to Voorhies 
was the same one that brought vou back to Hugoton. 

A. Yes, sir. 


~ You say they escorted vou down to Voorhies * 


, 


’ 


Yes, sir. 
a Are they the men you first met as vou went to Voorhies, or not ? 
. No, sir. 
Q Wasn’t the ones you first met? 
A. No, sir: not them that took us back. 
2:3 Q. Who was it that first met vou then and took you up to 
— 2 Did vou knew them ? 
A. Yes, sir. 
Q. Who were they? . 


A. That was Feasor. He overtook us and took us back as: far as 


Spoon’s ; he was a brother of this Spoon that took us down to Voorhies. 
Q. What was Feasor’s given name? : 
A. I don’t recollect what his given naine was. = 
Q. I will ask you to state whether or not he was one of the men who 

was indicted and afterwards dismissed in this ease. ° 
A. Yes, sn 
@. He is the same party ? 

A. Yes, sir. 


Q. How many wagons did vou say that vou had there that day ? 


. 
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A. We had three. 

(. Who were with the wagons ? 

A. Jack Bolen, Furguson, and Butterfield—he is dead now —and two 
others, 

(). Are the rest living ? 

A. Yes, sir. 

Were you all armed ? 

A. We didn’t have any guns at all. 

(2. Did you have any pistol ? 

A. No, sir; we didn’t have any pistols of any kind. 

Q. What did you have in your wagon ? 

A. lee. 

(. What did you have ice for? 

A. To preserve the bodies. 

(. Where was the first time vou saw this man Feasor that stopped 
you—took you back to Hugoton ? 

A. In about five miles of Voorhies; when I looked back I heard him 
holler. 

Mr. HopaGes (defendants’ counsel, objecting): “ I do not think that this 
is proper ; there is no proof that either of these defendants had any know!l- 
edge of his being out there at all—none in the world. Of course I do not 
know what they are going to prove, but I submit that whatever any man 
did out there is not legitimate.” 

The Court. “ I will hear it, and if necessary will control it.” 

Q. Just state how you were stopped down there, and what occurred 
there. 

A. The first I seen of Feasor I looked around and he was hollering, 
and he shot twice. 

Q. What did he have? What did he shoot with ? 

A. He shot with a revolver. 

(2. How far was he from you when he shot ? 

A. He was, when he was first seen by me, about 400 yards—he didn’t 
shoot until he got about 300 yards of us—I mean a quarter of a mile when 
[ first saw him. The shot came right close to our wagon, and in the dirt 
by the side of our wagon. 

Q. What did you do? 

A. We stopped. 

24 (). State what occured—how they took you back. 

A. He wanted to know what we had in our wagon, and we told 
him iee. He wanted to know where we was going, and I told him. He 
savs, “ You aint got any dead bodies at all ;” he said they had the dead 
bodies down there: it was their men that were dead. He made us turn 
around. The other two wagons were about forty rods ahead of us. He 
went on and got them and fetched them back, and told me to follow him 
up with the other parties, and he turned us around and took us back to 
Hugoton. | Wiis taken from there into the oftice ot Mr. (’Connor, and 
he «aid he knew verv well that the men who were dead down there 

(). How many men were with Feasor down there ? 

Mr. O'Connor. “ Let him tell what he started.” 

Mr. VicComes. “Go on.” 


‘ ee 
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The Wrrness. Hé said he knowed very well—the drunk fool—he 
knowed what he was going for, and might have let us go on, and he up 
and gave us a talk, and told me what I have already told. 

a How many men were with Feasor? 

He was out there by himself. This Wheeler was out there with him, 
an he was trving to get ‘him to go back, and he stopped right under the 
hill, I suppose a quarter of a mile away ; as quick as he turned us around 
they made back to town 

Q. When Feasor came up to you, what did he have? 

A. He had a revolver. 

(2. Where did he have it? 

A. In his hands. 

(. What did he do with it ? 

A. He shot it off. Going back to the other wagon, he emptied his re- 
volver. When he came back to me he was taking cartridges out of his 
vest pocket and filling it up. 

Q. How long did you say you stayed in Hugoton * 

A. We got in there about sundown, I think it was between 7 and 8 
o'clock when we left there. It was after dark a good bit. 

QQ. What time did you arrive at Voorhies ? 

Between 11 and 12 o’clock. 

Q. About what time of day was it when they turned you, when you 
were going to Hugoton ? 

A. It was between 4 and 5 o’clock. 

Q. You say you were within about five miles of the town of Voorhies ? 

A. Yes, sir. ¢ 

Q. How far were you then from Hugoton ? 
A. About seven or eight miles. 
Q. What direction from Hugoton were you? 
A. Northwest. 
25 (). — was northwest ? 
A. Yes, s - 
Q. What direction was Voorhies from you? 
A. Southeast from us. 
Q. Then they turned you back in an opposite direction ? 
A. Yes, sir. 
Q. Now, when vou returned with the bodies, which way-did you re- 
turn ? 

A. Through Hugoton. 

Q. Why did you return through Hugoton? 

A. We had to go through that way ; “they sent men along with us to 

take us back that way. 
Q. Your crowd was still with you ‘ 
A. Yes, sir; when we got back to aiid with the bodied this crowd 
ras there. They all eathe ‘red around, and all wanted to know which 
wagon had Bob Hubbard in. 
Q. Did you see any of the defendants there ? 

A. Yes, sir; I saw Mr. Calvert walking along ; he walked up to the 

wagon and walked right away. 


Q. About how many persons, as well as you recollect, came to look at 
the bodies there ? 


oe 
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A. Between 50 and 75 persons, 

Q. What time of day or night was it when you got back to Hugoton 
with the bodies ? 

A. It was along close to about 4 o’clock ; it was just daylight when we 
got to Woodsdale ; it was about 4 ©’clock in the morning, I think. 

Q. How long did you stay in Hugoton as you re aeth the bodies ? 

A. They kept us about a half of an hour, I suppose. 

Q, From there on home did you have any guard ? 

. No, sir; they turned us loose there. 

a Was there an inquest held over the bodies, do you know, anywhere ? 

. sir: there Was one at W oodsdale. 

Q Do you know who composed the jury of inquest ? 

A. No, sir, I do not ; 1 could not say. 

Q. Were you there when it was held? 

A. No, sir. 

Q. Did you examine these bodies ? 

I did when I uncovered them at Voorhies. 

a Did vou examine them to see how many wounds were on them ? 

As well ; as I can recollect now, Cross had about three holes shot in 
an | Witness locates on his person where he saw holes in the bedy of 
Cross.] One ball made both of these | indicating]. 

Q. That vou do not know ? 

A. No, sir; Htibbard, he had two, and Eaton had two. 

(). How were the he les in Hubbard ? 

Right here some place [showing in his person]. 
26 Q. What kind of holes were they ? 
A. About 45. 

@- You found two holes in Hubbard and two in Eaton ? 

. Yes, sir; and two in Wileox—there was four of them. 

Q While in the office with Mr. O’Connor and Donald, I will ask you 
to state whether or not they said anything about going back that way, 
whether there was anything said about that; if so, what was it ? 

A. Nothing more than what I have told you. Then they said they had 
twenty-five or thirty men down there ; they were expecting them home at 
any time or minute, and if they run across us they would kill us; that is 
all they spoke about. 

Q. Was anything said in there by any of them as to who was killed, or 
anything of that sort ? 

A. No, sir; there was no names mentioned; simply had twenty-five or 
thirty men down there that killed these men; that they were expectin 
them home at any time, and that they would kill us if they met us, — 
they would send these two men down with us as escorts. 

Q. Did either one of them state in there who it was killed these men 
down there? 

A. No, sir. 

Q. They didn’t state who it was? 

A. No, sir; not to me. 

Q. I will ask you to state what they did say about the killing of these 
men, if anything—about the killing of these men down there? 

A. They said they had about 25 or 30 men down there that killed these 
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men; and they were expecting them home at any time or minute, and if 
they ran across us they would kill us, and so two men would go down 
with us. : 

Q. Do you know whether Robinson and Cook and that party, had re- 
turned at that time to Hugeton—did you know by that? 


ryt . é 
A. They had not returned at that time. 


All this evidence was admitted over the objections of these defendants ; 
defendants objected to that part that details the conversation with O’Con- 
ner and Donald, because it was not about the alleged offense, and was only 
threats against other persons and after the alleged offense had been com- 
mitted, and was in no way connected with the charge against these defend- 

ants. These objections, and the other objections of these defendants 
27 herein named, were each and all of them overruled by the court, 

and the above evidence of the witness, Taylor Fox, Was p'rmitted 
to go the jury with the instruction by the court that this evidence was 
admitted only as tothe defendants, William O’Conner and A. M. Donald. 
To all of which said defendants in open court then and there at the time 
excepted, and here now tenders this bill of exceptions and prays that the 
same may be signed and made a part of the record, which is acebrdingly 
done and 0 ordered, ‘ 

Be it further remembered, that on the trial of this cause the Grovern- 
ment introduced and had sworn one Le Doux, who testified that he was 
in Hugoton, Kansas, two days after the killing of Sheriff Cross ua party, 
and had a talk with Charles Cook, O’Connor, Davis, Chas. Moore, 
Chamberlain, and some others; he did not hear either say whe did the 
killing. The talk was in the rear part of ©’Connor’s law office. A 
stranger called him in. They said to witness: ‘ You people at Voorhies 
will have to stop feeding the people from Woodsdale and = their horses 
when they pass; if you don’t we'll come down there and clean tip vour 
town and run you out.” The defendants objeeted to the introduction of 
this testimony, because it was a deciaration of only part of these defend- 
ants, made after the killing, not in the hearing of the other detencants ; 
was not relevant to the issue being tried in this case, and. was at 
most but a conditional threat made by some of the defendants and other 
parties of Hugoton against the people of Voorhiés; which objections 
were overruled by the court, and the testimony was pernitted to go the 
jury, as stated, with the instruction by the court to the jury that such 
evidence was only admissible as to A. M. Donald and William O*Connor, 
who were present, and could not affect the defendants not present ; to 

which ruling of the court the defendants then and there éxcepted. 
2i And be it further remembered, that on the trial of this cause 

the counsel for the Government asked the defendant, C. E. Cook, 
on his cross-examination as a witness, if he did not send a commynication 
to the Hutchinson News shortly after the killing of the deceased, John 
M. Cross, signed by him, C. E. Cook, in which he stated that he was 
present when John M,. Cross and three others were killed and’ Toaney 
wounded, and that as he, Cook and party, approached the hag-stacks, 
they were fired upon from the stacks by John M. Cross and party, and 
that thereupon a fight ensued, and John M. Cross, Bob Hubbard, T. 
Eaton, and a man by the name of Wileox, was killed, and | Tonney 
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wounded ; to which the witness, C E. Cook, answered that he did not. 
The Government, when introducing its rebuttal testimony, introduced and 
had sworn as a witness for the Government one Lambert Willsteap, 
when the following questions were asked the said witness, to which he 
gave the following answers, to wit : 


(COUNSEL FOR GOVERNMENT: 


Q. What is your name? 

A. Lambert Willsteap. 

(). Where do you live? 

A. Liberal, Seward County, Kansas. 

Q. How long have you lived there? 

A. Little over two years. 

X/. Were vou there in 1888 ? 

A. Yes, sir. 

(). What business were you engaged in” 
A. I published a weekly newspaper. 

(). What is the name of it? 

A. Liberal Leader. 

Q. Do you know C, E. Cook ” 

A. Lam only slightly aequainted with him, 


(). Was he an editor in 1888 ? 

A. Yes, sir. 

Q. Of what paper? 

A. Of the Hugoton Herald. 

Q. You sav vou have a slight acquaintance with him ? 

A. Yes, sir. 

(). Did you receive any correspondence or communication from him to 
your paper at the time of that killing ; 

A. At the time of the killing | wrote to him to give me a _ state- 

ment. 

29) (). To vive voua Statement 


A. Yes, sir. 


() Did he vlVve vou a statement ~ 

\. Yes, sir. 

(). Signed by him? 

A. Yes, sir. 

(). What did vou do with the statement ” 


) 
~* J 
A. I telegraphed a copy of it to the Associated Press, and published it 
also in ny paper, 

(). That is the statement he gave vou 

A. Yea, sir. 

1). You published it in the Liberal Leader ? 

A. Yes, sir. 

(2 I will ask you to look at that | handing witness a newspaper file ]}— 
at this article? 

A. That is the statement, sir. 

(). You sav you got the statement from C. FE. Cook? 

A. Yes, sir. 

(). What paper is this? 
A. This is the Liberal Leader. 
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: | 
(). What issue is it? , - 
A. I believe it is August 2d. 

Q. Look and see, 
A. Yes, August 2d, 1888, vol. 1, No. 54. 
(‘ross-examination. 
COUNSEL FOR THE DEFENSE: ‘ 
Q. Did you ever know C. E. Cook? ; 
A. Tam not much acquainted with him. 
Q. I will ask vou where you ever knew him ? | 
A. I saw him in Liberal once or twice. } P 
(). Did vou ever see him before this occurred t 
A. [ could not sav whether I did or not. 
Q. Did vou ever know anything about his handwriting ? ’ 
A. No, sir. 
Q. Where is that original document vou had? 
A. I did not save it. . 
(). W here did vou yet it from” : 
A. If Lam not mistaken, I got it by mail. 
Q. How did you get any document by mail from him? 
A. I might have got it by courier; [ am not positive. : . 
Q. Do vou not know another man gave you that document, and not C, 
FE. Cook ? 
A. It was signed C, FE. Cook. 
Q. Do you not know that vou never received an answer to the letter a * 
yi u wrote C' wok ? : 
A. I did receive an answer. 
Q. By mail? 
A. TL either got it by mail or by courier. 
Q. I will ask you if another man did not give vou this letter or this 
document you published ? 5 
A. It Is possible [ got it by courier, . 
Q. If another man or a courier gave you this letter, how do you know 
you ever received an answer from C, Ek. Cook? You think it possible 
that another man gave It to vou? { 
A. Yq, sir. 
50 QM. You do not know that C. E. Cook ever saw the document 
vou got, do you, or know that there was such a one in the world? 
A. I do not know whether he did or not. 
Q. All vou know is, the man handed a doeument signed C. . Cook, . _ 
“itp ~iteay ; 
and you published it ; that is vour best recollection ? ° 
| A. Yes, sir. 


Redireet examination. 


COUNSEL FOR GOVERNMENT: ‘ 
Q. You say vou asked him for a statement, and in reply you received 
this” ‘ 
A. Yes, sir. 
Q. And published it? ' 
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A. Yes, sir. 

Q. It was signed C. E. Cook ? 

A. Yes, sir. 

Q. This is a correct copy of the letter you received ? 

A. Yes, sir; to the best of my knowledge. 

Q. I will ask vou if a copy of it also was not sent to the Hugoton 
Herald, and this letter published in the Hugoton Herald? 

A. I do not remember whether it was or not. 

Q. You say vou hunted for the original article and could not find it? 

A. Yes, sir: I looked all over for it. 

©. You were asked to bring it here? 

A. Yes, sir; I looked in every corner and could not find it; I am very 
sorry I could not find it. 

COUNSEL FOR GOVERNMENT (to the court). “ I now propose to offer in 
evidence that part of this to which the attention of the detendant was called 
while on the stand, by way of impeachment. We asked him if he did not 
sign a statement and send it to the Liberal Leader, sign it C. E. Cook, 
and he said he did not.” 

Mr. Braprorp (for the defense). *‘ That is objected to as incompetent, 
irrelevant, and immaterial.” 

Mr. Hopces (for the defense). “A further objection is, that this witness 
does not know that C. E. Cook ever saw that article, and he admits that 
probably another man handed him; that did not get it by mail, but by 
eourier, 

The Court. “I will ask Mr. Willsteap a few questions.” 

The Court: 

(. What is your best recollection as to how you received this commu- 
nication, whether by mail or courier? 

A. | am not positive whether | received it by mail or courter: I re- 
ceived if, [ know, 

Q). Have vou any distinct recollection as to whether vou received it by 
mail or courter” What is vour best recollection ? 

A. Tam under the impression I received it by mail. 
8] \Ir. Nik (Come (Grovernme nts counse| tr WITHeGSS : 
(). Ih due Course of mal : 
A. Yea, sit. 
Mir. HopGes (for defense) to witness : 

Q. Did vou not state, in answer to my question, that your best recollec- 
tion was, vou received that by courier? 

A. No, sir: I said I was not sure. 

(). How mime vou to think if possible you received it by eourier * 

A. Why, it would be most likely, | think, to receive it by mail: it 
might be possible I received it by courier, because three was a good deal 


; 


ot intercourse het weet the tows at that time: people from Stevens 
Countv—some of them—were in Liberal most every day, and soit might 
have been easy to get it by courier; that is— 

(). When did vou receive that? 

A. | ecannat tel] the exact date. but | received it two or three davs after 
that. atter we received the news of the oecurrence. I am not positive. 

Q. Then von had written to Cook and got an answer back in two or 
three days after you heard it? 
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A. I think that is possible. You see, at that time I was acting as pro- 
curer of news; I had no interest at all in the matter, otherwise I would 
have taken good care to have the dates. 

'Q. What did you do with the original? 

A. I must have thrown it away, or burned it up. 

Q. Did anybody ever see it but you? 

A. My boy seen it. : 

Q. You do not know that it ever came from C, E. Cook at all? , 

A. I could not swear to it. 

Q. You could not state on oath that you received it through m: ail? 

A. No, si 

Mr. McComp (Government counsel) : 

Q. You had a daily mail between the places down there? : 

A. Yes, sir. : 

QQ. Your best recollection is you received it by mail? You seng your 
request by mail, did vou not r ; 

A. Yes, sir. : 

Mr. HopGes (counsel tor defense) to the court: “C, K. Cook wis 
asked if he did not send this communication to the Hutchinson News, 
and not tothis witness at all. He said he did not send it tothe Hutchinson 
News. This does not touch the predicate laid at all. There is no; predi- 
eate laid for this at all. This witness does not know whether he received 
it by mail or by courier. Then it does not prove anything. We do not 

know that Cook ever saw it; do not know that Cook ever read it. 
32 This witness does not know Cook’s handwriting, and does not know 
whether he ever wrote or read it.” , 

The Court: “ The objections are overruled,” 

Mr. HopGe: “ We object to the reading of this hewspaper article ; it 
is irrelevant.” ie 

The Court: “ I do not understand it is the purpose to read thé news- 
paper article, except the particular matters that Cook was asked about. I 
state to you, gentlemen of the jury, that is not admitted as any other de- 
fendant exce pt ( ‘ook, and it is not admitted exee pt for the purpose of con- 
tradiction as far as C, kk. Cook is concerned. It is also admitted asa dee- 
laration of what occurred,” , 

Mr. McComn: “IT will now read the part referred to: ‘They met 
Robinson in the Strip on his way home, about 11 miles in the Territory, 
and as it was near midnight, concluded to go into camp at some haystacks 
near by. W he ‘Th the Y reac ‘hed si stac ‘ks the ‘Vv were fired por by. : parties 
secreted in the stacks, and a general fusilade began. When it. ended, 
Sheriff Cross, Bob Hubbard, T Katon and Wileox were dead, and a young 
man by the name of Tonney was seriously wounded. Sam Robinson, of 
the Hugoton party, was shot through the leg. Any statement different 
from this is false, as this is written by an eve-witness of the whole pro- 
ceedings.’ That is all we asked him. It is signed, ‘ Yours truly, C. E. 
Cook ; Saturday, July 21st, 1888.’ ” ? 

The counsel for the Government then offered in evidence the following 
part of an article from the Liberal ls ader, purporting to be signed C. E, 
Cook, of date of July 28th, 1888: * They met Robinson in the Strip on 
his way home, about eleven miles in the Territory, and it was near mid- 
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night ; coneluded to go into camp at some haystacks near by. When 
they reached the stacks they were fired upon by parties seereted in the 

stacks, and a general fusilade began. When it ended, Sheriff Cross, 
33 Bob Hubbard, T. Eaton and Wileox were dead, and a young man 

by the name of Tonney was seriously wounded. Sam Robinson, 
of the Hugoton party, was shot through the leg. Any statement different 
from this is false, as this is written by an eye-witness of the whole pro- 
ceeding.” Signed, “c. BE. Cook.” 

Which was objected to by the defendants’ counsel, on the grounds that 
it was not admissible to impeach the defendant as a witness, because the 
proper predicate had not been laid. He was asked if he had not sent the 
communication to the Hutchinson News. to which he answered he did not. 
And on the further ground that the Government has not shown that the 
article was written by C. E. Cook, or signed by him, or that Cook ever 
suw the article. The witness does not know whether he received the com- 
munication by mail, or by the hands of a private party .and if by mail its 
post-mark. No correspondence between C. E, Cook and the witness was 
put in evidence by the Government, nor was it shown that the correspond- 
ence between them continued, All of which objections were overruled 
by the court, and the evidence admitted, and defendants then and there 
excepted, 

Be it further remembered, that on the trial of this cause, on the cross- 
examination of David Seott, a witness for defendants, the counsel for the 
Grovernment asked the said witness if he did not, shortly after the killing, 
on the road home from Hugoton, offer Keen Hawes two hundred dollars 
to take a trip to Kentucky, and not testifv against these defendants; to 
which witness answered, “ I did not.” He was then asked by the counsel 

for the Crovernment if he did not tell Keen Hawes in Paris, since 

34 their arrival here as witnesses, that the defendants would give him 
that amount to leave or to testifv for them. He answered, “ I did 

not.” He was then asked by the Government’s counsel, * Did vou not, 
after this time in Paris, on the dav he testified, tell Keen Hawes that you 
had two hundred dollars, or could get it from the defendants ? ” to which 
he answered, _ I did not.” After these dete ndants closed their testimony 
the Government recalled Keen Hawes as a witness in rebuttal. as a witness 
to Impeach Dave Seott, a witness for the defendants, and proved, over the 
objections of these defendants, that the witness did have the conversations 
to which Seott’s attention had been called, and that the witness David 
Scott said in substance what he was asked on the stand if he did not say. 
The defendants, by their counsel, objected to this evidence, because it was 
not a material matter as to what the witness David Scott said, And the 
defendants were not bound by what anv one said not in their presence; that 
what Scott mav have said to Keen Hawes is hearsay evidence, and not ad- 
missible, and that the matter upon which the Government is trying to im- 
peach the witness Seott was brought out by the counsel for the Government 
on cross-examination of the witness, and not in response to, or about, or in 
any way connected with, what said Seott had testified to on his direct ex- 
amination. The objections of these defendants to this said testimony was 
by the court overruled, and the said witness Keen Hawes permitted to so 
; testify. To which ruling of the eourt in overruling the objections 

STF) of said defendants to the end ic stimony the defendants here now on 
trial, in open eourt, excepted, 


* 
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On cross-examination by defendants’ counsel, the witness, Keen: Hawes, 
was asked if he did not write a letter to C. E. Cook demanding money, 
to which the witness answered, over the objection of the Government 
counsel, “ Yes; I wrote it because C. E. Cook, in McPherson, .Kansas, 
last March, told me, in presence of A. M. Donald, at the hotel, that if I 
would come to Paris and testify for the defendants he would give me a 
horse, and that he would see that defendant Chamberlain would ‘give me 
another.” After the Government closed its rebutting evidence’ the de- 
fendants offered A. M. Donald as a witness to prove that no such: conver- 
sation and agreement ever took place between the witness Keen Hawes 
and C, E. Cook, in his presence, as that detailed by witness Keen Hawes. 
To the introduction of which evidence the counsel for the Government 
objected, because the same was not in rebuttal; which objection (was by 
the court sustained, and the witness, A. M. Donald, was not permitted to 
testify ; to which ruling of the court in sustaining the said objection and 
not permitting the defendants to introduce said evidence, the said defend- 
ants here now on trial then and there excepted in open court. The de- 
fendants then offered C. E. Cook to prove that he had never made the 
witness Keen Hawes any offer in McPherson, Kansas, or elsewhere, or 
agreed to pay him any consideration to leave, or to come to Paris to testify 
in behalf of the defendants in this case; to the introduction of which the 
counsel for the Government objected, because the same was not in 
36 rebuttal; which objection was by the court sustained and said wit- 
ness C, KE. Cook not permitted to testify. To all which said rul- 
ings of the court in overruling the objection of these defendants to the 
testimony of the witness Keen Hawes and permitting him to so testify, 
and in sustaining the objections of the counsel for the Government to the 
evidence of the witnesses A. M. Donald and C. E. Cook, the said defendants 
here now on trial then and there in open court excepted. 
| This bill of exceptions is allowed with the following explanation, to 
wit: When the witness for defendants, Scott, was on the stand, the coun- 
sel for the Government asked him certain questions as a predicate for im- 
peachment. After the defendants had closed, counsel for the Government 
called the witness Keen Hawes, and asked him the questions asked the 
Witness Seott in laving the predicate. On cross-examination, the counsel 
tor the defendants. over the objection of (government's counsel, brouvht 
out the matter of the letter to Cook and the conversation with Cook in 
the presence of Donald, which matter was admitted by the court to be 
brought out ander the peculiar circumstances, but counsel for the defend- 
ants were then informed that the examination in regard to such matter 
could extend no further. | 
And be it further remembered, that during the trial of this cause the 
defendants placed Elmer G. MeNealy on the stand, who, being sworn, 
proved threats by Bob Hubbard (one of the deceased and one of John 
M. Cross’s posse) against the lives of the defendants. The counsel 
for the Government then asked the witness if he had not written a letter 
toS. N. Wood, from Liberal, Kansas,asking to be subpeenaed in this 
Of case as a witness for the Government. ‘The witness was also sliown 
the letter and the envelope addressed to S. N. Wood, post-marked 
“Liberal, Kans.” To whieh the witness answered, “1 did not: IT have 
Wrote no le tter to any one lvout betnuy subpoenaed.” When the Géavern- 
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ment by its counsel was offering their evidence in rebuttal, they offered a 
letter purporting to have been written by Elmer G. McNealy to S. N. 
Wood, in which the matter of being summoned as a witness was men- 
tioned, and also proved by H. H. Kirkpatrick, an expert, that he believed 
said letter was the same handwriting as that shown him of MecNealy’s. 
The defendants objected to the introducing of the letter as impeaching 
evidence, because it was an immaterial matter, and a collateral tact, and 
could not affect these defendants, whether he wrote the letter or not; which 
objection the court overruled and then permitted the counsel for the Gov- 
ernment to read the letter to the jury; to which ruling of the court in 
overruling the said objection, the said defendants then and there in open 
court excepted and tender this their bill of exception. 

[The above bill of exceptions is allowed, with the following explanation, 
to wit: Before the letter was offered in evidence, H. H. Kirkpatrick, an 
expert, was placed on the stand and shown the handwriting of the witness, 
Elmer G. McNealy, which had been shown him on the stand, and which 
he admitted he wrote. The expert compared these writings with the let- 
ter asked about, and he stated they were written by the same person. | 

And be it further remembered, that on the trial of this cause the Gov- 
ernment in rebuttal had sworn and put upon the stand, as a witness, S, 
B. Bradford, ex-attorney-general of Kansas, who was interrogated and 
testified as follows: 


3f By CouNSEL FOR THE GOVERNMENT: 
Q. Did you hold any office in the State of Kansas in 1888 ? 

A. Yes, sir. 

Q. What office did you hold ? 

A. Attorney-general. 

Q. I will ask you to state to the jury whether or not, under the instrue- 
tions of the governor, you went to Stevens County, Kansas, to investigate 
this matter of the killing down there ? 

A. Yes, sit 

Q. Who went with you? 

A. Gen. Mevers met me at Pratt City, in Pratt County, and we went 
on together, and Capt. Wallace, his adjutant. 

Q. Gen. Meyers and Capt. Wallace went with you when you went to 
make the investgation ? 

A. Yes, sir; they were not always present. 

(2. Thev were generally present, were they ? 

A. Yes, sir 

Q. Did you investigate that matter down there * 

A. I did to some extent. 

Q. C — ? 


A. Yes, si 

(). Did oa make a report to the governor? 

A. Yes, sit 

Q. I will ask you to look at that and examine it [handing witness a 
paper |. 


A. Yes, that isthe report [ made. 
Q. That is your signature there ? 


Yes, si 
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Q. You find that correct, do you ? 
A. Yes, sir, as near as I can ascertain. 7 
(). I notice sume interlineations ? 

I made them; I recognize them as being in my handwriting. 
~ Were there accompany ing affidavits to that report ? : 

. I took some affidavits while I was there. 
O Did you accompany your report with those ? ‘i 

A. No, sir, not all of them—I do not know—I think not with auy - | 
am not certain I did with any. : 

Q. I willget you to examine these and see if these are affid: avits you 
took while you were there. 

A. [ After examining paper handed him:] No, this is nothing I ‘took 
while | was there. What I took while [ was there was simply in pene ‘1 
or pen. , 

Q. Did you report it to the governor in pencil and pen ? 

A, No, si! ws I did not. 

(). How did you report it to the governor 3 

A. I gave it to one of my stenogr: iphe rs, Mr. Charles Flinskey,, and 
had him make asort of a compil: ition of the manuseript I took w hile J 
was there. 

Q. Did you examine them after he made them to see whether ar not 


. 
. 
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they were correct ? . 
A. I do not remember whether I did or not, ’ 
39 (). I notice that these are taken before a notary ? ; 


A. A part of it may be parts of affidavits that were taken by 

some other one. There is Dr. Wilbur: I wrote down his affidavit. 

Q. Did you write down Herbert Tonney’s ? 

A. Yes,sir; I wrote it down in writing and had him sworn to it.. 

Q. Did you take the statement there of Herman Kann, constable 
V oorhies township ? 

A. I jotted down something he said. 

Q. Did you examine your stenographer’s reports ? 

A. I did not have any ste nographe r with me, 


(). After he took it and copied it off did you examine it to see whethe T 


he did it correctly or not: 
A. I can not Say. 
Q. Did you take a statement there of A. P. Haws? 
A. Yes, sir: of the old gentleman Haws. 
Q. You took a statement from him”? 
A. Yes, sir; 1 took it in pencil. 
Q. Did vou have it copied ? ; 
A. It was copied, 


Q. I will ask you to look at that and refresh vour memory, and see if: 


that is the statement you took from him. 


A. It is not all here that [ took down of Mr. Haws’s statement. neither 


did I take down all that Mr. Haws said. 


Q. As far as what is there, is that what you took down, to the best of 


your recollection ? 
A. Yes, sir; substantially. 
Q. Did you take a statement of David Scott ? a 
A. Yes, sir: I did. 


7 
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Q. Examine that and see if that is the statement you took down of his. 
| Witness examines a paper handed him by Mr. McComb. ] 

A. A part of that I recognize. 

Q. Do you know who made this report ? 

A. Charles Flinskey ; he was a stenographer in my office. It is not as 
[ wrote it ; there are some things left out. 

Q. In other words, it is not as full as you wrote it. Is that the way ? 
W hat is here, did you write that ? 

A. I cannot say as I did, but [ suppose I did, 

(). That is vour best recollection ? 

A. Yes, sir. 

(. General, at that time were you attorney-general of Kansas ? 

A. Yes, sir. 

Q. Since that time vour term of service has expired, and you have re- 
sumed the private practice ? 

A. Yes, sir. 

Q. You have been emploved by the defendants since you resumed the 
private practice ? 

A. Yes, sir. 

Q. When were you emploved ? 

A. I was employed about the time Mr. Chamberlain anel some others 
were brought here to Paris te jail. 

(). When was that ? 

A. IL could not say when that was. 
40 (). Was it in February t 
A. I do not know; it was before last February, though. 

(). Were they the first ones who were arrested ? 

A. Thev were the first ones that were brought here. 

Q. Were youemployed before or after you were summoned as a United 
States witness ” 

A. I was employed before I was summoned, 

Q. Which place did you go when you went down there; the first place 
when vou went down there to investigate the matter ? 

A. I went to Hugoton. 

Q. Were the militia there when you went there ? 

A. They came afterwards. They had been sent first, before, on another 
matter. 

(2. Do you know at whose instance the militia was summoned ; do vou 
know of your own knowledge t 

A. I requested the governor—— 

Mr. Hopges. “ Never mind about that; that has got nothing to do with 
this ease. That does not rebut anything.” 

The Court. “I do not see how that would be material ?” 

Mr. McComs. “ My only object was to show that he was taking part as 
a public officer.” 

The Courr. “ He has already said he was sent there.” 

Mr. McComs. “ I am not particular about it, only to show that he was 
taking every precaution to make a careful investigation.” 

[To the witness :] I believe you say it was to Hugoton you went first? 

A. Yes, sir. | 

Q. Did you go down to the stacks, the scene of the killing ? 
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. I did, sir. 

Q. When did you go down there ? 

A. I went down there on Tuesday. 

Q. Was that the Tuesday following the kiliing ? 

. Yes, sir: as near as I can remember. . 

Q. Who went with you ” 

A. General Meyers, Capt. Wallace, and a Kansas City Times treporter, 
and the driver of our rig. 

Q. How many stacks did you find there? 

Three. ; 
(). How were they ? =Just deseribe them. 
Mr. Hopaes. “ This is absolutely original testimony. It has never 
been disputed about these stacks at all; the original map has never 
4] been disputed. There is no controversy about the stacks ; none in 
the world. This is not in rebuttal. We object to it because it is 
not in rebuttal of anything.” 

Mr. McCompn. “ It is just preliminary, so that the jury can unde rstand 
his testimony, is all.” 

The Court, “ Of course, any preliminary question you may ask.” 

Mr. McComp: 

(. How many stacks were there? 

A. Three. 

Q. Just state how they were situated with reference 

Mr. HopaGes. “ We exce pt to allowing him to go over these ay stions,’ 

The Courr. “ Note the exception.’ 

The Witness. There was two large and one small, The two largest 
stacks were longest nerth and south ; and the small stack was immediately 
north of the west stack, the west large stack. The west stack was some- 
thing larger than the east stack. 

Q. Did you notice any lake or depression there ? 

A. Yes, sir. 

Q. What direction were the stacks from that ? 


A. They were north of the west end of the lake, : 
Q. Were they near the lake, close by the lake? 
, Yes, sir. . 


Q. How did that stack north—what kind of a stack was that 
A, That was a small stack ; seemed to be an incomplete stack. 
Q. About how high ? 
\. Oh, perhaps five feet high. ; 
Q. You speak of a draw or depression there. I will ask you if you 
went into that depression or draw, examined there ? 
A. I did, 
Q. What did you find? 
I found wagon-tracks, horse-tracks, and tracks of persons on foot. 
Q. Now, where were these wagon-tracks? What kind of tracks were 
they—what sized tracks were they—large or small tracks ? ‘ 
A. I do not know that I could tell. ; 
Mr. Hopaes, “ I will have to make another exception to this.”’ 
The Court. “ I admit that evidence, because the defense has introduced 
evidence as to where the tracks were. 


+ 


<A ee cn ES ay 


aR oma 


C. E. COOK ET AL. VS. THE UNITED STATES. 31 


42 Mr. Honees. “I want to make this exception, and if the court 
has any doubt about it [ would like to show the authorities. 
We except to this as original evidence.” 
Mr. McComp: 

Q. I dids not understand you to say whether they were large or small 
tracks, 

A. Lcould not tell at that date whether they were made by buggies or 
wagons. 

(). But they were vehicles, wagons—vehicle-tracks of some kind ? 

A. Yes, sir. 

(2. What direction did you say they were from the stacks ? 

A. They were west from the stacks. 

\. Did you observe the Dudley trail there? 

A. I did. 

(). How far were they from that trail ? 

A. Oh, they were not over 300 yards from it. I would say they were 
300 or 400 yards from the trail. 

Q. Now, general, about how far were they from the stacks ? 

A. About 150 or 100 feet. 

Q. Did you measure ? 

A. No, sir; I measured the distance from the stack to the ravine. 
They were in the ravine. 

(. What do you call the ravine, general ? 

A. It is simply a depression running down from the higher ground 
into the lower, where water would run after a rain—something of that 
kind. It ran down from the higher land into the lake. 

Q. Now, what direction did that drain run that ran down into the lake? 
What was its general direction? 

A. It ran from a little northwest to southeast—pretty near north and 
south, I should judge, right at the lake. 

Q. In the depression, general, was there any growth there of any- 
thing ? 

A. There was quite a rank growth of what they call grass—sort of 
rush. 

(). Rushes or reeds? 

A. Yes, sir. 

Q. I will ask vou to state about how high was that growth—the rushes ? 

A. Oh, perhaps a foot or eighteen inches. 

Q. I wiil ask vou whether or not these rushes were tall enough to hide 
a man on his hands and knees? 

A. Well, hardly ; they would hardly hide a man on his hands and 
knees. A person’s body might lie down and be practically covered by 
them, but on his hands and knees I do not know that they would. 

Q. When you were there did you examine the trail to see where the 
party of buggies had left the trail ? 

A. Which trail do you mean ? 

QQ. The Dudley trail. 

A. There were a great many buggy-tracks that had apparently left the 
Dudley trail, or crossed the Dudley trail, pretty near north of the hay- 
stacks. 
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43 Q. Going in what direction ? 
They were going south; that is, the tracks were running 
north and south. 
(). Were the tracks running in the direction of the haystacks ? 
A. Xes, sir. 
Q. I will ask you to state where else you found tracks of buggies about 
there ? q 
A. There was one buggy or wagon track south of the haystacks. 
Q. Did you examine on the east side of the haystacks ? 
A. Yes, sir. 
Q. What did vou find there? : 
A. I think we discovered tracks on the east side of the stacks ; they 
were pretty hear east, 
Q What kind of tracks were they ? 
They were wagon tracks more particularly, and horse trae a. 
01 I will ask you if you remember in your report whether, you said 
wagon or buggy tracks ? 
Mr. Hopes. “I do not think what he said then has got npng to 
do with it.’ ) 
The Courr. “I do not think it has, unless it is for the purpose of 
freshing his memory. If that is the purpose, you may ask the question.” 
Mr. McComp. “ That ts the purpose,” 
[To witness.] Q. I will ask you if whether in your report you did not 
sti > they were buggy tracks? 
. Possible I did, sir. 
Q. Have you seen these tracks since? 
A. No, sir: I have never been there since that time. 
Q). What did vou see just north of the stacks—immediately north of 
the stacks? | 
A. There were tracks of various: that is, horse tracks and.so on; I 
didn’t notice any buggy tracks immediately north of the stacks. The 
greatest commotion was a little north and west of the small stack 
Q. You saw more there ? 
A. Yes, si 
Q. I will ask vou to state if you gathered up any shells there:? 
A. Yes, sir; our party gathered up some; I got one, Capt. Wallace got 
one, and the Times reporter got one or two. | 
Q. Do you know how many shells vou got there; that is, how many 
you saw there? | 
A. I think four shells were all we got—three or four, I think. 
Q. What sized shells? : 
A. I think they were 44. 
(. Where were those shells, general ? 
A. Two of them were picked up north of where we found blpad spots 
on the ground. ‘ 
14 (). About how far north? ! 

A. Perhaps fifteen feet, as near as I can remember. One was 
found in the little haystack, possibly two feet from the ground, in the 
southwest part of the little hay stack. That, I think, was found: by Cap- 
tain Wallace. 

Q. You did not find that ? 
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A. No, sir; that is a fact. 

Q. You are a lawyer, general. Ido not want to be bothering you 
about hearsay testimony. 

A. I beg your pardon ; I did not intend to state that. 

Q. While you were at Hugoton, I will ask you to state whether or not 
you interviewed the ¢ ‘ooks y 

A. | did—C, E, Cook, in particular. 

Q. I will ask you if C. E. Cook told you he was there with the party 
that did the shooting, but eaid that the shooting was done in self-defense ; 
they were fired upon first. 


A. No, sir. 
@. He did not? 
A. No, sir 


Q. Now, general, to refresh your memory, I will ask you to look at this 
paper —— witness a paper |. 
A. | remember the remarks there; [ remember what I stated there. 
(). You stated that there? 
A. Yes, sir. 
Q. Now, general, in speaking of the Cook and the Hugoton party, te 
whom did you have reference ? 
Mr. Hopaes. “ That does not rebut anything. He must ask him the 
predicate he propounded to Col. Cook.” 
Mr. McComp. “ We ean offer him in rebuttal of anything they intro- 
duced: that is, in re ‘buttal or Im pe: achment either.’ 
The Court. * Yes.” 
Mr. McCome. -@ When vou referred to the Cook party, to whom did 
vou refer” 
~ Mr. Hopages. “ We except. We do so on the grounds that his report 
has got nothing to do with this case; and upon the further ground that it 
is not done to refresh his memory at all.” 
Mr. McComps (to witness) : 
~ To whom did you refer ? 
In my report, in referring to the Hugoton party, [ had fixed in my 
Pre: every body who went from Hugoton out as the Cook-Hugoton party. 
Q. You had? 
A. Yes, str. 
(2. Did all the parties you inquired to find out there, did they go with 
q * ok ? 
A. No, sit 
(). They did not? 
A. No, sir. 
1 Q, I will ask you that if in your report vou did not refer to 
several parties, and when sper aking of the Cook party speak of it 
iis re party he: vled by ‘ ‘ook : is that a fact or not? 
That is not the way I considered it in making that report. 
To refresh your memory, I will ask you to ‘look at that [ handing 
\\ he Ss il paper . 
Mr. HopGes. “* We except to that.” 
The Court. “ He is referring the witness to a certain part of it 
14231——3 
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Mr. Hopages. “ We make our exception that the witness is on the stand, 
and whatever is competent to be proved by him can be proved by him, 
and his report has nothing to do with it.” 
Mr. McComps (to witness): 
~ Did you have a talk with Mr. Chamberlain ? 
I did. 

O Whom, of the ( ‘00k party you speak of, did you converse with ? 

A. I conversed with C. E. Cook, Mr. Stehle, J. B. Chamberjain, Mr. 
O’Connor, that [ remember of, the mayor of the town, Sam Robinson, 
and Johnny Hall, county attorney then, and a number of other pe rsons— 
quite a number of persons at Hu; goton, 

Q. Did Mr. O'Connor state to you that he went down in the Strip with 
( ‘ook ? ; 

A. He did not. 

QQ. Did Mr. Hall state that he went down into the Strip with | Cook ? 

A. He did not. 

re Did Mr, Chamberlain state he went down in the Strip with Cook ? 

. [am not certain whether he did or not, s 

a You are not certain ? 

No, sir. 

Q. You were certain at that time, were you not, general ? 

A. Not that he told me. 

Q. Did anybody state it in his presence ? 

A. No, S| De 

Q. They did not? 

-. No, sir. 

Q. Did you have any talk with Mr. Lawrence? 

A. I do not remember of seeing Mr. Lawrence. I can not remember 
now that I saw him; I might have done it, however. 

Q. I believe you stated that you were acting under your oath of office 
when you made this report to the governor? 3 
A. was. 
Q. I will ask vou to state if the Cooks said they were fired | upon from 
that little stack ? 
A. No, sir. 
(). They did not ? 
A. No, sir. 
Q. Did Chamberlain state it? 
No, sIr. 
ny Did Lawrence state it? 
A. No, sir. 
46 Q. Did anybody state it ? 
Mr. HopeGes, “ We object to what anybody said.’ 
The Court. “I do not think it would le admissible unless in ‘the 
presence of one of these detendants.’ 


Mr. McComp (to witness): 
Q. Was it in the presence of either one of these defendants ? 
A. I do not remember that I heard it in the presence of theSe defend- 
ants. 
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Q. Did you ask them, the Cooks, or any of these defendants, or ask it 
in their presence, why it was that none of the Hugoton party were injured 
in the affray ? 

A. I did. 

Q. Did they answer that it was because Cross and his men fired over 
the top of the mm. 

A. I do not know that they answered in that language. All that I 

said in that report was my conclusions from what I had been told. 

(). IT will ask you if they said that, because Cross and his party fired 
over the top of the m from th: at stack ” 

A. No, sir; none of these defendants. 

Q. Did Cook state they dismounted from their horses, and got out of 
their buggies and approached the stacks and fought in self-defense ? 

A. No, sir: he did not, 

(2. I will ask you to look at that [handing witness paper ]. 

That is the way I say there; but they did not tell me any such thing. 
[ sav that the language that 1s ring, in that line is what I said. 

Q. I will ask you if C. E. Cook said to you that they intended to camp 
at the hay camp, and when ther approached the hay camp they were fired 
upon by the Woodsdale parties; that they returned the fire and killed 
Sheriff Cross and the other three men and wounded the boy? 

A. No, sir. 

Q. Did Mr. O. J. Cook? 


A. No, sir. 

Q. Did Mr. Chamberlain ? 

A. No. sir, 

Q. Did Mr. Lawrence? 

A. No, sir. 

q. Did Mr. Calvert? 

A No, sir, 

(. Did any of these defendants ” 
A. No, sir. 


Q. I will just ask you to look at this to refresh your memory [handing 
witness py ipe r |. Did they state that in substance? ! 
A. No, sir. 
Q. Did you have a conversation with Dave Scott, the witness, who tes- 
tified here? 
A. I did. 
Q. Where did you have that conversation ? 
A. At his house, I think it was. 
Q. In whose presence 
17 A. A. P. Haws—I believe it was the old gentleman Haws ; 
and Gen. Meyers and Capt. Wallace were present part of the time. 
Q. I will ask youif he did not state in that conversation that he was a 
a eA a friend of the Hugoton faction ? 
. I think he did, sir. 
Q. | will ask youif he did not state in that conversation that he under- 
took to get out of the tent and that somebody told him to stay back ? 
A. Either him or Mr. Haws made that statement; [ am not certain 
which. 
Q. Do you not remember which ” 
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A. I am not positive; no. 

Q. Look at that to refresh your memory [handing witnessa paper]. I 
will ask you to just try and refresh your memory and see if he did not 
make that statement to you ? 

A. He said something about it, but I could not say exactly just what 
words he used, ‘ 

Q. Well, at that time you did know the words he used, did you not? 

A. Yes, sir; but whether | wrote them down or not, I do not know. 

Q. Did he not say that in substance ? 

A. I can not say whether he did, or not. Either he or Mr. Haws did 
say that in substanve, but which one I can not say. 

Q. Lam not asking what Mr. Haws said. I just want vou to refresh 
your memory and think whether Dave Scott said that, or that he did 
not? 

A. He said something about that matter. 

Q. He undertook to go out of that tent and some one told him to step 
back ? . 

A. Yes, sir: something about going out and some one told him to stay 
back or he would ret hurt; something like that. 

Q. He said that, you think, in substance ? 

A. Yes, sit 

Q. I will ask you to state if he did not state to you there that ‘he recog- 
nized the parties, including (Chamberlain, the Cooks, and Sam Robinson, 
at the killing? : 

A. He recognized them as being there at the stacks at that night—ves, 
sir. ; 

Q. Did Scott tell you that he had made a statement in writing, and that 
he had give ‘nit to the 7 people ? 

| “think he did, 

Q. You are certain a ae that, are vou, general, that he made that 
statement ? ; 

A. Lam quite certain of it. : 

Q. I will ask you if Mr. Scott in his statement said, speaking of Cross, 
when they came up there they pulled their saddles off their horses and 
staked them out where the V could reach the windrows of hay tha at they had 
raked up. 

A. I think to my question he made the affirmative, answer— 
48 ves, sir; | think that language is the question [ asked him, and he 
said ves. 

Q. I willask you if he did not state that the shooting was all done be- 
fore’he got out of the tent, and he did not know who shot first? 

A. I can not say whether he did or not, 

Q. Do vou remember whether he stated that or not? 

A. No, sir. : . 

Q. I will ask you if he did not state, when he looked out he saw both 
the Cooks and Robinson and Chambe rlain and John Jackson, and that he 


did not know what the racket meant ° ° 
A. No, sir; I donot think that he made any such statement. 
Q. TI will just show you this affidavit [hands witness a paper] ; will 


ask you if Scott did not tell vou in that conversation that while that Sarg 
‘ng was going on—I will ask vou if he did not say this: “ While the shoot- 


ng was going on we were warned not to go out of the tent ?” 
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o A. He said something about not going out of the tent; I can not say 
what words he used. 
Q. Did he not say that in substance ? 
A. It might be the substance of it. 
@ How many shells did you say you saw there yourself ? 
. I saw four, and then when | got to Voorhies | saw other shells, but 
. of course { don’t know only as | was teld-—— 
QQ. You need not state anything about the shells at Voorhies, unless 
you kuow they were from there. You are an attorney. 
A. | say that I do not know where they came from. 
(2. You have seen shells in Topeka, Kansas, have you not? 


_ A. ¥es, sit 
Q. Did you ex: imine a spot of blood out in the lake ? 
a 


Q. How far was that from the stacks ” 


Mr. Hopces, “ I certainly think that is hardly in rebuttal to anything.” 
The Court. * I do not see how that is in rebuttal to anything.” 
Mr. MceCome (to witness): 

Q). Did vou find any shells out there yourself? 

A. oo sr: I did not. 

(). | ster vou state that these shells you saw there were 44 ? 

a. ae 
Q). You uh aie at the number, did vou? 
\. Yes, sir. 
14 (), Did the Cooks, or either one of them, tel] you who were in 
. =, their party that went down there—that is, who went with the 
Cocks” 

\. Who went in his party ? 

w. Yes, s | 

A. I do not think he named all of the parties. 

(). Did he tell you the number of men who were in it when they left 
Huvoton t 

A. | do not think he did. 

(). Who did Cook sav was with him? 

A. He said that he and his brother rode in his phaeton, and that there 
were three rigs; that is about the way he put it—three rigs in their 
crowd, 

(). Did he not state the number of men? 

[ do not think he did. Ido not now remember that he did. [| Witness 
is shown a paper, which he reads.| I did not get that information from 

—_ him, though. 
' Cross-examination by CouNSEL FOR DEFENDANT : 
| (). What time did you get to Hugoton on your trip? 


A. I got to Hugoton about 9 o’clock Sunday night. 

(). What time of day did you see Chambe rlain the next day ? 

A. Well, s ir, it was seon atter breakfast ; ; I can not sav what time ; 
perhaps between 7 and 8 o'clock. 

(). Dy) veu know how he Cute down town. 


A. No. sir: I do not. 


; 
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Q. Did you see him leave town ? 

A. No, sir: I did not. 

(. He came down and had an interview with you; vou know that? 

A. Yes, sir. “ 

(. You were asked this question: If Col. Cook told vou;who that 
party was, and he asked you the conclusion you came to. I will ask vou 
if you did not come to the conclusion, from what you learned, that the 
party at the hay stacks were Bell Izor, J. W. Calvert, Charles Calvert, 
Smith Grubb, A. M. Donald, John Rutter. red Brewer. S| K ott. (). a. 
Cook, C. E. Cook, J. B. Chamberlain, and Clarke ? : 

Mr. McComp. “ Do not tell your conclusions,” : 

Mr. Hopces. “If the court please, the gentleman brought. this out, 
that in General Bradford’s statement he has been refreshing his memory 
with, that he said his conclusions he came to from the facts that he had 
gathered that these were the men.” : 

The Courr. “I do not think that is admissible. I think that Col. 
Bradford did state a conelusion, but I do not think it was asked 
him.” , 

a0 Col. HopGeEs (to witness) : 
(2. What time did you leave Hugoton to go to Woodsdale ? 

A. I left there after dinner on Monday. 

Q. Now, did you take any written notes of what auybody said to you 
at Hugoton ? 

é., No, sir. 

Q. You simply undertook to keep that in vour mind, without taking 
any notes. Did you take any sworn statement from Dave Scott ? 

A. No, sir. 

Q. You say you took it down in pencil, carried it home, and turned it 
over to some other fellow, and he wrote off some document from that : 
you do not remember of ever comparing to see whether it was correct or 
not ? 

A. No, sir. 

Q. Your report you made was a conclusion you came to? 

| No response, | 

The counsel tor the defense objected to the evidence of the witness on 
the ground that such evidence was not in rebuttal, but was original evi- 
dence and should have been introdueed by the Government in ehiet: 
which objection was overruled by the court, and the defendants then and 
there excepted, 

The defendants’ counsel also objected to the Government asking the 
witness what he stated in his report about the wagon) or bugev tracks ; 
whether witness stated in his report that he sail the wagon or buggy 
tracks east of and near the hay staeks where the killing oecurred ; on the 
ground that the statement of the witness in his report as attornev-general] 
was irrelevant and hearsay, and not evidence against these defdndants : 
which objection was overruled by the court, ane the witness permitted to 
state that in his report he stated there were buggy tracks ; to which rulings 
of the court the detendants then and there excepted. 

The defendants also objected to the Government being allowed to ask 
the witness if he did not state in the report which he made as attorney- 
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general of Kansas, that C. E. Cook told him that he was there 
5] with the party that did the shooting ; that the shooting was done 

in self-defense ; that they were fired upon first, on the grounds 
that the witness wasthe Government’s witness. That when the witness 
was asked by the Government if C. E. Cook did not make such a state- 
ment to him, he answered that he did not; that the Government could 
not in this way discredit its own witness; that what was stated by the 
attorney-general of Kansas was irrelevant and hearsay ; was not admissi- 
ble against and could not affect these defendants. Which objection was 
overruled by the court, and the witness was permitted to say to the jury 
that the witness did make such a statement in his report ; to which ruling 
of the court the defendants then and there excepted. 

And the defendants objected to any and ail evidence of the witness as 
to what he had stated with reference to this transaction in his report as 
attorney-general of Kansas, on the grounds that the testimony was irrele- 
vant, immaterial, and hearsay ; which objections were overruled by the 
court, and the statements admitted, and detendants excepte : after all of 
which testimony was admitted over the objections of the defendants the 
Government offered and read in evidence the following parts of the report 
of the said witness, as attorney-general of Kansas, to wit: 


Mr. MeComn. I shall now read those portions of the report to the 


jury: 


‘| interviewed the two Cooks, Sam Robinson, and various other per- 
SOlis, The Cooks are very determined, They insist that the W oodale 
fellows are at fault. They admit tnat they were with the party that did 

the shooting. Thev say the shooting was done in self-defense ; 
52 that they were fired upon. | his statement is agreed toby all par- 
ties who were with the Hugoton party, who did the shooting.” 

No. 2: “ The Hugoton party all agree in one statement, as I have be- 
fore stated, that they themselves were intending to camp at the hay camps, 
and that when they approached the hay camp for the purpose of going 
bite the camp they were fired apres D the W oodsdale parties —the sheriff's 
posse—and that they returned the fire and killed Sheriff? Cross and the 


three other men and wounded the bov. 


‘| first took Seott’s statement. ac reed substantially with the Hu- 
voton people. He said he had been at Hugoton, and madea statement in 
writing and gave it to the Hugoton people. He said in substance that 
this party came there, as stated by the Dov, after & o'clock, Ile said that 
he was a partisan and a friend of the Hugoton faction. That 


he undertook to vo out of the tent, and that some one told him to stay 
back. He “i\s that it recoonized lie aris all of the } sols whose nAnICS 
[ have heretofore given, including Chamberlain and Cooks and Sam 
Robinson, and he thinks there were some persons there who were not 
named in the list I have heretofore given,” 

* In this draw we observed horse-tracks, tracks of men on foot, and 
bugyy-tracks, indicating that one part of this Hugoton party had followed 
this trail in their approach to the camp. Near one of the hay-stacks we 
observed bugev tracks, which had come from the trail, where the whole 
party secthn to have left the tral, On the east side of the stacks and the 
south side of the stacks were bugey tracks.” 
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“Cook’s party of the Hugoton faction say they were fired on from this 
little stack, and when I asked them why it was that none of the Hugoton 
party were injured in this affray, they insist that it must have been because 
Cross and his men fired over the top of them, Cook agrees that they 
dismounted from their horses and got out of their buggies as fhev ap- 
proached the stacks, and maintains that they fought in self-defense.” 


The defendants objected to the introduction of such parts of sayl report, 
on the grounds that it was irrelevant, was hearsay, was the statements and 
conclusions of a third party who had no knowledge of the facts ; that 

under the laws of Kansas it was not the duty of the attorney-gen- 
53 eral to make such report, and that the said witness, Bradford, as 

attorney-general of Kansas, had no power or authority to: act, 
his official capacity, upon the matter about which he had made such re- 
port; which objections were overruled by the court, and the parts of the 
said report, as before stated, were read to the jury. ‘To which ruling the 
detendants then and there excepted. 

[The parts of Attorney-General Bradford’s report admitted in-evidence 
were neither offered nor admitted as a public document, but to show that 
witness had made different statements at another time and place. 

And be it further remembered, that on the trial of this cause ne defend- 
ants offered S. W. Dunn as a witness, who, being sworn, testified he was 
sheriff of Seward CC ounty, Kansas. They then offered to prove by the 
witness that only a few d: ays before the killing of John M. Cross he, the 
witness, went to Woodsdale, Kansas, to arrest Bob Hubbard, :who was 
killed at the same time that Cross was killed. That witness made his busi- 
ness known to Cross, and informed Cross that he, the witness, had a 
warrant for Hubbard, charging him with the offense of assault with in- 
tent to kill. Cross first said, “IT am now looking for Hubbard,-and vou 
ean get him ;” but later in the day Cross told witness that he, Cross, did 
not want him to arrest Hubbard, that he, Cross, had had a te deal of 
trouble in Stevens County ; that certain parties had given him dirt. He 
named the Cooks, Chamberlain, Calvert (defendants here), and Sam Rob- 
inson as the parties had given him dirt, and said he wanted to use 
Hubbard against the Hugoton fellows ; that he thought Hubbard’ was the 

kind of a man he wanted, and therefore he would rather’ witness 
54 would not arrest him. Witness failed to get Hubbard. That the 
witness informed the defendants of this before the killing of Cross, 

The detendants also offered one T. H. Furguson, by whom they offered 
to prove that the witness and John M. Cross (the deceased) used and oc- 
cupied the same office together, and a short time before Cross was killed 
Cross, in the office one day, speaking about the troubles they had had, 
said he “would kill Sam Reblnson the first opportunity he got, and if the 
Cooks and Chamberlain did not look out, they would get what they did 
not want.” 

The counsel for the Government, as each witness was introduced, ob- 
jected, because the evidence does not show threats against either of these 
defendants on trial. The defendants insisted that the evidence of the said 
Witnesses is admissible as a fact going to show the intent and purpose for 
which the deceased, Cross, went into the Strip, and serves to show whe 
probably was the attacking party. Also, because the Government had 
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proven that Ed. Short was at Gough Creek, in No Man’s Land, and there 
holding some of these defendants by torce, and while so holding said detend- 
ants Short sent a messenger to Woodsdale after Cross and others, who imme- 
diately armed themselves and went to the place where Short had held up 
these defendants, and beeause Sam Robinson is jointly indieted with these 
defendants, and charged therein with acting together with them, and the 
Government had proved that he was the principal actor in the killing, and 
the Government counsel claim that these defendants and Sam Robinson 

acted together in the recounter in which the killing took place, and 
DD because the theory of the defense is that the deceased, Cross, Ea. 

Short, and others, including the others killed at the time Cross was 
killed, had formed a conspiracy to kill the defendants, and were in search 
of them when the killing occurred. 

The court sustained the objections of the counsel for the Government to 
the evidence of the witnesses S. W. Dunn and T. H. Furguson, and re- 
fused to permit sald witnesses to testifs in behalf of these defendant- an 
trial; to which said ruling of the court in sustaining the said several ob- 
jections of the counsel for the Government, to the said evidence of the said 
witnesses separately mude, and sustained these defendants, here now in 
open court and then and there excepted, and tend us this their bill of ex- 
ceptions, 

Be it remembered, that on the trial of this cause, the following proceed- 
ings were had: 

The defendants on trial offered to prove, and proved by W.S. Steel, 
that he, the witness, resided in Hugoton, Kansas, in July, 1888; that 
witness had a conversation with the deceased, John M. Cross, only a few 
davs hetore he Wiis killed : that in <add conversation (‘ross made threats 
against the life of Sam Robinson, one of the parties indicted in this cause, 
but not on trial. 

The counsel for the Government objected to this on the ground that 
Sam Robinson, though indicted, was not on trial, and that threats against 
him were not admissible. The jurv were then sent ont of the court room, 
and the witness testified to the court that he heard Cross say a few days 
before he was killed that he, Cross, and defendant Sam Robinson, could 

not live in the same country ; that he had no warrant for Robin- 
56 son, and he did not want to arrest him, “ Bat God damn him, he 

would kill him.” Witness testified to the court that he informed 
Sam Robinson of these threuts the sune dav, but coald not say that Cross 
made any threats against either of the defendants on trial. 

The jury was then brought back into the room, and the counsel for the 
defendants insisted that the witness be allowed to testify before the jury 
to the facts above stated, and testified to by him before the court. Coun- 
sel for the Government objected, and the court sustained the objection 
and excluded from the jury what the witness had said, and refused to 
allow the said witness to testify before the jury, and gave the follow- 
ing reason: “Sam Robinson is indicted with these parties. If Sam Rob- 
inson was on trial this evidence would be admissible, but even if threats 
had been made against Sam Robinson, | don’t see how it would avail 
these defendants. The fact that a threat was made against some de- 
fendant who is not on trial, and no evidence to show that these par- 
ties were interested in the threats—thev could not take up Sam Rob- 
inson’s quarrel and introduce a threat made against him, Sam Robinson.” 


a coca ¢ Tile emma tee aia aie i i tne Se seman oe = 2 RE so NRC . 
“ nt initiates cain ttn ae ncaa eee ° = 


42 C. E. COOK ET AL. VS. THE UNITED STATES. 

The defendants’ counsel insisted that the evidence was admissible, be- 
cause Sam Robinson is indicted jointly with these defendants; and the 
Government claims, and bas introduced proof, that Sam Robinson was a 
principal actor in the killing. Hence detendants say that whatever 
would be a defense for Sam Robinson is admissible inthe defense ¢f these 

defendants. The court adhered to its ruling, and excluded the 
57 evidence and testimony of the said witness, and refused to allow 

him to testify to said facts before the jury. To which ruling and 
judgment of the court the defendants here now on trial then and there ex- 
cepted in open court, and tender this their bill of exceptions and pray that 
the same may be signed and approved by the court and made a part of 
the record of this cause, which is accordingly so ordered and done.- Wit- 
ness my hand this — day ot June, A. D. 1890. . : 

And be it also further remembered, that on the trial of this ecatse, the 
court among other things instructed the jury that when several persbns are 
jointly indicted and prosecuted, “if the facts justify it, the law permits the 
jury to convict some of murder, some of manslaughter, and some not 
guilty ; and if you fail to agree as to any, you may return a verdict as to 
those convicted ‘and those vou find not euilty, and those you fail toe agree 
upon, naming those of the defendants you tind guilty, those not guilty, and 
those vou fail to agree on.” On the 7th day of July, 1890, the jury came 
into open court, and through their foreman said they had agreed apon a 
verdict, “ as near as we ean, we think, under the instructions of the court,”’ 
and passed the finding to the eourt, who read it, but not aloud, and did 
not publish it; and the counsel for the Government said the verdict could 
not be received without the consent of the defendants. The contents of 
said verdict was not made known to the defendants, and the eourt -dhanded 
it back to the jury. As he did so the counsel tor the defendants be age 
stating that the verdiet had been reecived and examined by the ‘ourt, and 
if it responded tt the eourt’s charge it should be read. 

The eourt then asked the counsel for the defendants if the defendants 
were willing to receive the verdiet, and the counsel answered, “ [f the eourt 

will receive the verdict back from the jurv [ will answer thie ques- 
58 tion, or if the court will inform me to whom of the defendants the 
question is addressed, [ will answer amen The Court replied? * The 


| 


question Is sucha ye asec to all oft thr ag The Vi reliet Wiis bot made AAT Wi 


to the defendants, but it was as follows: , 

“We, the jurs, - C. k. Cook and J.B. Chamberlain guilty as charged 
in the indietment, ‘e find William (’Connor, Smith Grubb, J. W. Cal- 
vert, A. M. Donald, a John A. Rutter not guilty. ty fuil to agree as 
to O. J. Cook, Cyrus Frease, John J. Jackson, and J. Lawr nce,” <<. I. _” 
Ballinger, foreman And a mistrial as to Ed. See <_—s 

The court sent the jury back to the jury room over the objections’ of the 
detendants. 1 


The defendants, by ther Conus a then crpncl there claimed that the eorrt 
had received the verdict and read it, and it responded to the court's charge ; 
hence it was the verdict of the jury, and should) be reeeived) by thy clerk 


and recorded, 


On the next dav the jury came into open eourt and announced that they 
had agreed upon a verdict, and handed their finding to the jadge presid- 
ing ; and when he offered to piss thy verdict tor thi clerk of the court, the / 
: é 
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defendants, by their counsel, objected to the verdict being received, pub- 
lished, and recorded, because the jury had, on a former dav of the term, re- 
turned into open court another and different verdict, which said first 
verdict responded to the charge of the court, and should have been received, 
published, and reeorded. 

2d. Because the delivery back to the jury by the court of the first ver- 
dict and finding, and sending them out to the jury room, was in law a dis- 
charge of said jury, and they now had no right to return a verdict finding 

the defendants O. J. Cook, J. Lawrence, John J. Jackson, and Cvrus 
59 Frease guilty ; and the verdict as to the other defendants could not 
be received after the jury had been discharged. 

All of which objections of defendants were by the court overruled, and 
the last verdict received over the objections of these defendants; to which 
rulings, actions, and doings of the court in and about the said verdict the 
said defendants then and there in open court excepted, 

[The above bill of exceptions is allowed, with this explanation: The 
paper referred to in the bill of exceptions, and called a verdict, which was 
handed to the court by the foreman of the jury, was not published by the 
court, nor its contents announced or ever stated by the court or by author- 
ity of the court, nor were the yury asked if they agreed to this as a verdict, 
when said paper was handed back to the foreman and the jury instructed 
to return and consider further of a verdict. | 

Be it remembered, that at the commencement of the trial in the above 
cause of the defendants, C. E. Cook, O. J. Cook, J. W. Cabert, J. B. 
Chamberlain, A. M. Donald, Ed. Bowden, John J. Jackson, Cyrus Fresse, 
Wim. O'Conner, John Launna, W. S. Grubb, and John A. Rutter, the 
witnesses on behalf of the Government and the said defendants, were called 
into court, and after being sworn and placed under the rule, were then per- 
mitted by the eourt, bys eonsent of counsel, to gvoout of the eourt room and 
remain cntit of the hearing of the trial. and Instructed by the eourt to cone 
verse with no one except counsel about the case, and not to read the papers. 
When the witnesses were so called, some of them failed to answer to their 
names. Counsel for the Government and the said defendants in open court 
then agreed to have the absent witnesses sworn, instructed, and put under 
the rule, when they came to the court room, which was so ordered by the 

eourt, and the court ordered the marshal not to allow any of the 
60) Withesses to come into the court room during the time the evidence 
was being detatled, except as ealled. 

When the said defendants were offering and introducing their ev dence 
in chief they offered one Orin Shirley as a witness, who was summoned as 
such for the f tense - but from some enuse Was not placed under the rule, 
which fact was not known to the defendants or their counsel until <aid 
witness was called to testify. The witness stated on the stand As follows : 


COUNSEL FOR DEFENDANTS: 

». Where do vou live? 

A. Huvoton, Stevens County, Kansas, 

(. How long have you heen living there? 
\. About four vears, 

2. Did vou know John Cross ” 

\. Yes, sir. 
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Q. How long did you know you? 
A. Four years—about four years, 


Q. Do you remember about the time of the bond election in Hagoton, 


in that county ? 

A. Yes, sit 

Q. Did you see him along about that time * 

A. I saw him that day. 

Q. Do you remember of having a conversation with him, at atv time 
within a few months before this killing took place, in which he me Ationed 
any of these defendants ? . 

COUNSEL FOR GOVERNMENT. “Ask him when he had the copversa- 
tion.” : 
CoUNSEL FOR THE DEFENSE. “I do not know myself. [am trying to 
get at the particular conversation,” , 

(To the witness.) Q. Did you have a conversation with him iat any 
time? 

A. [ had a conversation with John Cross the day of the election, 

Q. Did vou have any conversation at any other time ? 

A.. Yes, sir; freque ntly, he passed my pl: we often. 

Q. Did you, in any conversation you had with him, have any talk about 
these defend: ants, these men on trial? 


¢ 


¢ 


ZZ. y {* Je ~] <a @ 5 
Q. W hen was that and where was it ? 
A. The day of the railroad election. ; 


Q. Where was you at? 

A. I was between Mrs. Miles’s hotel and Stehle’s drug store, rigpt there 
by a building known as the Cowan building—kind of a confectionery 
store. 

Q. Did you have any other conversation except that—that took place at 
that particular point ? , 

A. I don’t believe I talked to him only. ; 

Q. Where was the conversation? Name the place that vou 
61 talked to him that day. 
A. Right there in front of the confectionery building. xs 


(). That is the time you had the conversation ? 

A. Yes, sir: I met him there. 

¥. There is where you met him? 

A. Yes, sir; he was going north and I was going south, and I met him 


on the street there. 

Q. IT will ask vou if im that conversation he made any threats against 
these defendants ? 

A. Well, sir, I met him there—— 

@. Ans wer the question—did he make any threats ? 

A. Yes, Sir. ‘ 

(). State what was it he said. ) 

A. He said if Sam Robinson didn’t let him alone he would fill his hide 
so full of shot it wouldn’t make a sieve, and Chamberlain had better look 
out, or he would get him, too. That was the day ot the bond electiou. 
( How was the feeling there’ . 

They were all Opp sed to the election, that town was, : 
(). How was Cross ? 


= 
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A. He was in favor of it. 

QQ. Were you and John Cross friendly ? 

sie Yes, sil 

(. Had you always been friendly, or not ? 

A. Yes, sir. 

(. Now do not answer this. I want to ask you the question, how did 
this conversation come up between you and Cross ? 

COUNSEL FOR GOVERNMENT. “ I think your honor has ruled on that.” 

The COURT. “ I do not care how it came up, “4 

COUNSEL FOR DEFENDANTS (to witness), Q. “State to the jury all 
that was said in the conversation between you and Cross.” 

The Court. “ You needn’t answer that.” 

COUNSEL FOR DEFENDANTS. “ We are asking him the question in order 
that it may go on the record,” 


( ‘ross-examined. 


COUNSEL FOR THE GOVERNMENT: 

(). How long have you lived in Hugoton ? 

A. Off and on for four years. I lived on the claim a part of the time, 
and part of the time in town. 

(). What is your business ? 

rs z do anything to make anv money out of it; moving houses, farm- 
ing, freighting. 

b. Y ou are still living in Hugoton ? 

A. I am now; yes, sir. 

(. How long have you been down here? 

A, Be Ms oht weeks to-morrow, l believe, 
62 Q. Been he re eight weeks? 
A. Yes, si 

(). You are in the witness business now, are you: 

A. Yes, sir. 

Q. Who was present when you had that conversation with Cross ? 

A. A brother of mine. 

(). Is he he ‘re? 

A. Yes, sir. 

(). He is in the witness business, too ? 

A, Yes, sir. 

Q. What is his name? 

A. Shirley. 

Q. His given name ? 

A. Ora Shirley. 

Q. Just you and your brother and Cross ? 

A. Yes, sir. 

(). Whereabouts in town did you live then ? 

A. I lived in the north end of time. 

Q. Did vou ever hear Mr. Calvert talk about this case ? 

A. No, sir; I never did. 

Q. Did vou ever hear Mr, Cook talk about it? 

A. I never did ; I never heard him particularly speak about it. 

Q. Kither of the Cooks? 
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A. No, sir; not particularly. 
Q. Did vou ever hear Mr. Jackson talk about this case ? 
A. No, sir. 
Q. Did you ever hear Mr. Lawrence talk about it ? 
A. No, sir. 
Q. Did you ever bear Mr. Calvert talk about it ? 
A. No, sir. 
(). Did you ever hear Mr. O'Connor talk about it? 
A. No, sir, 
Q. Did you ever hear Mr. Donald talk about it? 
A. No, sir. : 
Q. Did you evér hear Mr. Grubbs talk about it? Do you know all of 
these defendants here? 


A. Yes. sir. 


Q. Have you talked with them since you have been here”? * 
A. Yes, sir. : 
(). ‘Talked with them about this case ? : 


A. No, sir, not particularly. 

(). Just talked generally ? 

A. Just in a friendly way ts all. 

(. Have you been sworn and put under the rule? 

A. No, sir; Lhave never been sworn. 

QQ. What you have told in here has not been under oath ? 

A. No, sir. 

(2. You were never instructed not to talk about the case, or any of the 
evidence ? 

A. No, sir. 

Q. You have not been reading any of the papers ? : 

A. No, sir. : 

Q. You never read the papers, do you ? 

A. Hardly ever; sometimes I do. 

COUNSEL FOR THE GOVERNMENT (to the court): “I have no further 


questions.” 
63 COUNSEL FOR THE DEFENDANTS: “ I will ask to have the wit- 
ness sworn.” ‘ 


The Court: “TI will exclude all of this evidence. The jury will not 
regard it. He has neither been instructed, sworn, nor anything else.  [‘To 
the witness :] Stand aside.” : 

COUNSEL FOR DEFENDANTS: “ We ask to have the witness sworn.” 

The Court: “ The witness will stand aside.” — 

COUNSEL FOR THE DEFENDANTS: “ We except to the ruling’ of the 
court.” ' 


The Court: “ Yes, sir. [To the jury:] You will not regard anything. 


** 
. 


that that man said 

Counsel insisted that the witness be allowed to be sworn and allowed to 
testify, because they then and there stated to the court that they did not 
know that the witness had not been sworn until he so stated on cross-ex- 
amination ; that the defendants and their counsel are in no way to:blame. 
The court had told the marshal at the door of the court room not to allow 
any witnesses In this case to come into this court room during the trial. 
This was done after the court knew that the witnesses were not all under 


i 
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the, that had been called, and it was agreed to put them under the rule 
when they reported. Defendants ought not to be deprived of witness’s 
evidence on the ground that he had not been sworn and put under the 
rule. The court refused to allow the witness sworn, to which said ruling 
of the court the defendants then and there excepted and tender this bill. 

And be it further remembered, that on the trial of this cause the Gov- 
ernment introduced as a witness one Noah Legg, who testified as follows : 

“T was present at Reed’s camp, on Gough’s Creek, in No Man’s Land, 

on the 24th day of July, 1888, when kd. Short ‘and three other 
64 men surrounded Sam Robinson, C. E. Cook, O. J. Cook, and A. M. 

Donald, who were camped there with their families, on a fishing 
excursion, Ed. Short demanded the surrender of Robinson, which was 
refused. Robinson mounted his horse and got away. Short and_ his 
party chased him, but they did not shoot at him. John M. Cross and 
party got to Reed’s camp on Gough Creek about daylight on the morning 
of the 25th day of July, 1888. I left the camp about 2 o’clock on the 
said 25th daw of July, to go to Moscow, Kansas ; rode all night, and got to 
Moscow some time before daylight the next morning. I left Cross and 
party at Gough Creek.” 

On cross-examination, the defendants’ counsel asked witness what he 
went to Moscow, Kansas, for, and why he rode all night, to which the 
counsel for the Government objected as being irrelevant ; which objection 
was sustained by the court, and the defendants excepted. 

The defendants expected to prove by said Legg that Cross had sent 
said Legg to Moscow to get fifteen armed men to meet said Cross in No 
Man’s Land the next day. This evidence was excluded on the objection 
of the Government that said evidence was irrelevant; to which the said 
defendants then and there excepted. 

And be it further remembered, that after the evidence for the Govern- 
ment and for the defendants had been introduced, and the argument of the 
counsel for the Government and the defendants was concluded, the court 
charged and instructed the jury as follows: 


GENTLEMEN OF THE JURY: The following persons, to wit, Samuel 
Robinson, J. B. Chamberlain, A. M. Donald, C. E. Cook, O. J. Cook, J. W. 
Calvert, James Rigley, George B. Teames, Cyrus Frease, William 
65 O’Connor, John J. Jackson, J. Lawrence, George T. Smith, D. 
Bowden, Frank Balsley, J. B. Izor, Sylvester Maher, jr., George 
Moorehead, F. G, Brewer, W.S. Grubb, John A. Rutter, B. E. Stehle, 
Harry Lee, Charles Calvert, A. Noble, John Childress, L. J. Pettijohn, J. 
E. Freasor, Grany Humphreys, and P. H. Furguson, are charged by in- 
dictment filed in this court on October 3ist, 1889, with the murder of 
John M. Cross, on the 25th day ot daly, 1888, in what is known as “ the 
Neutral Strip,” or “ No Man’s ‘Land:” and in said indictment it was also 
charged that said persons above named killed said Cross by means of guns 
and pistols, fired and discharged in and upon said Cross ; and it is further 
charged that said No Man’s Land, or Neutral Strip, is within the jurisdic- 
tion of this court. 
Of the persons above named, the following only are upon trial, to wit : 
C. E. Cook, O. J. Cook, J. B. Chamber: ain, Cyrus Frease, John J. Jack- 
son, J. Lawrence, A. M. Donald, W illiam O'C onnor, John A. Rutter, W. 
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S. Grubb, J. W. Calvert, and Ed. Bowden. These defendants have been 
arraigaed and have plead not guilty, and by virtue of said plea, the Gov- 
ernment is put upon proof of the allegations of the said er as 
hereinafter stated. 
Owing to the sickness of the defendant, Ed. Bowden, he has ansbal to 
a mistri: al as to himself, and no matter what vour verdict mav be as to » the 
defendants herein, as to said Bowden vou cannot agree. 
If vou believe from the evideuce that John M. Cross was murdeged in 
No Man’s Land, or the Neutral Strip, as herinatter defined, prjor to 
October 31, 1889, you are instructed that said No Man’s Land, o 
66  . Neutral Strip, is within the jurisdiction of this court ; and if the 
parties so killing said Cross have committed any offense, they can 
be tried and punished in this court. 
The indictment, as stated, charges that John M. Cross was murdered by 
the parties above named by means of guns and pis stols. The statutes of the 
United States do not define murder, and | it therefore beeomes my duty ‘to de . 
fine it. Murder is defined as follows : * When a person of sound memory 
and discretion willfully kills anv reasonable creature in being, in the peace 
of the country, with malice aforethought, either e xpressed or impl fed, 
guilty of murder.” You will note that the killing must be willfullygdone, 
and that it must be done with malice aforethought, either expressed or im- 
plied. : 
[ft the killing is done in self-defense, or under such circumstances as to 
reduce it to manslaughter, as hereinafter defined, it would not be mfirder. 
The term “ willful,” as above used, means that the killing is done under 
such circumstances that the law neither excuses nor justifies the act ; 1t must 
be an act intentionally and not accidentally done. : 
By the term malice, as above used, means the willful and in‘entional 
doing of a wrongful act without legal justification or excuse. 
Express malice legally means that the act is done upon due considera- 
tion but is actuated by an evil disposition. Ifa person with a sedate and 
deliberate mind and formed design unlawfully kills another, the killing ts 
characterized as being done with express malice. Indetermining whether 
the killing is done upon express malice, former grudges, and‘ quar- 
67 rels, antecedent threats, the manner in which the killing is;done, 
are to be considered in order to discover the real condition of mind 
of the party doing the killing at the time the act is done. The law says 
that “ if'a person, with a sedate and deliberate mind and formed design, 
unlawfully kills another, the killing is done with express malice ;” but 
this sedate and deliberate condition of the mind cannot be definitely de- 
fined as to time. It may exist for years, or it may exist only a few mo- 
ments before the killing is done, But if itis found from the facts and 
circumstances surrounding the homicide to have existed at the time the 
act is done, the law characterizes it as a killing upon express malice, 
[mplied malice is that malice which the law attaches to every inten- 
tional killing. For instance, where one person kills another, and there is 
no evidence which establishes CXpPPess malice, and there are no facts shown 
which excuse, justify, or mitigate the offense, the killing is said to be done 
upon implied malice, : 
The defendants on trial are charged a+ principals in legal effect, with the 
killing of John M. (ross, lt ther fore becomes hecessary to define to you 
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who are principals in the commission of an offense. Al] persons are prin- 
cipals in the commissions of a crime if they are present at the time it is com- 
mitted, and, knowing the unlawful intent of the party who actually com- 
mits the crime, consent, procure, advice, or assist in the commission of the 
same. <A crime may consist of many acts, which must all be committed 
to complete the offense ; but every. person present, consenting to the com- 
mission of the offense, und doing any act which is an ingredient of 
6S the crime, or immediately connected with or leading to its commis- 
sion, Is a8 much a principal as if he had, with his own hand, com- 
mitted the whole offense, Mere suspicion, presence, or bare knowledge 
that an illegal act is being done by others, without any participation in or 
connecting with it, is insufficient to render a person criminally liable for 
the offense committed, But such facts may be taken into consideration by 
the jury, in connection with other circumstances, to aid in determining 
whether the party charged was a participant in the guilty act shown. 
vy the term * present,” as above used, is not meant that each of the de- 
fendants must lave been actually and physically at the place and at the 
time Jolin M. Cross was killed; but if they were near the place when and 
where the crime was committed, and knew of the eriminal intent of the 
person or persons who actually did the killing, and were there “ for the 
PUPrpose of” aiding in the commission of said crime by acts if occasion de- 


mn unded., or for the purpose of encouraging by thew presence the person or 
persons so committing said crime, though so acting, would be legally pres- 
ent at the commission of said offense, and would be principals in its com- 
Mission, (or, if any ot the detendants were at such a distance that they 
eould not aid in the actual commission of the offense, but at the time the 
offense was committed they were then doing some act in furtherance of the 
criminal design to take the lite of John M. Cross, then such persons 
would also be principals. 

Manslaughter is the unlawful killing of a human being without malice, 
express or implied, It may be voluntary or involuntary. It is volun- 

tary when committed with the design to kill under the influ- 
64 ence of a sudden and violent passion caused by great provocation, 

which the law, in its tenderness to the infirmity of human nature, 
considers such a palliative of the offense as to rebut the pre sumption which 
would otherwise arise of malice. It is involuntary when committed by 
accident or without intention to take life. 

The difference between murder and manslaughter consists in the exist- 
ence of malice, express or implied, in the one case, and the absence of 
malice in the other. 

Homicide is justifiable when committed to prevent murder or the in- 
Hiction of serious bodily harm, provided it reasonably appears from the 
acts or acts and words of the person killed that it Wiis the purpose of such 
party to commit murder or inflict serious bodily harm, and such killing 
takes place while the person killed was in the aet of committing murder 
or serious bodily harm, or was doing some act at the time he was killed, 
showing an intent upon his part to kill or do serious bodily harm to the 
person so killing him. 

When a person is accused of murder, and sceks to justify on the ground 
of threats against his life, the threats are admitted as evidenee: but the 
same do not afford any justification for the offense anless it be shown that 
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at the time of the homicide the person killed, by some act then committed, 
manifested an intention to execute the threat so made, or did some aét from 
which such inference could be drawn, as viewed from the standpoint of the 
party charged with the murder. 3 
lf you believe from the evidence that the defendants. (’, kK Cook 
70 J. B. Chamberlain, John J. Jackson, Cyrus Frease, J. Lawrene 
QO. J. Cook, A, M. Donald, William O'Connor, John A. Rutte 
W. s. Grrubb. an J. W. Calvert did, iis charged nD the inclictment, on the 
25th dav of July, I888, in No Man’s Land, or the Neutral —— unlaw- 
fully kill the deceased, John M. Cross, with guns o r pistols, « r beth, and 
that sand killing was done with malice atorethought, either ex press or im- 
plied, as above detined to vou, and was not done un’ circumstances which 
would reduce the killing to manslaughter or justifiable homicide, then vou 
are instructed that such killing would be murder, and vou would so tind 
by vour verdict. 

If you should believe from the evidence that John M. Cross was killed 
at the time and place and in the manner and by the means charged, but 
should believe that he was killed by some person other than the defend- 
ants, and also believe from the evidence that the defendants were present, 
as heretofore defined, and knew of the unlawful intent of the person doing 
said killing, and encouraged the person doing such killing by words or 
acts, and that such killing was done upon malice, either express or implied, 
and was not done under circumstances which would reduce the killing to 
manslaughter or justifiable homicide, as above defined, then you are in- 


structed that the defendants so found to be present would be guilty of 


murder. 

If you believe from the evidence that John M, Cross was killed at the 
time and place and in the manner and by the means charged, aud should 
also believe that the defendants, or either of them, was present at: said kill- 

ing, but that the defendants did not aid or encourage such killing, 
71 or did not know of the unlawful intent of the party actually doing 

the killing, in that event you are instructed that the de fendants 
would not be guilty, and you will so find, 

If you believe from the evidence that John M. Cross was killed at the 
time and place and in the manner and by the means charged in the indict- 
ment, and that the defendants were approaching the haystacks at the time 
said Cross was killed, but do not believe that the defendants did said kill- 
ing in person, and do not believe that said defendants were acting in eon- 
nection with the parties that did the killing, as above defined, in’ that event 
you are instructed that defendants would not be guilty; and you will so 
find. 

The defendants can not be held liable for the murder of Joli h M. Cross, 
unless you believe, from the evidence, that said Cross was killed at the 
time, place, and manner and by the means charged in the bill of imdict- 
ment, and that the defendants were either present, assisting in the actual 
killing, or present, aiding, or encouraging the party doing thé killing, or 
were near at hand and were acting in connection with the parfy doing the 
killing. 

If you believe, from the evidence, that other persons than‘the defend- 
ants actually did the killing of John M. Cross, in that event the defend- 
ants could not be held liable unless they knew of the criminal intent of the 
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party doing the killing, and were present for the purpose of aiding by acts, 
or encouraging by their presence, the person actually doing the killing. 
If vou believe, from the evidence, that the defendants killed 
72 John M. Cross, as charged, or that the defendants were present 
when he was killed by some other person, but that they knew of 
the unlawful intent of the party so doing said killing, and encouraged by 
words or acts, or by their presence, the party in the commission of said 
offense, but also believe that the defendants were acting under the influ- 
ence of sudden passion, caused by great provocation, and that said killing 
was not done on malice, expressed or implied, in that event you will find 
detendants not guilty of murder, but guilty of manslaughter. 

If vou believe from the evidence that as detendants approached the hay- 
stacks, Jolin M. Cross, or any of his party, or any person at said havy- 
stacks, fired upon the defendants, or did any act showing an intention to 
take the life of any of the defendants, or to intlict upon any of the defend- 
ants serious bodily harm, and that defendants returned said fire, or fired 
to prevent such threatened danger, and that said Cross was thus killed, 
you are instructed that such killing would be justifiable homicide, and find 
defendants not guilty. 

If you believe from the evidence that John M. Cross had threatened to 
take the life of any of the defendants, or to do any of the defendants seri- 
ous bodily harm, you are instructed that you take said threats into con- 
sideration, in order to determine who most likely began the combat; but 
that defendants would not be justified on account of said threats in taking 
the lite of said Cross, unless said Cross, at the time he was killed, did 
some act, showing an intent on his part to kill or seriously harm some of 
the defendants, or that his acts, then done, so appeared to the defendants 

from their standpoint. 
73 The instructions above given are limited, so far as the evidence 
is concerned, by the following instructions ; 

The portions of Attorney-General Bradford’s report were admitted in 
evidence to be considered by you as to whether or not the statements there- 
in contained were made by the parties to said Bradford, said Bradford now 
being the attornev forthe defendants, and denying the truth of the statements 
therein contained: and as to whether or not these statements were ever made 
to said Bradford, is a question of fact to be considered by you from all 
the evidence upon that subject; and if vou believe the statements were 
not so made to said Bradford, you are to disregard the same. But if you 
believe from the evidence they were so made to said Bradford, then you 
are instructed to consider them as evidence, but only as to such parties by 
whom they were made. 

You are instructed that the acts and admissions of any of the defend- 
ants after the homicide was committed, would only be admissible against 
the defendant so making the same, and those defendants that were present 
and not denying the admissions so made, if you find that any were so 
made, or any were so present. 

You are instructed that the letter published in the Liberal Leader, pur- 
porting to be signed by C. E. «oek, is admitted in evidence in this man- 
ner: Said Cook denies that he wrote said letter, and you have heard the 
evidence of the said Winsteap in regard to said letter. You will first de- 
termine whether said Cook wrote said letter, and if he did not, you will 
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disregard it in toto. But if you find that he wrote said letter, then 
74 you will consider it as evidence in this case; but it would only 
apply to C, E. Cook, and not to any of the other defendants. 

If you believe that Sam Robinson m: ude any statement in the presence 
of Reed or Freeman, by which he admitted that he and defendants bad 
killed said Cross, then you are instructed not to regard nor consider said 
statement as evidence against any of the defendants on trial in this cause 
unless you find that the defendants, or some one of them, were, present at 
the time said statement or statements were made, and did not deny the 
same; and you will only consider it as to such defendants or defendants so 
present, as above stated, if you should believe from the evidence that such 
statements were so made and any of defendants were present. 

The evidence of Taylor Fox was only admitted to be conside ‘red by vou 
with reference to such of the defendants, if any, as were shown to have pur 
tie pater in the acts by him te sstified, in si) far its the bringing of the bo lies 
of the dead through Hugoton ; and if you believe from the evidence that 
none of the defendants caused said act to be done vou will disregard said 
evidence in toto. But if you believe from the evidence that any of the de- 
fendants caused said act to be done, then you will consider it only as to 
such defendants, and none others. 

The evidence of the difficulty between Ed. Short and Sam Robinson in 
Hugoton, and the attempted arrest of Sam Robinson by Ed. Short on Gough 
Creek, was only admitted for the purpose of showing whether the parties 

leaving Hugoton for No Man’s Land believed said Short was liable 
74 to murder said Robinson instead of arresting him, and for the pur- 
wse of showing tor what motive they went to No Man’s Land. 

All other facts and circumstances admitted in evidence, not ‘connected 
strictly with the killing, were only admitted for the special purpose stated 
at the time said evidence was admitted, and you will only consider the 
same for the purpose for which it was admitted. You are the sole and 
exclusive judges of the weignt of the evidence and the credibility of the 
witnesses. 

The detendants are presumed to be innocent until their guilt is established 
by legal evidence beyond a reasonable doubt; and if from the whole evi- 
dence of this ease you have a reasonable doubt of the defendants’ guilt, vou 
will acquit said defendants. But if the evidence satisfies vour minds be- 
yond a reasonable doubt of the guilty of the defendants as charged in the 
indictment, or anv of the defendants so charged, then you should convict 
such defendant or defendants as to whose guilty you have no doubt, as 
above detined, 

If you should believe any of the defendants guilty of an offense, but 
have a doubt as to whether it be murder or manslaughter, then it is your 
duty to resolve said doubt in favor of the defendants, and find them guilty 
of manslauehter. 

If vou find the defendants,.or any of them, guilty of murder, your ver- 
dict will be as follows: “ We “the jury, find defend: ints | here ;insert the 
names] guilty of murder, as ¢ ne irged in this indictment, 

If vou find the defendants not vullty, vou will so sav by your werdict. 

You are instructed that if vou believe, from the evidence, that 
76 some of the defendants are euilty of murder, some of manslaughter, 
and some not guilty, that it is vour duty to return vowr verdict, 
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showing what persons are guilty of murder, what guilty of manslaughter, 
and what persons not guilty of any offense. 

In) arriving at vour decision in this case, you are instructed to weigh the 
evidence for the Government and for the detense calmly and deliberately, 
and to be voverned by ne feeling ct -ympathy nor prejudice, but to weigh 
the evidence conscientiously, being governed by the rules above defined. 

[ft vou have any doubt of the defendants’ guilt, vou are to give them 
the benetit of the same, as above stated ; but if vou have no doubt of their 
guilt, or any of them, it is your duty to return your verdict accordingly. 

The cease is with vou. 

(Signed Davip Kk. Bryant, 
Judge kastern District of Texas. 


When | gave this charge I asked the counsel of the Government and 
cli fendants if thes desired any additional charge or charges, and the Coun- 
se| toll both sides stuted that thie \ lid hot cle =1re any additional charges, 

(Signed DAVID EK. Bryant, Judge. 


The following paragraphs of the court’s charge were then and there 
excepted to by the defendants, and each of them: 

It vou believe from the evidence that John M. Cross was murdered 
in No Man’s Land or the Neutral Strip, as hereinafter defined, prior to 
Oct. Sst, T8809, vou instructed that said No Man’s Land or Neutral Strip, 

Ix within the jurisdiction of this court, and if the parties so killing 
ii said Cross have committed any offense they ean be tried and pun- 
ished tn this eourt ”— 
—for the reason that it is violative of the <ixth amendment to the Federal 
Constitution: and for the further reason that it assumes that John M,. 
Cross was murdered, 

Th if preart of the court charge Te thy Thin’ WW) defining ( \ pore =~ malice 

‘ATL persons are principals in the commission of aerime if thev are 
por sent at the tiie it Is committed, ana, knowlrne the unlawtul intent of 
thre party who aetually committed t hye crim , Consent, pron ure, advise, or 
assist 1h the COMMISSION ot the same. 

‘ Dv the term presence as above used is not meant that each of the defend- 
titts mitist have been actually and phivsieally at the place, and at the time 
John M. Cross was killed: but if they were near the place when and 
where the erime was committed, and knew of the eriminal intent of the 
person or persons who actually did the killing, end were there for the 
purpose of aiding in the commission of suid erime by acts if occasion de- 
mance cl. or for the purpose of encouraging by their presence thr person or 
persons committing said erime, though so acting, would be legally present 
at the commission of said offense and would be principals in its commis- 
sion: or if any of the defendents were at such distance that they could not 
aid in) the actual commission ot the oth Hse, but al the time the ofl nse Was 
committed they were then doing some act in furtherence of the criminal 
design to take the life of John M. Cross, then such persons would also be 
prin ipals,” 

“Ifyou believe from the evidence that John M. Cross was killed at 
the time and place and in the manner and by the means charged, and 
should also by lie Ve that the cle fencdants. fl either of them. Wiis present ut 
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said killing, but that the defendant did not aid or enequrage such 
78 killing, or did not know of the unlawful intent of the party actu- 

ally doing the killing, in that event vou are instructed that detend- 
ants would not be guilty; and you will so find.” . 

“If you believe from the evidence that John M. Cross was killed at 
the time, place, and in the manner and by the means charged in the in- 
dictment, and that defendants were approaching the aay -stacks at the time 
said Cross was killed, but do not believe that the defendants did said 
killing in person, and do not believe that said detendants were acting in 
connection with the parties that did the killing, as above detined, in, that 
event you are instructed that defendants would not be guilt; and vou 
will so find.” 

“Tf you believe from the evidence that as defendants approached the 
hay-stacks, John M. Cross, or any of his party, or any person dt said hay- 
stacks, fired upon the defendants, or did any act showing an intention to 
take the life of any of the defendants, or to inflict upon any of the de- 
fendants serious bodily harm, and that defendants returned said fire, or 
fired to prevent such threatened danger, and that said Cross was thus 
killed, you are instructed that such killing would be justifiable homicide, 
and find defendants not euilty.” 

“Tf you believe from the evidence that John M. Cross had threatened 
to take the life of any of the detendants, or to do anv of the defendants 
serious bodily harm, you are instructed that vou take such threats into 
consideration in order to determine who most likely began tlte combat ; 
but that defendants would not be justified on account of said: threats in 
taking the life of said Cross, unless said Cross, at the time he was killed, 
did some act showing an intent on his part to kill or seriously harm some 
of the defendants, or that his acts, then done, so appeared to the defend- 

ants from their standpoint.” , 
79 “The rnstruetions above viven are limited. so faras the evidence 
is concerned, by the following instructions : 

“The portions ot Attorm v-Creneral Bradtord’s report were admitted 
in evidence to be considered by vou as to whether or not the statements 
therein contained were made by the parties to said Dradtord ; said Bradtord 
how bere attorney ror the defendants, Th denying thr truth al the 
statements therein contained: and as to whether or not these statements 
were ever rasncts i) rtd Bradtord, 1s i question a) fact lw bye considered by 
vou from all the evidence upon that subject ; and if vou believe the state- 
ments were not so made to said Bradtord, vou are to disrevard the <ame. 
But if von believe from the evidence they were so made to said Bradford, 
then you are instructed to consider them as evidence, but only as to such 
by whom they were made.” the: 

“The evidence of Tavlor Fox was only admitted to be considered by 
vou with reference to such of the defendants, if anv, as were. shown to 
have participated in the acts by him testified, in so far as the bringing of 
the dead bodies throneh Hugoton: and it vou believe from the evidence 
that none of the detendants eaused the said act to have been done. vou 
will disregard said evidence in toto. But if vou believe from the evidence 
that any of the defendants caused theysaid act to be done, then vou will 
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And be it further remembered, that on the 8th day of July, 1890, the 


jury returned into open court the following verdict : 


“ We, the jury, would respectfully represent to your Honor that we 
find (. Kk. Cook, J. B. Chamberlain. O. J. Cook. Cyrus Frease, J. 
Lawrence and Joho J. Jackson guilty of murder as charged in the indict- 
ment. We find Wm. O'Connor, A. M. Donald, Smith Grubb, J. W. 
Calvert and Jno. A. Rutter, not guilty. 

* As to kad, Bowden. we agree that it isa mistrial, 

“Ino. L. BALLINGER, Foreman. 


** 


“JuLy 8, 1890. 


80) Which verdict was received into open court by the court, and 
Upon which the following yudgme nt Wiis rendered by the court, to 
wit: 
| The judgment will appear in the record filed upon writ of error. | “R.” 
And be it further remembered that atter the said verdict and judgment 
wis thereon rendered, the det ndants. and each ot them. tiled their motion 
tor a new trial, in words and figures as tollows: 


[NITED STATES 
Me. No. 20), 


SAMUEL RoBINSON AND TWENTY-NINE OTHERS. ) 


In the United States circuit court for the eastern district of Texas, holding 
session at Paris, Texas, 


The defendants, C. E. Cook, O. J. Cook, J. B. Chamberlain, Cyrus 
Frease, John Jackson, and J. Lawrence, they and each of them come and 
move the eourt to set aside the verdict in this case. and grant them a new 
trial, TEP von tha following cvrounds, fo wit: 

Ist. The court erred in making the order for a special venire of sixty 
men in this case on the 3d dav of June, 1890, or in making any other 
order in the ease at this term of this court : hecause the Hon. C. B. 
Sabin, United States district judge for the eastern district of Texas, died 

por about the 2d day of Lpril, T8900, a ul betore the commencement of 


present term of this eourt. and ti reetpy this othe of «district jude ray | 


this district became vacant, and all the proceedings in this court, including 
this case, wer continued by law unit the next stated term after the ap- 
proonmntrnne nf anne qualification ‘yi Jude Drs iri 
%1. The eourt erred in overruling the detendants’ challenge to the 
S| Wray of jurors, summoned under the orde: of court of date June 
> LS). nnd i red Simei. Spec il ve Tih t rved (ot) the detendants, 
is -hown by le t ndants’ Dill of exes pot ieotis, 


3d. The eourt erred in retusing to allow the defendants the regular 
poche | of jurors summoned and in attendanes Upon the court at this tern, 
trom which tip se leet ana compl Te Tie yu wa after the special venire =titti- 
moned under thy orc r of thy emonuirt, of date June al, 1 Sf), had bye lh CX- 
hansted, and in compelling the defendants to complete the jurv from a 
rk and commissioner, as required 
of exceptions, 


venrre of ~IXt\ men not drawn by Tre ale 
+ : 11 
bv law as shown by the defendant< bill 
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ith. The court erred in refusing to have the jury impaneled.and sworn 
according to the requirements of the statutes of Texas. 

Sth. The court erred in excluding from the jury the testimony of W. 
S. Stehle. offered by defendants, of threats of deceased, Johu NI. (Cross, 
against defendant Sam Robinson, as shown by defendants’ bill of exeep- 
tions, , 

6th. The court erred in refusing to allow the witness Oren Shirley to 
be sworn and testifv in the canse, and in depriving these defendants of 
the testimony of said witness before the jury, as shown by the defendants’ 
bill of exce ptions, : . 

7. The court erred in excluding from the jury the conversation and 
statement of deceased, John AML. Cross, to witness S. W. Dunn, as shown 
by defendants’ bill of exceptions, ; 

Sth. The court erred in exeluding trom the jury the threats of the de- 
ceased, John M. Cross, against Sam Robinson and some of thése detend- 
ants, made to witness P. TH. Furguson, as shown by defendants’ bill of ex- 
ceptions, 

9th. The court erred in excluding from the jury the conversation be- 

tween the dec asec, John \l. ( TOSS, and the Witness ie A. Hvatt, 
9 on the Tha before the killing as sworn by the detendants’ bill ot 
exceptions, 

loth. The court erred in excluding from the jury the testimony of Noah 
Levy as to the statements of deceased, John MM. (ross, to the witness, and 
for whint PUP pose the decensed “cnt the = witness, (ol) the 2th dav ot 
July, ISSS8, from the camp on Gough Creek to Moscow, Kansas, as shown 
by the defendants’ bill of exceptions, 

| Ith. The court erred 1 w“dimitting 1 ey idence the letter purporting oO 
have been written by the defendants’ witness Elmer MeNe le to S. N. 
Wood. in regard to being subpeenaed in this case asa Witness, as shown by 
defendants: bill of exe pythons, - 

Ith. The court erred in admitting the testimony of Tavlor Fox as to 
his having been shot at by one Feasor on the next day after the deceased, 
Jolin M. Cross, was killed ; and as to his having been taken to -Hugoton 
against his will; and as to the declaration< and threats of the defendants 
CP’Connor and Donald, Aguinst Wood and Short, on the next dav‘atter the 
killing,as shown by the defendants’ bill of exceptions, 4 

sth. The court erred in admitting the evidenee of the witness Le 
Doux, aus to the dec] rations, statements, and threats of some of the de- 
fendants against the witness Le Doux. and the people of Voorhites, Kan- 
sas, as shown by defendants’ bill of exceptions. 

l4th. The court erred in allowing the prosecution to ask the witness 
Seott if he had not offered the witness Keen Haws two hundred ddllars to 
goto Kentucky, and then permitting the prosecution to show by Keen 
Haws that Scott had madesueh an offer: and the court erred in refusing to 
allow the detendants C.F. Cook and A. M. Donald, when testifving as 
witnesses for themselves and the other defendants, to state what the con- 
versation was between C. KE. Cook and Keen Haws at MePherson, 

Kansas, and to explain to the jurv what, if anvthing, was said by 
83 Cook to the witness Haws about paving him to testify for-detend- 
ants, as shown by the defendants’ bill of exceptions. . 
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15th. The court erred in admitting in evidence, over the objections of 
the defendants’ counsel, portions of an article published in the Liberal 
Leader, purporting to have been signed by C. E. Cook, as shown by the 
detendants’ bill of exceptions. 

16th. The court erred in permitting the counsel for the Government to 
read from the report of Attorney-General Bradford, in the hearing of the 
jury, certain statements, and then ask the witness Bradford if he did not 
make the statement so read in said report; and the court erred in admit- 
ting in evidenee, over the objection of defendents, certain parts of said 
report ; and, after allow Ing the (rovernment to read i part ot the report in 
evidence, the court erred in refusing to allow the defendants to read in 
evidence another part of the report—all ef which is shown in the defend- 
ants’ ball of exceptions. : 

l7th. The court erred in the following part of the charge to the jury: 
. If you heheve from the evidence that John M. (‘ross was murdered in 
No Man’s Land or the Neutral Strip, as hereinafter defined, prior to 
October 3ist, S89, vou instructed that said No Man’s Land or Neu- 
tral Strip is within the jurisdiction of this court, and if the parties so kill- 
ing said Cross have committed any offense, thev can be tried and punished 
in this court,” tor the reason that it is violative of the sixth amendment 
to the Federal Constitution, and tor the further reason that it assumes 
that John M. Cross was murdered. 

ISth. The court erred in its charge to the jury in defining express 
malice, 

Ii%th. The court erred in charging the jury as follows: “AIl persons are 
principals in the commission of a crime if they are present at the time it 
is committed, and, knowing the unlawful intent of the party who actually 
commits the crime, consent, procure, advise, or assist In the commission of 

the same,” 

‘4 20th. The court erred in th following paragraph of the charge : 
| é‘ by the term * present,” as above used. is not meant that each of the 
defendants must have been actually and physically at the place and at the 
rime John M. (ross wus killed : bit if tl C\ were bear the place when and 
where the erime was committed, and knew of the eriminal intent of the 
person or persons who actually did the killing, and were there for the 
purpose of aiding in the commission of said crime by acts if occasion de- 
mandedd. or for the Purpose of f nceouraginy by their presenee the person 
or persons so committing said erime, though so acting, would be legally 
present at the commission of said offense, and would be principals tn its 
COMMISSION : or, yf any of the cle fendants were at such nN distance that 
thev could not aid in actual commission of the offense, but at the time the 
offense was committed they were then doing some act in the furtherance of 
the criminal design to take the life of John M. Cross, then such persons 
would alse he principals, 

21st. The court erred in the following paragraphs of the charge: “ If 
Vou believe from the evide nee that John VI. (‘ross Wis killed at the time 
and place and in) the niathner and by the means charged, and should also 
believe that the defendants, or either of them, was present at said killing, 
het that the defendants did not aid or eneourage such killing. or did not 
kere of the unlaw fis] Intent of thi pert actually doing thy killine, in 


that event vou are instructed that detendants would not be euiltv: and 


58 C. E. COOK ET AL. VS. THE UNITED STATES. 
you will so find.” * * * “Tf you believe from the evidence that 
John M. Cross was killed at the time and place and in the manner and 
by the means charged in the indictment, and that the detendants were 
approaching the hay-stacks at the time Cross was killed, but do not: believe 
that the defendants did said killing in person, and do not believe that 
said defendants were acting in connection with the parties that did 
85 the killing as above defined, in that event you are instructed that the 

defendants would not be guilty; and you will so find.” 

22d. The court erred in instructing the jury as follows: “ If you believe 
from the evidence that as defendants approached the hay-stacks Tohn M. 
Cross, or any of his party, or any person at said hay-stacks, fired upon the 
defendants, or did any act showing an intention to take the life of any of 
the defendants, or inflict upon any of the defendants serious bodily harm, 
and that defendants returned said fire, or fired to prevent such threatened 
danger, and that said Cross was thus killed, vou are instructed that such 
killing would be justifiable homicide, and find defendants not guilty.” 
’ . ? a you believe from the evidence that John M. Cross had 
threatened to take the life of any of the defendants, or to do any of the 
defendants serious bodily harm, vou are instructed that you take siid 
threats into consideration in order to determine who most likely began the 
combat; but that defendants would not be justified on account of said 
threats in taking the life of said Cross, unless said Cross at the time hé was 
killed did some act showing an intent upon his part to kili or seriously 
harm some ot the detendants, or that lis acts, then dlone, st) appeared to 
the defendants from their standpoint.” . * «Phe instructions given 
above are limited by the following instructions : The portions of Atvorney- 
General Bradford’s report were admitted in evidence to be considered by 
you as to whether or not the statements therein contained were made by 
the prurties to said Bradtord, sid Bradford how bemg the attorney for the 
defendants, and denying the truth of the statements therein contained ; 
and as to whether or neo the ~’ stutements were ever made to artic Bradford 


is a question of fact to be considered by you from all the evidence upon 
that subject ; and if You believe the stuftements were pot so made to <td 
Bradford, vou are to disregard the same. But if vou believe trom 
S6 the evidence they were so made to Bradford, then you are instructed 
to consider them as evidence, but only as to such parti . bys Whom 

thev were made.” | 

23d. The court erred in further instructing the jury as follows : Thi 
evidence of Taylor Fox was only admitted to be considered by vou with 
reference to such of the dete nants. if anv, its were Sit wh to have ;parth le 
pated in the aets by him testified, in so far as the bringing of the dead 
lnnlies through Llugoton : and af vou believe from the evidence tlrt mone 
of the defendants caused said nets to be done, Vol will disr card sid ts i- 
dence in toto. But if vou believe from the evidence that any of the defend- 
ants caused said act to be done, then vou will consider it only as to such 
defendants, and none others.” 

24th. The court erred in receiving the verdict from the jury and. reading 
it, When there was a mistrial as to apart of these defendants, then return- 
ing it to the jury, and afterwards receiving and having a different. verdict 
returned into court, wher Lys four of these defe ndlants, asx to whom there 
was a mistrial by the former verdict, were convicted, 


a0 te 
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25th. There was no evidence showing that the crime with which these 
defendants, or either of them, are charged and have been convicted, was 
committed in the eastern district of Texas, and there was no evidenee to 
show that Wild Horse Lake, where the killing took place, was in the 
jurisdiction of this court. 
26th. The verdict of the jury is contrary to the evidence in this, the 
evidence of the eye witnesses for the Government is conflicting : does not 
show that all these defendants were pres nt at the killing, or that they 
participated in or had anvthing to do with the killing : and there ix no 
charge or proof of conspiracy ; and the verdict is not sustained by sufficient 
evidence. 
Hopars, PoLLaArp & Hope@ss, AND 
Duptey & Moore, 
lfforneys for thie Defe ndants. 


7 W hich motion for a new trial came on to be heard by and before 
the said court at said term, and was, by said court, during said 
term, to wit, on July 17, 1890, and in open court, overruled, and the defend- 
ants, and each of them, refused a new trial ; to which judgment and order 
the defendants, and each of them, in open court, then and there excepted. 
And be it further rete mbered that. alter defendants’ motion for “nnew 
trial was overruled, the defendants, and each of them, at and during said 
term of the eourt, and on the sciliie day, moved in arrest of judgment on 
the following grounds: 


THe UNrrep STATES 
(ss, P No. 0), 
Samuen. Ropinson AND TWENTY-NINE OTuHERs. } 


In the United States cireuit court for the eastern district of Texas, at Paris, 


Texas 


And now come ©, kK. Cook,O J. 4 Th 5 Bb. Chamberlain, John Jackson, 
('vrus | Oy ‘ist, and Pg Law rence, \W I milk cle ic ndants in the above-entitled 
cause, and thev, and each of them, move the court to arrest the judgment 


of convietion aoanist t hie rt) in ecaic f Ine’. LLP Orr t he following erounds, to 
wit : 

lst. This eourt hac tye jurisciet nto trv thes defendants, or either of 
thy Mn. for the f rime all re | in Tie tw) I UG etiment avast thie ii bernise 
thi strip ote HINES known i- No \] in Land. wih re the erime with which 
thev ire’ ¢ ly irevred Is all road to nave been minitted, Was bot embraced in, 
and a not. at thi time of thy ull iy do ne, in long to any Lnited States 
judicial district which had been previous! ascertained ny law. 

é l, Lie Calise the eri with which the , and each ol thi Mn, are charged 


77 the ill ot indietme hit. ind >] which thes have been convicted, 
ss is not alleged or shown to have been committed in the eastern dis- 
triet of Texas, but, on the contrary, it appears affirmatively that 
the ecountrv where the crime is charged to have been committed did not 
belong te, and formed no part of. the eastern district of Texas at the time 
of the commission of the crime, but since has been fred. to and made 


a part of such district. 
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3d. Beeause, if such strip of country, known as No Man’s Land, at 
the time of the commission of the crime, belonged to any United States 
district which had been previously ascertained by law, the defendants, and 
each of them, had a constitutional right to be tried in such district s6 ascer- 
tained ; and this court had no jurisdiction to try these defendants, or either 
of them, and is without authority or jurisdiction to enter judgment upon 
the verdict of the jury. 
ith. The trial avd all proceedings in this case at this term of th court, 
including the verdict of the jury, is a nullity, tor the reason that, upon the 
death of the Hon. C. B. Sabin, United States district judge for the Paster 
district of ‘Texas, said office became vacant, and all the proceedings of this 
court, including this case, was continued, of course, under the law until the 
next stated term after the appomntment and cualification of his sHgcessor, 
and neither Judge Boarman nor Judge Bryant had anv power to open, 
organize, or hold the present term of this court, at which this case was 
tried, 
oth. The bill of indietme hit does hat charg the crime of murder, It 
does hot sulle (re when the deceased, John M. ( ross, died, or that lie died 
within a year and a day from the time of the infliction of the .mortal 
wounds, or that the wounds allewed eaused his death, or that the deceased 
died within the territory in the jurisdiction of this court. 
Hopars, Pontarp & HopGes, AND: 
DepLeEy & Moore, 
Attorneys for De fe ndants, 


RY Which motion in arrest of judgment came on to be heard by and 

before the said court at said term, and was by said court un the 
same of its overruling of the motion for a new trial, to wit, on July 
17th, S90, in open court overruled, and its motion denied ; to which 
ruling and judgement of the court thie iT if ndants, ana each ‘yl them, 1) Open 
court, then and there excepted, 

And be it further remembered that on the 18th day of July, 1So0), the 
United States district attorney for the eastern district of Texas moved for 
sentence Upon each of the defendants tn accordance with the verdict and 
judgement of the court, which motion was granted ; and thereupon, on the 
Is8th dav of July, 1890, it was ordered and adjudged by the count that 
each of the detendants. to wit. C. EB. Cook. Oj J. ¢ ook. &. Bb. ¢ ‘hamber- 
lain, Cyrus Frease, John J. Jackson, and J. Lawrence, be remanded to 
the eustody of the lL nited States marshal i) the eastern district of ‘Texas 
until the Oth day oft December, A. 1), PS), and that (vn) snd day each ot 
the said defendants, at some place to be arranged by said marshal, at Paris, 
Texas, be by said marshal hanged by the neck until he is dead, in’ the 
following words and figures, to wit: 


THE UNITED STATES ) . 
re, No. 20. , 
. & oor. | ° 


This day, this Cause being ealled, the (nited States, by the Lnited States 
attorney, appeared, and the defendant, C. EE. Cook, in his own proper.person 
and by attornevs, appeared, and the defendant C, E. Cook being asked by the 
court in open court if he had anything to sav why the judgment and the 


C. E. COOK ET AL. VS. THE UNITED STATES. 61 


sentence of the court should not be pronounced upon him in accordance 
with the verdict of the jury rendered in this cause on a former day 

90) of this term, to wit, the Sth day of July, A. D. 1890, and the judg- 
ment of the eourt enter d thereon : and he ood CaUSC being shown 

in bar thereof, it Is ordered and adjudged by the court that the defendant 
C. Ek. Cook, who has been adjudged guilty of murder, shall, on Friday, 
the nineteenth day ot Decemly. n 2 ED IAG. between the hours of ten 
o clock me Re and hour oO clo kk }). ln.. in the city ot Paris, 1D Lamar ( ounty, 
Texas, be huny by the neck until he is dead. 
And the clerk of this court is ordered 
accordance with this sentence, which shall be direeted and delivered to the 


La IsStie ‘| death Wirriuil in 
marshal of the eastern district of Texas, who shall execute the same 
according to law. \nd the detendant C. BE. Cook 1s now remanded to the 
jal 7D Lan ar (i wWoiv. to await fhe exer it} mm of this SeTITEnICe, 
Davip EK. Bryant, Judge. 
Done in open court this Julv IS. ISo 
Tue UNITED STATES 
“P » SO. “74 
(). as (*OOk. 


This day, this eause being called, the United States, bv the Lonited Stares 
attorney, appeared, and the defendant, in his own proper person and = by 
attorneys, appeared, and the defendant O. J. Cook betng asked by the court 
in open court if he had anything to say W hv the judgement and the sentence 
of the court should not be pronounced upon him in accordance with the 
verdict of the jury rendered in this cause on a former day of this term, to 
wit, the Sth day of July, A. D. 1890, and the judgment of the court 
entered thereon : anc ne cron Cullis Ly ny shown 1 beat tin reot. i Is there- 
fore ordered and adjudged by the court that the defendant O. J. Cook, 
who has been adjudged guilty of murde) shall, (ot) riday . the rine ten nth 
dav of December, A. D. 1890, between the hours of ten o'clock a.m. and 
four o'clock }). thh.. in the city of Paris. 1 Lamar ( ounty, ¥ Aas, be hung 
by the neck until he is dead. 

“And the clerk of this court is ordered to issue a death warrant. in 
accordance with this sentence, which sh ill be directed and delivered to the 
marshal for the eastern district ot Texas, \\ ho shall evectte thi “ime accord - 
ing to law. And the defendant O. J. Cook is now remanded to the jail 
of Lamar County, to await the execution of this sentence, 

. Davip EK. Bryant, Judge. 


Done in open court this July 18, 1890. 


Q] THe UNIrep STATES )} 
rex, »No. 20. 
(Cyrus IF REASE. } 


This dav, this cause being ealled, the l nited States, by the United 
States attorney. appeared, and the defendant. in his Own prrer py r person 
and by attorneys, appeared, ana the li lt ndant Cyrus I rease being asked 
by the court in open court if he had anvthing to sav why the judgment 
and the sentence of the court should not be pronounced upon him in ae- 
cordance with the verdict of the jury rendered in this ceuse on a former 
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day of this term, to wit, the 8th day of July, A. D. 1890, and the judg- 
ment of the court entered thereon ; and no good cause being shown in bar 
thereof, it is ordered and adjudged by the court, that the defendant ('vrus 
Frease, who has been adjudged guilty of murder, shall, on Friday, the 
nineteenth day of oir ame A. 1). Pst, between the hours ot teu o'clock 
a.m. and four o'clock p.m., in the city of Paris, in Lamar ¢ — Texas, 
be hung by the neck vatil he is dlead. 

And ‘the clerk of this court is ordered to issue a death warrant in de- 
cordance with this Sencence, which shall be direeted and delivered to the 
marshal for the eastern district of Texas, who shall exeente the same ae- 
cording to law. And the defendant John J. Jackson is now remanded to 
the jal of Lamar ¢ ‘ounty, to await the execution of this sentence. 

Davip Kk. Bryant, Judge. 

Done in open court, this July 1S, TSO, 
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Tue UNrrep Strat ES ) 
re. No. “t). 
J. B. CHuaMBERLAIN. | 


This day, this case being called, the United States by the United 
States attoruey appeared, and the defendant, J. B. Chamberlain, in’ his 
own proper person and by attorneys, appeared, and the defendant J. B. 
Chamberlain being asked by the court in open eourt if he had anything to 
say why the judgment and the sentence of the court should not be pro- 
nounced upon him in accordance with the verdict of the jury rendered 
in this cause on a former day of this term, to wit, the 8th day pf July, 
A. 1). L890, and the judgment of the Court entered thereon : and: no good 
cause being entered in bar thereof, it is ordered and adjudged by the court, 
that the defendant J. B. Chamberlain, who has been adjudged guilty of 
murder, shall, on Friday, the nineteenth day of December, A. D. 1890, 

between the hours of ten o'clock, a. m. and four o'clock p. m., in 
92 the city of Paris, in Lamar County, Texas, be hung by the neck 
until he is dead. . 

And the clerk of this court is ordered to issue a death warrant in ae- 
cordance with this sentence, which shall be directed and delivered to the 
marshal for the eastern district of Texas, who shall execute the same ac- 
cording to law. And the defendant J. B. Chamberlain is now remanded 
to the jail of Lamar County, to await the execution of this sentence. 

Davip FE. Bryant, dudge. 


Done in open court, this July 18, 1890. 


Tue Unirrep STATES ) 
MS, > No. ~0, 
JOHN J. J ACKSON, } 


This day, this cause being called, the United States, by the, United 
States attorney appeared, and the defendant, in his own proper person and 
by attorneys, appeared, and the defendant John J. Jackson being asked by 
the court in open court if he had anything to say why the judgnient and 
the sentence of the court should not be pronounced upou him in aceord- 
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Cc. E. 
ance with the verdict of the jury rendered in this cause on a former day 
of this term, to wit, the Sth day of July, A. D. 1890, and the judgment 
of the court entered thereon; and no good cause being shown in bar 
thereof, it is therefore ordered and adjudged by the court, that the defend- 
ant John J. Jackson, who has been adjudged guilty of murder, shall, on 
Friday, the nineteenth day ot December, A. D. 1890, between the hours 
of ten o'clock a.m. and four o'clock p. m., in the city of Paris, in Lamar 
County, Texas, be hung by the neck until he is dead, 

And the elerk of this court is ordered to issue a death warrant in ae- 
cordance with this sentenee, which shall be directed and delivered to the 
marshal for the eastern district of Texas, who shall execute the same ae- 
cording to law. And the defendant John J. Jackson is now remanded to 
the jail of Lamar County, to await the execution of this sentence. 

Davip Kk. Bryant, Judge. 


Done in open court, this July LS. TSS), 


THe UNrIrep STATES ) 
vs, » No. 20. 
J. LAWRENCE. } 


This day, this cause being called, the United States, by the United 
States attorney appeared, and the defendant, in his own proper person 
93 and by attorneys, appeared, and the defendant J. Lawrence being 
asked by the court in open court if he had anything to say why 
the judgment and the sentence of the court should not be pronounced upon 
him in aceordanee with the verdict of the jury rendered in this cause on 
a former day of this term, to wit, the 8th day of July, A. D. 1890, and 
the judgment of the court entered thereon; and no good cause being 
shown in bar thereof, it is therefore ordered and adjudged by the court, 
that the defendant J. Lawrence, who has been adjudged guilty of murder, 
shall, on Friday, the nineteenth dav of December, A. D. 1890, between 
the hours of ten o’ciock a.m. and four o'clock p. m. in the city of Paris, 
in Lamar ( ‘ounty, ‘Texas, be hung by the neck until he is dead. 

And the clerk of this court 1s ordered to issue a death warrant in ac- 
cordance with this sentence, which shall be directed and delivered to the 
marshal for the eastern district of Texas, who shall execute the same 
according to law. And the defendant J. Lawrence is now remanded to 
to the jail of Lamar County to await the execution of this sentence. 

Davip E. Bryant, Judge. 


Done in open court this 18th day of July, 1890, 


And the United States circuit and district court for the eastern district 
of Texas, holding sessions at Paris, Texas, being about to adjourn for the 
term, and there appearing to the court good and sufficient cause and 
reasons for allowing the defendants in this cause, and each of them, time 
to file their petition in this court praying for a writ of error to remove 
the proceeding in this cause to the Supreme Court of the United States, 
that the final judgment rendered in this cause may be reéxamined, re- 
versed, or affirmed by said Supreme Court of the United States on such 


64 Cc. E. COOK ET AL. VS. THE UNITED STATES. °* 


writ of error, the following order was made by the court in this cause, 
and entered of record : 


{The order will appear in record on writ of error to effect that the court 
granted sixty days from the 19th day of July, A. D. 1890, to the defend- 
ants, and each of them, to file their petition for writ of error in this 
cause, | 
94 To all of whice acts, doings, rulings, orders, judgment, and sen- 

tence of the court, and to each and every one of them, the defend- 
ant, i} kK. ( ‘ook, (). Be Cook, J. b. Chamberlain, ( ‘vrus rease, John Be 
Jackson, and J. Lawrence, and each of them, did then and there at the 
time and do now here except, and in open court here tender this their bill 
of exceptions, and the bill of exceptions for each of them, showing all 
such acts, doings, rulings, orders, judgments, and sentence of the court; 
and pray that the same may be signed and sealed by this court, and filed 
as a part of the record of this cause. : 

This bill of exceptions allowed in open court this July 19th, A. D. 
PSO0. 

Witness my hand and official signature day and vear above written. 

(Signed) Davip KE. Bryant, 
Judge of the U.S. District and Crrenit Conrts 
of thre astern Lhistriet of Tevas. 


( Endorsed :) No. 70), The United States « Sam Robinson and 29 
others. Bill ot exceptions, Kiled July 1%. PSO, H. HH. Kirkpatrick, 
clerk, : 


95 (Cover :) In the Supreme Court for the United States of Amer- 

ica. C. EE. Cook, O. J. Cook. Cyrus Frease, J. B. Chamberlain, 
John Jackson, and J. Lawrenee, plaintiffs in error, vs, The United States, 
defendant in error. Assignment of error.  Rossington, Smith & Dallas, 
Hodges, Pollard & Hodges, B. E. Johnston, attorneys for plaintiffS in 


‘ rr rr. 


96 In the Supreme Court for the United States of America. 
‘ 8 ‘ - . “ a . ’ + \ 
C. k. Cook, O. J. Cook, Cyrus Frease, J. B. ) 
Chamberlain, John Jackson, and J. Lawrence, | 
plaintiffs in error. | 
vs, 


ry 7 ‘ 
Tue UNITED STATES, DEFENDANT IN ERROR. | 
Assiqnine nf oF error, 


And the said C. E. Cock, O. J. Cook, Cyrus Frease, J. B. @hamber- 
lain, John Jackson, and J. Lawrence now come, and each of them sever- 
ally for himself, and says: That a final judgment of the circuit! court of 
the United States of America, within and for the eastern district of Texas, 
within the fifth cireuit, sitting at Paris, Texas, was on the 18th dav of 
July, A. D. 1890, rendered against them and each of them in a pretended 
proceeding by indictment found against them by a grand jury of sdid court, 
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charging them and each of them with having committed the erime 
O7 éf murder on the 25th day of Jaly, A, D. 1888, in the territory 

known as“ No Man’s Land” or the “ Neutral Strip ;” that they 
and each of them were sentenced to be hanged by the neck until they and 
each of them be dead: that the 19th day of December, A. D. 1890, was 
set and appointed for the execution of said sentence; that in the reeord 
and proceedings of the said circuit court in assuming jurisdiction and trv- 
ing plaintitis in error, and in the various rulings by said eourt made upon 
the trial thereof, receiving the vereict of the jury, rendering judgment, 
overruling plaintiffs in error, motions fora new trial and in arrest of judg- 
ment, and sentencing the said plaintiffs to be hung, as shown by the tran- 
script thy reol here in tiled, there Wits al 7 Is reat and manifest error to the 
injury of the plaintiffs in error and to th mjury of each of them, which 
said errors the plaintiffs in error and each of them now sign and number 
as tollows, to wit: 

First. The Honorable Alex. Boarman had no authority to convene and 
hold i oterim of said eourt comeip neg on the 2 Ist day cot April, PSt), be 
eause, as shown by the record tiled herein, the said Boarman was at that 
time the duly appotnted and qualified distriet judge, in and tor the western 
district of Louistana, and not a Federal judge of a district in Texas: that 

the Honorable C. B. Sabin was the duly appointed and qualified 
Gs judge of the eastern district of Texas, upto and including the 30th 

lay ol March. ISO), on which last said day he ched : that the office 
of district judge for the eastern district of Texas was vacant until the 
secoud dav of June, 1890, when the honorable David E. Bryant, who had 
been appointed and contirmed, qualitied by taking the oath of office as judge 
of the eastern district of Texas ; that the Honorable David E. Bryant had 
ne authority or power to transact the business of said eourt and ry these 
plaintiffs in error at the said stated term. 

Second, The court erred ‘in making the order for a special venire of 
sixty men ou the third day of June, 1890, to be summoned from Fannin 
and Red River Counties, exclusively, to serve as jurors in the trial of said 
cause, because these plaintiffs in error, by order of the court made and 
entered of record on the 29th day of June, 1890, had been served with 
copies of the venire of regular jurors summoned for the term of said court 
commencing on the 21st day of April, 1890, 

Third. The court erred in overruling the plaintiffs in error’s challenge 
to the array. of jurors summoned under the order made June 5, 1890, 
because the plaintiffs in error had been served with a copy of the names of 
the regular venire drawn and summoned trom the body of said district to 
<erve at the said term of said court; because said array of jurors was 
drawn and summoned and lists of their names served on plaintiffs tn 

error since they announced ready for trial on a former day of said 
a4 term of said court ; because there had been no order made setting 

aside or challenging the array of jurors, a list of whose names was 
first served upon the plaintiffs in error as aforesaid ; because said venire 
was summoned from Fannin and Red River Counties, and not from the 
boaly of the eastern district of Texas; because said jurors, a list of whose 
names was drawn and summoned to serve as jurors at the said term of 
said court and served upon plaintiffs in error, were teen in the court room, 
and ne reason was shown why they should not serve as jurors in this ease. 
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fourth. The court erred in refusing to allow plaintiffs in efror to have 
the regular panel of jurors whe had been summoned and in agtendance in 
court, called to complete the jury or disqualify or be challenge datter the 
venire of sixty had been exhausted, and in ordering the marshal to sum- 
mon fifty talesmen to complete said jury ; because there was no power or 
authority in the court to order the marshal to summon jurors from the 
bystanders until from challenge or otherwise there is not a petit Jury. to 
determine any cause pending in a court ; and because the regular panel of 
jurors for the term were in attendance upon the court, and tiad not by 
challenge or otherwise been determined to be ine ‘ompetent jurors, 

Kifth. The court erred in admitting the testimony oft Pavlor ox, as 

to his having been shot at by one Feasor on the next day after the 
100 deceased, John M. Cross, had been killed, and as to his having been 

taken to Hugoton against his will, and as to the declarations and 
threats of the defendants in the court below—O’Connor and Donald against 
W ood and Short—on the next day after the killing, and in overruling the 
plaintiffs in error’s objections thereto as shown by record filed hérein. 

Sixth. The court erred in admitting the evidence of LeDattx as to the 
declarations, statements, and threats of some of the defendants ii the court 
below against the witness LeDaux and the people of Voorhe os, Kansas, 
and in overruling the plaintiffs in error’s objections thereto as. shown of 
record filed herein. 

Seventh. The court erred in overruling the objections of the plaintiffs 
in error and admitting as evidence portions of an article published in the 
Liberal Leader, purporting to have heen signed by C. E. Cook, one of the 
plaintiffs in error, because there was no evide nee that C. E. Cook ever 
wrote said article; because witness Willsteap, mee published said article, 
was unable to testify that he received the article by due course of mail ; 
because there was no proot ot any corre spondence between Cook and said 
witness by mail, and did not know the handwriting of said Cook; and 
because said witness did not know that said Cook wrote said article, 
and because there was no predicate laid for its introduction for impeach- 

ment. 
10] Kighth. The court erred in overruling the objections od plaintiffs 

in error and allowing the prosecution to ask the witness, Scott, if he 
had not offered the witness Keen Haws two hundred dollars to go to Ken- 
tucky, and then permitting the prosecution to show by Keen Haws that Seott 
made such an offer; and the court erred in refusing to allow the defend- 
ants, C. EK. Cook and A. M. Donald, in the court below, when testifving 
as witnesses for themselves and other defend: aunts, to state what the conver- 
sation was between C, E. Cook and Keen Hawe at MePherson, Kansas. 
and to explain to the jury what, if anything, was said bv Cook to the wit- 
ness Haws about paving him to testify for defendants in court below, and 
sustaining the Government’s objection thereto, as shown by reeord filed 
herein. ; 

Ninth. The court erred in overruling the objections of plaintiffs in er- 
ror and admitting in evidence the letter purporting to have been written 
by the defendants’ witness, Elmer MecNeeley, to S. N. Wood, in regard 
to being subpenaed in this case as a witness, as shown of record filed 
herein, 
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Tenth. The court erred in permitting the counsel for the Government 
to read from the/report of Attorney-General Bradford in the hearing of the 
jury certain statements, then asked the witness Bradford if he did not 
make the statement so read in said report, and overruling the objections 

of plaintiffs in error thereto; and the court erred in admitting in evi- 
102s denee, over the objections of plaintiffs in error, certain parts of said 

report, as shown of record filed herein, because said witness Bradford 
was placed upon the witness stand by the Government as a rebutting witness 
after counsel for Government knew what he would testify to, and said wit- 
ness had testified as such rebutting witness to the exact facts that the Gov- 
ernment’s counsel had expected him to testify to; and because said witness 
had stated that plaintiff in error, C. E. Cook, did) not state to him in lan- 
guage or in substance the statement eontained in said report : hecause what 
witness stated in said report Was not a report required oft him in his oth- 
cial capacity as attorney-general of the State of Kansas, Neither said re- 
port nor any part thereof was relevant or competent, and is hearsay, and 
ought not to have been admitted in evidence. 

eleventh. The court erred in sustaining the objection of the Govern- 
ment and excluding from the jurv the conversation and statement of 
deceased, John M. Cross, to witness S. W. Dunn, and excluding the testi- 
mony of said Dunn, to the effect that said Dunn was sheriff of Seward 
County, Kansas, and went to Woodsdale, Kansas, only a few days before 
the killing of John H. Cross, to arrest Bob Hubbard, who was killed at 
the same time that Cross was killed. That witness made his business 
known to Cross, and informed Cross that he, the witness, had a warrant 

tor Hubbard, charging him with the offense of assault with intent 
LO to kill. Cross first said, “lam now looking for Hubbard, and 

you can get him;” but later in the day Cross told witness that he, 
Cross, had had a good deal of trouble in Stevens County ; that certain 
parties had given him dirt. He named the Ceoks, Chamberlain, Calvert, 
and Sam Robinson (defendants below) as the parties who had given him 
dirt. and said he wanted to use Hubbard against the Hugoton tellows ; 
that he thought that Hubbard was thi kind of a man he wanted, and 
theretore he would rather the witness would not arrest him. That witness 
tniled to get Hubbard. That the witness informed the defendants of this 
conversation and these faets betore thi killing of Cross, As shown of 
record filed herein, 

Pweltth. The court erred in excluding from the jury the threats of the 
decens di, dohn \I. (ross, acauinst Sam Robinson cul “Orne of thy =¢ plain- 
titls in error, made to witness T. Hl. Ferguson, and sustaining the Govern- 
ment’s objection thereto, and in excluding the testimony of witness TP. H. 
Ferguson, to the effect that the witness and one John M. Cross (the de- 
ceased) used and oceupied the same off e together, and a short time before 
(‘ross was killed, Cross, in the office one day, speaking about the troubles 
thew had had, sid it ‘“wonld kill Sam Robinson the first opportunity 
he got, and if the Cooks and Chamberlain did not look out, they would 

vet what thev did not want.” And as shown of reeord tiled herein. 
lay Thirteenth. The court erred in excluding trom the jury the tes- 
thmnony of WS. Steele, offered by plaintiffs in error, of threats of 
dee ris dl, John M. (ross, WY inst “im Robinson : that he, the witness, re- 


sided in Hugoton, Kansas, tn July, 1S88: that witness had a conversation 
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with deceased, John M. Cross, only a few days before he was killed; that 
in) said eonve reation Cross made threat- against the lite of Sam Ralinson, 
one of the parties indicted in this cause, but not on trial: that h® heard 
(‘ross savia few dlay- before he Was killed thosat he, ¢ ross, and dedi rnelant 
roint 


San Robinson. could not live in the same county : that he had nofwa 


for Sitti Robimson. ane rhe did not want to arrest him. * Dut. (rod damn 


. , : . , L- 3 | ; *s os } 
him. he would kill him Witness testified to the court that he iftormed 
Sam Robinson of these threat= the same dav. Pout eoutld not =i that ¢ Piss 
made anv threats mrninst emtiver of thre <a fendants on Crh. Line 1) stis- 
tannme Crovernment s olnection thereto. as shown of record fiie«d fbereru 

Fourteenth. The eourt erred in receiving a verdict trom the yrrv, and 

. 
reading it, When there Vas a disagreement as to some of these plaintitt- I} 
. ¢ | ‘ ' # +] 7) ‘ |; t* ‘* : 7 TT “oy ; * ‘ ‘ 
error, then irhine it to the jury, ane atlerward oavinyg and reeeivilhyy a 
diflerent verdict into the court. whereby tour of these piaincitts in error, 


as to witom there was a disagreement by the former verdict, wer 
1.) (*dT) eted Tien verruling tiie Ob ye tions of the plamtiffs:in erred 
thereto, as shown of record filed herein. 

Fifteenth, The court erred in refusing to allow the witness Oren Shir- 
lev to be “Wortl umd testify Wn thre cause, and in depriving these plaintitts 
in error of the testimony of said witness in said trial, to the effect that wit- 
ness hada conversation with deceased, Cross, only a few davs betote he was 
killed, in whieh Cross said to witness, “Tf Sam Robinson didn’t let him 
alone, he would fill his bide so full of shot it wouldn't make a sieve : and 
that Chamberlain had better look out, or he would ret him. too.” As shown 
of record tiled herein, | . 

sextecntt ait Caotrr erred itl —tistinnitiee the {,; vernment » eobieetion 


‘ 
‘ . ' " 
thal fit? Pre i Ti ‘ rrayr’\ thy t; ~PLpppes \ (i] Noah leo ye ‘i 14) thy = 7 if(*- 


ancl « \é 
ment «of thie (peat sed, John \l. ( Poss, fo the Withess, and to what pur 


} : . / ° ! ’ 
pose the «clecensedd sent the - nd witness on tiie 2th aa | July, ISS. trom 


| | " 
Sevent Pane com lin the to ving part the charta@e totl 
2. 
| &. POC e re 
| l hel Pee ery riddi Trie*® cote Tleoti- ci] }) patti ~ iti error tiie meta * ’ lf 
} ! i ‘ | 4 ‘ } \ ( } \ 
Vou beeve Tr CoeVvied bycat ePaolany UM, ross Was murdered mm 0 


Moan’: wal | 4p} riie Nevtra Strip, it herernatter detined, prior ti, Ovetobe) 
oi. iSS.), Vou are rnstruct | threat No Mian Land De Neutra! 


’ i 
ar Strip ts withira the pourtsdietion of this court. and if They parts x) 
' ‘ 

, | ] . ¥ . ? 
killing “aid (oross have comm tted ans lie tse, thev can 1» Tried 

° ; ‘« ' \ ‘ 4% ’ ae 

ane prirraestie oat) this court \s shown bv the re ral tiled Heregit. 

* ' ’ aia } . : > " , 

haehteent .. ha Court erred ow thie Crier tio Line pur in, defining 


CX press rmiiiee. As hown hy ait recora fled erern. 

Nineteenth, The court erred in) overruling the defendants’ objection 
and charging the jurv as follows: “Al persons are principals i the com- 
Tom aliit that it I~ comiunitted, and, 


+} 
. 


Mission of crimp if thes ire pore “ent ait f 
knowing the unlawtul intent of th parts whoactuably commits the ermme, 
consent, procure, mivise, or assist in the commission of the same. 


¢ ’ . 
f aintitts 


Twenttret! Pin ceorlgy erred in) overruline thre oljection of thy epotat 


. : - " @ " 
in error to the following paragraph of the charge to the jurv: "* By the 
term ' present, is abave used, Is POT then that each of the dgtendant- 


Thhiist have been SRL UTSLETA ana plist itty it the place ari at tie t ®ve Jolin 


. 1? } ° ; : , : ° . 
M. Cross was killed: but if they were near the piace when and where the 
' 


¢ 


: 
’ 
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crime was committed, and knew of the criminal intent of the person or 
PrePsatis whe actually idl the killing, and wer there for the PUrpose of 
aiding in the commission of the crime by acts if occasion demanded, or tor 
the purpose of encouraging by their pr sence the person or persons so 
committing said crime, though so acting, would be legally present 
ana would be principals 1) the 
commission ; or if the defendants were at such a distance that they 
‘the offense, but at the time the of- 


i¢hse Was coumiitted thev were then dong some act mn the furtlhy rahce of 
tive eriminal design to take the life i>] John \l. (ross, then such ye rsolis 


LOG ul the COM TISS1ION ot the oth tine’, 


eould not aid in actual commission of 


would also be pred ipetls, , As shown by the reeord filed herein. 

Twenty-first. The court erred in overruling the objections of plamtiffs 
in error to the following paragraph of the charge to the jury: “° [If vou 
lye lie ve trom thi evice nee that doh MM. ( ross Wiis killed at the time and 


; 


place and in the manner and by the means charged, and should alse be- 
lieve that the defendants, Or any ft them, we present af scticl killing, but 


that thie aT fendant- dic not aid or encour ire sti T killing, or did not know 


of the unlawtul intent of the party actually doing the killing, in that event 
Vou are Instructed thot cle femdants would a) M vurlty ~ anc you will so 
’ thy evidence thicet John \l. (ross 


find.” If vou believe from 


Wiis killed ut the tiny nel D th ane 1th OL Ee Sititiiiias ana Dy the heutis 
charged in the indictment, and that the defendants were approaching the 
havstacks at the time Cross was killed, but not beheve that defend- 
ants did the killing in’ person, and do not believe that defendants were 
ting In connection with parties »did the killing as above de- 

LOS fined. in that event vou are instructed that the defendants would not 
be guiltv: and vou will se find.” As shown of reeord filed herein. 

lw y-second. ‘The court erred in overruling the objections of plain- 

- ("| rit insti Lit ihe - - lt vou believe trom the 


mk ~siih Ks that John Nl. 


( ss or ony eC yl his party or any py nat said hbav-stacks fred Upon 
rd cet dants. or did an CT stioV iy ' ntion of taking the hie ot any 

he « rechiitil ifhiet iy) ' ts seri is bodily harry, 

Ml (heron 5 re “aa prevent sic threatened 

(miiherer, Ana that said Cross was thus ll re instructed that such 
ling would be justifiable homicicd nd tind the defendants not guiltv. 


had ther rite ned 


we 
—s 
‘ 
; 


li ti ih me \¢ a Ti} Ti > ; 
| } cod ; ‘ j i i j 
fo take the jife of ANV oO] ne detenadants, rto do anv of the det ndants 
i — i] 
—CTTPOUS trowdil' harm. vou are thetriucted i) stall take such threats 


mto consid ration mm ore - detel t likely commenced the 


defendants would not be justified on the account of 


eombat : Dut that Stiet) 
-. upless said Cross at the time 


<aid threats in taking the lite of the said ¢ 

" : } : ‘ ‘ * , | 7 ‘ 
he was killed did some act showing an intent on iis part to kill or seri- 
(otisiy rt iri) secotile ot thie cle if meiants, i>] (‘Ts t hae I} done =f} chp oy ared 


to the defendants trom their stan pore 
LOY * The instructions given above an mited bv the following in- 
. . . " . 
structions: [he portions of Attor General Bradford's report were 


~ } - j ~ j { | 
idmittedt mnevidenee to be consicde rec my VO yvnether or not the statements 


russ figs 1 ~ bre Bradford. ~i1 7 Bradt red 


” , 
therein contained were made bv thr peal 
’ ' | } | | 
now Deine the Aatlornev fs The delemdiant= ane denuving the truth: the 
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statements therein contained ; and as to whether or not these statements 
were ever made to said Bradford, is a question of fact to be considered by 
you from all the evidence upon that subject ; and if vou believe the state- 
ments were not so made to said Bradford, vou are to disregard the same ; 
but if vou believe from the evidence that they were so made to Bradtord, 
then you are instructed to consider them as evidence, but only as to such 
parties by whom they were made.” As shown by the record filed therein. 

Twenty-third. The court erred in overruling the objections of plaintiffs 
in error, and in further instructing the jury as tollows: “ The evidence of 
Taylor Fox is only admitted to be considered by vou with refere nee’ sue h 
of the defendants, if any, as were shown to have participated in the acts by 
them testified, in-so far as bringing of the dead bodies through Hygoton 
and if you believe from the evidence that none of the defendants °c aused 
said act to be done, vou will disregard said evidence in toto. If you be- 

lieve from the evidence that any of the detendants caused said act 
110 to be done, then you will consider it only as to such defend: apts and 
none others.” As shown by the record filed herein. 

Twenty-fourth. There was no evidence showing that the erirhe with 
which these plaintiffs in error, or either of them, were charged antl have 
been convicted, was committed in the eastern district of Texas: and there 
is no evidence to show that Wild Horse Lake, where the killing took 
place, was within the jurisdiction of this court, as shown by thé record 
filed herein. ‘ 

Twentvy-titth. The verdiet of the jurv is contrary to the evidence, in 
that the evidence of the eve- witnesses of the Government ts conflicting, does 
not show that all of these plaintiffs in error were present at the killing, or 
that they participated in or had anything to do with the killing, ahd there 
is no charge or proof of conspiracy ; and the verdict is not sustained by 
suthcient evidence, as shown by the reeord tiled herein. 

Twenty-sixth. The court erred in assuming jurisdiction of and trving 
plaintitts in error tor ith ott lise all eged te have been committed 1 the 
Neutral Strip or No Man’s Land, the Poth dav ot July. LSS. be CuLse On 
the 25th dav of July, ISS88, said Neutral Strip or No Man’s Land was 
not attached to any judicial distriet of the United States for judicial pur 
poses by any statute or law thenin foree ; because the court at Paria, Texas, 

Was created by an act of Congres- approved er Th of Mareh, 
Lt] ISS, long after the alleged commission of said offense; because the 
said act of 1889 does not in terms or by implication attach*said No 
Man’s Land to the eastern district of Texas tor judicial purposes y+ because 
there is an extensive region of country ving between said No Man’s Land 


and the extreme western boundary of the eastern cistriet of Texaseas tixed 


by law; that at the time of the alleged commission of the alleged offense, 


and at the time of the ereation of the said court at Paris, said land.so ving 


between was attached to another judicial district of the United States for 


judicial PUPposes | that sri No \I ns Lan did hheot orn sumed was hot c“oli- 


tizuous to the boundaries of the eastern district of Texas as fixed by law. 
Twentv-seventh. The court erred in overruling the defendants’ motion 
tor a new trial, and each ot the Le uind-s a | tec] There in, is shown DN the 
record filed herem, : | 
Twents eiehth, The court erred tn I" ling the «cee motion 
cts — 


11) arrest of TT bornene nt. and each of thy vrounds tha ‘lh =; WH by 
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the record filed herein, and especially the fifth ground stated therein ; that 
the bill of indictment does not charge the crime of murder; does not allege 
when the deceased John M. Cross, died, or that he died within a year ann 
2 day of the infliction of a mortal wound, orthat he died from the effect 
of said wound, or that he died within the territory in the jurisdiction of 
the court in which plaintitf in error were tried, 
112 Twenty-ninth. That the court erred in each of the rulings and 
all of the rulings complained of by the plaintiffs in error, as shown 
by the several subdivisions of their bill of exceptions allowed by the court 
of record tiled herein. 

And the said C, E. Cook, O. J. Cook, Cyrus Frease, J. B. Chamber- 
lain, John Jackson, and J. Lawrence, and each of them, pray that the 
judgment aforesaid may be reversed and annulled, and absolutely held for 
nothing ; and that they, and each of them, may be restored to all things 
which they or either of them have lost by reason of the premises aforesaid. 

By Rossincrox, Svirn & DALLAs, 
Hopces, PoLLArp & HopnGes, & 
B. E. Jounston, 
Attys. for Pitts. in Error. 


i kndorsed) : The L nited States Vs. Sam | Robinson & others, No. 20. 
Assigument of errors. Filed Sept. 6, 1890. H. H. Kirkpatrick, clerk. 


113 In the cireuit court of the United States, in and for the eastern 
district of ‘Texas, sitting at Paris, Texas. 


THe UNITED STATES, | 
re. 

SAMUEL Roprnson, C. E. Cook, O. J. Cook, 
(Cyrus rease, J. B. Chamberlain, John Jack- | 
son, J. Lawrence, and 23 others. 

Petition for writ of OrTTror. 


To the honorable the Supreme (Court of the United States of America: 
Your petitioners, C. E. Cook, O. J. Cook, Cyrus Frease, J. B. Cham- 
berlain, John Jackson, and J. Lawrence, and each of them, severally, for 
himself, respectfully represent that a final judgment of the cireuit court of 
the United States of America, within and tor the eastern district of Texas, 
within the fifth circuit, sitting at Paris, Texas, was, on the 18th day of 
July, A. D. 1890, rendered against them, and each of them, ina 
114s certain proceeding by indictment found against them by a grand 
jury of said court, pretending to charge them, and each of them, 
with having committed the crime of murder on the 25th day of July, A. 
TD. 1888, in that section of the country lving between Kansas and Texas, 
bounded on the west by New Mexico, and extending east to the 100th 
meridian longitude, commonly called the “ Neutral Strip,” or“ No Man’s 
Land.” That they, and eachof them, were found guilty of said charge by 
the verdict of a jury in said court, and thereupon they, and each of them, 
were by said court sentenced to be hanged by the neck until they, and 
ach of them, be dead, and that the 19th day of December, A. D. 1890, 
was set and appointed forthe execution of said sentence. 
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And vour petitioners, and each of them, aver that the said eireuit court 
of the eastern district of Ti Kas, nt thre time the alle cro erime Is allewed to 
have been committed, had no jurisdiction to try and punish offenses com- 

‘mitted in the said territory or district of No Man’s Land or Neutral Strip 
aforesaid ; that the “ul eourt did not have, has not now, and never hy i- 
had the Power, authority, or jurisdiction to trv and. puntsh this alleged 
Otfense ; thet the jurisdiction assumed and exereised in this cause Wn render- 
Ine the judgment and prrrennay He! mr Uhh scnrence, as aforesaid, Is Wholis 
unwarranted ana unauthorized I) 

Your petitions rs, and each of them, 1 ther aver that the said 
ls pretended rcdictin Hit. LE pret) \ hieh riper’ and ( seh oft the mn were tried. 

does not charge them or either of them with any crime aoainst thr 

[ nited States of Ameriea, or with mnvoact in violation of the laws thereof, 
And your petition rs, and each of them, turther aver, that mn the reeord, 
proceedings, and judgment aforesaid there is other and manifest error ap 
prea nit TT the record, for whieh il bill of exceptions I) is been tenilered HN 
the defendants, and each of them duly allowed, signed, and made a part 
of the record, by whieh said error they, and each of them, are imyjured, 
and by which they, and each of them, are aggrieved, 

Wherefore your petitioners, and each of them, pray that vour hones 
errant to your petitions rs, and each of them, aowritvot error, retupnabl: ut 
the next term of the Supreme Court of the United States of America, to 
the end that such judgment and proceedings may be examineds revised, 
corrected, and reversed ; and as in duty ‘bound will ever pray. : 

C.. BE. Cook. 
(), a. COOK, 


= =— 


(‘yrus I REASE. , 
JOHN JACKSON, ‘ 
J. Ob. CHAMBERLAIN. ‘ 
J. LAWRENCE, ‘ 


By Rossincron, Smitu & DALLAs, 
Hopges, Pontarp & Hopes, AND 
Db. bk. JOHNSTON, ( 
Their Attorneys. 
(Endorsed :) Writ allowed without bond for eosts or otherwise, and 
elerk will issue writ forthwith as herein prayed. Done this 6th day of 
Sept., 1890. David E. Bryant, judge. 
No. 20. The United States vy. Sam’l Robinson and others, ( Petition 
for writ of error. Filed Sept. 6, 1890. H. H. Kirkpatrick, clerk, 


116 UNITED STATES OF AMERICA, sa: 
The President of the United States, to the hanorable the judge ot the 


circuit court of the United States for the eastern district ‘ot Texas. 
creeting : : 


Because in the record and proceedings, as also in: the rendition vt the 
judgment ofa plea, which is in the said ¢cireuit eourt, betore yoh. or some 
of vou, between The United States, plaintiff, and C. E. Cook, G. J. (laodk, 
Cyrus Frease, J.B. Chamberlain, Jolin Jackson, and J. Lawrence, defend- 
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ants, which cause is numbered 20 on the criminal doeket of said court, 
holding sessions at Paris, manifest error hath happened, to the great 
damave oft the suid o. IK. Cook, (), J. + ok. Cyrus reas . a: 1}. (ham- 
berlain, John Jackson, and J. Lawrence, as by their complaint appears. 
We being willing that error, if any hath been, should be daly corrected, 
and full and speedy justice done to the parties aforesaid in this behalf, do 
command you, ff judgment be therein given, that then under vour ~cal, 
distinetls ann openly, vou send the record and proceedings aforesaid, with 
all things concerning the same,to the Super me Court of the United States, 
together with this writ, so that you have the same at Washington, on the 
second Monday of (cctober im xt. in the said Supreme Court, to be then 
and there held, that the reeord and proces litigrs itoresand bemg tuspeeted, 
the sic Supreme Court MAY Calise taratha rote bo done therein to correct 
that error, what of right, and aceording to the laws and customs of the 
United States, should be done. 

Witness the honorable Melville W. lull ve ( ‘hin { Justice if the snd 
Supreme (‘ourt, the Sth dav of S ppt mber, in the vear of our Lord one 
thousand eight hundred and ninety, 

[SEAT.. | H. H. Kirkpatrick, 

(lerk of the Cirenit ¢ ht ot the United States 
for the Kustern District of Texas, at Paris. 


Allowed by —_— 
Davin k. Bryant, 


fy ‘ Dist. Judae. ke }). Ti rein. 


ll7 * Hi. HH. Kirkpatrick, clerk ofthe errenit court of the | “nite States 
for the eastern district of Tex is, ill Par =. here by et rtify that | re- 

ceived this writ on the 8th day of September, L890, and that on this Dsth 
day of September, 1890, [ have transmitted to the clerk of the Supreme 
Court of the United States a copy of the record and proceedings tn the 
within-named Cuilise, duly eertified under is heared shined seal, 

Witness my hand and the seal of said court at my oilice in the city of 
Paris, thie day and date last above named. 

[SEAL. | H. WH. Kirkrarrick, Clerk, 


(Indorsed :} The United States r. CC. E. Cook et al. 20. 
error. Filed Sept. 8, 1890. H. H. Kirkpatrick, elerk, 


118 Uwntrep SratTes OF AMERICA, s8: 


The President of the United States, to Joseph H. Wilson, United States 
attorney for the eastern district of Texas, greeting: 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington on the second 
Monday of Cectober next, pursuant to a writ of error, filed in the clerk’s 
offive of the circuit court of the United States for the eastern district of 
Texas, at Paris, wherein C. E. Cook, O. J. Cook, Cyrus Frease, J. B. 
Chamberlain, John Jackson, and J. Lawrence are plaintiffs in error and 
The United States is defendant in error, to show cause, if any there be, 


14231] 6 


Writ of 


OE a at 8 Al kg atm 
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why the judgment and sentence rendered against the said plaintiffs in error 
as in the said writ of error mentioned, should not be corrected, and why 
speedy justice should not be «done tothe parties in thocat behalf. , 

» Witness the honorable Melville W. Faller, Chief Justice of the Supreme 
Court of the United States this 11th day of September, in the year,of our 


Lord one thousand eight hundred and ninety, . 
[SEAL.] H. Hl. Kirkpatrick, 
Clerk of the Cirenit Court of the © ited Slates for thee . 
, beast rai District of Texas, aft Paris. 


119 On this eleventh day of September, in the vear of our Lord one 

thousand eight hundred and oinety, personally appeared yfore me 
the subseriber, Raymond Herz, deputy United States marshal for the east- 
ern district iy! Texas, sine monk - oath threat he delivered au true COpV of the 
Within citation to Joseph TH. Wilson, United States attorney for the east- 
ern district of Texas, at Paris, in’said eastern district of Texas. — « 

Raywonp Herd. 
1h py. Marsh. 


Sworn to and subscribed the eleventh dav of September, A. D. 1890. 
[SEAL] H. H. Kinkratrick, ° 
CVerk U.S. Civenit Court for the ; 
Kastern District of Texas, at Paris. 
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IN THE 


Supreme Court of the Amited States. 


o 


C. E. COOK, O. J. COOK, CYRUS 
FREASE, J. Bo CHAMBERLAIN, 
JOHN JACKSON, ayn J. LAWRENCE, 


PLAINTIFFS IN Error, ‘ 


,? 


THE UNITED STATES, 


DEFENDANT IN ERROR. 


a 


» . ee . 
Motion lo advance cise For hearing. 


Now come the above-named plaintiffs in error and re- 
spectfulls represent to the court that they are the plain- 
tiffs in error in said cause, the same by ne number thirteen 
hundred and eleven on the docket of this Court. 

That its hp pears of record there in, they and each of 
them are under sentence of death Ly virtue of the judg- 
ment in said cause rendered by the United States Circuit 
Court for the Eastern District of Texas ; that under section 
six of the Act of February 6, ISSO, Revised Statutes of the 

~ United States. vol. 25. }). H55. said cause is one entitled 
to advancement for speedy hearing. Said plaintiffs in 
error respectfully ask an order advancing said cause for 


hearing at an early day to be fixed. 


ow 
| y - . St Pee ad 
ia SP7Ttde Ze Ve ‘ 
.- “) , 
f f A rtd, 
bots 


. es P 2A en a 
oy creek K17f GP 


‘> 


Supreme Court of th 


THE UNITED STATES 
1) 


IN THE 


Supreme Court of the eluted States. 


' 


Cc &. Gtk. GG J. COO. CYRUa 
FREASEK, J. B. CHAMBERLAIN, | 
JOHN JACKSON, ano J. LAW 


RENCE, 
PLAINTIFFS IN Error. 
?*. | 
THE UNITED STATES. 


DEFENDANT IN ERROR | 


j 


Motion la privat Peecord at th CH presse of th. lrovernment. 


Now come the above-named plaintiffs in error and re- 
spectfully represent to the Court that they are the plain- 
tiffs in error named in cause number thirteen hundred and 
eleven of the docket of this Court. That, as appears of 
record therein, they and each of them are under sentence 
of death, by virtue of the judgment in said cause rendered 
by the United States Circuit Court of the Eastern District 
of Texas. That a writ of error has been allowed and is 


being prosecuted in this Court under an Aet of the Con- 


9 


- 


eress of the United States, passed February 6. 1S89. Re- 
vised Statutes of the United States, vol. 25, |). 655. That 
under said act said plaintiffs in error are entitled to pros- 
ecute the said writ without security for the prosecution 
thereof or for costs. Plaintiffs in error are entitled to an 
examination of the record snd proceedings in said CAUSE 
under such rules and regulations as this Honorable Court 
ey prescribe, Plaintiffs in error respectfully tsk the 
Court for an order requiring the printing of the reeord 


herem at the expense of the Government. 
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Supreme Court of the United States. 


-. ooo. Co £.. eee. Cem 
FREASEK. J I} CHAMBERLAIN. 
JOHN JACKSON. asp J. LAWRENCE. 


PLAINTIFFS IN Ep 


THE UNITED STATES, 


DEFENDANT 


IN THE 
Supreme Court of the Cited States. 


a a 


CG EC COUR. O. J. COOK. CYRUS 
FREASEK, J. B. CHAMBERLAIN, | 
JOHN JACKSON, axnwj J. LAW 
RENCE, 


PLAINTIFFS IN Exror. 


THE UNITED STATES, 


DerenDANT IN ERROR | 


ST, 107 ay support oy molions ln advance aned lo require (for 


Cri ment fe print hee. ord. 
STATEMENT. 


C. E. Cook, O. J. Cook, Cyrus Frease, J. B. Chamber- 
lain, John Jackson, and J. Lawrence, the plaintiffs in 
error, with twenty-four others, were, at the October Term, 
ISS®, of the cireuit court of the United States for the 
Kastern District of Texas, sitting at Paris, Texas, indicted 
by a grand jury of said court for the crime of the murder 
of one John M. Cross on the 25th lay of July, LSSS8, in 
the Neutral Strip, or “No Man's Land,” in the Indian 


Territory. At the April Term, ISO. of said court the case 
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' 
came on for trial, by jury, as to the plaintiffs in error and 
six others of those indicted. 

The jury found the plaintiffs in error guilty of mur‘ler, 
a mis-trial was returned as to one, and the others tried Were 
acquitted. The plaintiffs in error then moved the court 
for a new trial and in arrest of judgment upon oie 
gcrounds. Both motions were overruled, and the plaintiffs 
in error severally sentenced to be executed on the 19th 
day of December, 1890. The plaintiffs in error took 'ex- 
ceptions to the action of the court in assuming jurisslic- 
tion of the case, to various rulings made on the trial} in 
admitting and rejecting testimony, in the charge, in recelv- 
ing the verdict, in proceeding to try the case prior to the 
October Term, 1890, in overruling the motions for ew 
trial and in arrest of judgment, in holding the indictment 
to be good, and in passing sentence upon them, all of 
Which appears in the bill of exceptions culy allowed, by 
the judge of said court at said term. : 

On September 6, 1890, and within the time allowed, the 
plaintiffs in error filed in said court a petition to this 
Honorable Court forthe allowance of a writ of error. wltieh 
was duly allowed on the same day, as provided in Ach of 
Congress of February 8S. ISS, U.S. Statutes. vol. 25, pp. 
655, 656, see. 6. “e 

The record and assignments of error having been duly 
tiled in this Court, the plaintiffs in error on Oct. 14, 1890, 
filed herein two motions, one to advance said cause‘for 
hearing, the other to require the Government to print the 


record at its expense, ‘ 
Section 6 of the Act of February 8&8. ISS0. above ‘re- 
ferred to. provides , 


“Sec. 6. That hereafter in all cases of CONVICTION. of 
crime, the punishment of which provided by law is death, 


ee . 


tried before any court of the United States, the final 
judgment of such court against the respondent. shall, 
upon the application of the respondent, be re-examined, 
reversed, or affirmed by the Supreme Court of the United 
States upon a writ of error, under such rules and regula- 
tions as the said court may prescribe. Every such writ 
of error shall be allowed as of right, and without the re- 
quirement of any security for the prosecution of the same 
or for costs. Upon the allowance of every such writ of 
error, it shall be the duty of the clerk of the court to 
which the writ of error shall be directed to forthwith 
transmit to the clerk of the Supreme Court of the United 
States a certified transcript of the record in such case, 
and it shall be the duty of the clerk of the Supreme Court 
of the United States to receive, file, and docket the same. 
Every such writ of error shall, during its pendeney, oper- 
ate as a stay of proceedings upon the judgment in re- 
spect of which it is sued out. Any such writ of error 
may be filed and docketed in sald Supreme C‘ourt at any 
time in aterm held prior to the term named in the cita- 
tion as well as at the term so named: and all such writs 
of error shall be advanced to a speedy hearing on motion 
of either party. When any such judgment shall be either 
reversed or affirmed, the cause shall be remanded to the 
court from whence it came for further proceedings in ac- 
cordance with the decision of the Supreme Court, and the 
court to which such cause is so remanded shall have 
power to cause such judgment of the Supreme Court to 
be earried into execution. No such writ of error shall be 
sued out or granted unless a petition therefor shall be filed 
with the clerk of the court in which the trial shall have 
been held during the same term or within such time, not 
exceeding sixty days next after the expiration of the term 
of the court at which the trial shall have been had, as the 
court may for cause allow by order entered of record.” 


BRIEF. 


We desire to submit some considerations in support of 


these motions. 


4 ° 


The motion to advance, it would seem, is to be granted 
asa matter of course ; the statute provides expressly that 
such writs shall be advanced to a speedy hearing on the 
motion of either party. A conviction and sentehce of 
death appearing of record is all the showing reqttired as 
we understand this provision. The motion to require the 
Grovernment to print the record should be cranted, we 
submit, from the provisions of the statute and the ‘justice 
of such a case where persons are convicted of capital 
offences. : 

The statute provides that every such writ shall be al- 
lowed as of right and without the requirement of any se- 
curity for the prosecution of the same or for costs. 

Rule 10 of this Court makes provision for the security 
for costs in ordinary cases, and the advancementtto the 
clerk of the cost of printing the record. The sum réquired 
for printing is taxed as a part of the costs, and may be 
recovered by the party required to advance the same in 
the event the cause is decided favorably to him. 

These provisions seem to be a part of a system de- 
signed to secure the payment of costs by the parties in 
the usual practice of the Court. : 

In capital cases the section quoted provides: , 

‘Every such writ of error shall be allowed as of right 
and without the requirement of any security for the: pros- 
ecution of the same or fur costs.” : 


If a party, then, can have re-examination of a 'convic- 
tion for an offence punishable by death, as “ of right ” and 
without any security for costs, why should he be required 
to advance the principal part of the costs as a prerequisite 
to an examination of his cause? If the convicted: person 
can be required to prepay the costs of printing the record, 
he is then placed in this anomalous position; he is not 


required to secure the costs, but is required to alvance it 
major portion of them. Security is dispensed with by the 
statute, but cash in advance is required. We submit the 
statute intends to give a re-examination of the record and 
proceedings to parties convicted of offences punishable by 
death without burdening them, at least until final judg- 
ment, with heavy bills of costs, which, In many cases, 
might be equivalent to a denial of justice and result in the 
infliction of the death penalty upon innocent persons im- 
properly and erroneously convicted. 

JOSEPH FREASE, 

WILLIAM R. DAY, 
of Counsel for Plaintiffs in Error. 
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BRIEF FOR PLAINTIFFS IN: ERROR, 
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Supreme Court of the Chuted States. 


OcToper Term. 18‘) 


CE. COOK. O. 7. COOK. CYRUS FREASE. 
JI. B CHAMBERLAIN. JOHN JACKSON, 
wo J. LAWRENCE, Peiarstirrs is: Error. 


THE UNITED STATES 


BRIEF AND ARGUMENT FOR PLAINTIFFS IN 
ERROR. 


This is a writ of error to the Cireuit Court of the 
United States for the Eastern District of ‘Texas, 
Plaintiffs in error were, on the Sist of October, 1889. 
indicted i) threat eounrt for thi crime of murder, al- 
levged to have been committed on the 25th of July, 
ISSS8, “Sin that section of the country lying between 
* Kansas and Texas, bounded on the west by New 
* Mexico, and extending east tothe LOOth meridian of 
* longitude, commonly called the * Neutral Strip, or 
**No Man’s Land. ~ The indictment avers that the 


revion so cdesertbed is in the Indian Territory. and 


is attached Ta), and constitutes a prear't of, the Kastern 
Judicial District of Texas for judicial purposes, 
The defendants were tried iit the April terin of the 
Cirenit Court for the Kastern District of ‘Texas, ‘at 
Paris, on the Sth day of July, 1890, and the jury 
returned a verdict finding them guilty of murder 
its charced inh the Hidictment, Motions for nm new 
trial and in arrest of judgment were duly heard ane 
overruled, sini plaimtiffs iN) eTrTror were sentenced 
to death, and the P9th day of December, D890, 
fixed for the Lay of execution, 

Many assignments of error appear i the record, 
but Instend ot following the order iN) which they ure 
stated, We will present them in) the order which 
seers to ous best enleulated to bring them clearly: to 


the attention of the (Court. 


The Court was Without Jurisdiction. 


The * Neutral Strip.” — No Man's Land, lies 
intermediate between Kansas and Colorado on the 
north, Texas (>t) the south, the booth meridian ot 
loneitucde cot} the Crist, nial the Territory ot New 
Mexico on the west. The court assuming jurisitie- 
tion is the Cireuit Court for the Eastern Distriet of 
Texas, and the Inquiry which naturally first presents 
itself is: Tow, when, and by what legislation a 
COUTT SO far removed from the locus ot the offence 
became endowed with jurisdiction To try it / "An 


attempt to answer this inquiry will bring to the at- 


| 
' 
‘ 


tention oft the Court i larece rhisiss ot curiously inter: 


esting historical biatter, running back for more than 


halt an cencury, lt will bye hecessary to trace houn- 


daries, to consult treaties, and to refer to statutes 

' which were passed during the lhiost exciting epoch 
ae of our history. 

; Texas was admitted into the Union by the Joint 

Resolution of December 29, 1845. (9 Stat. LOS.) 

The long projection i the northwest corer ot the 

State, usually called the “ Panhandle.” extended to 

the Arkansas river and ineluded portions of | the 

present States of KK nisas nicl (Colorado, This haoun- 

dary of Texas was founded TL pOTE the prior territo- 

risa dominion and rierlit ot POssesslon ot the Republic 

of Mexico, iis ACkHON ledued by the United States 14 

the treaty between that COUMUPS nied this, coneluded 

+> in January, IXPR, (See Sth Stat.-at-Large, Art. 2, 

pave O74.) In P845, when Texas became a State of 

the Umion, the Missouri ¢ ‘OMLPrOMLise of 1S20 was still 

in force. By that measure, slavery was forever pro- 

hibited in all that portion of the Loutsiana purchase 

4 Which hes north of 36 dey, 30) min. north latitude. 

hot ineluded within the limits of the State of Mis- 

SOUL. (See sec, AL net of Mareh Oth. 1820. 3 Stat.. 

priore 4S.) Qf course the \issourt Compromise, | 

being applicable only to the Louisiana purchase, did 

het affect Texas: but iis ‘Texas Cuihhe in} asa slave State. 

and the Panhandle extended farther north than 56 

deg, -pt) min. it appears to have been considered nl 

visable, in the interests ot harmony, to bring about 


such an adjustment of the boundaries of Texas as 


| 


should reconcile its dlomestic Institutions with the 


spirit of the COMLpProniise mensure of TS20.  Aeceord-- 


Invly, the joint resolution fon annexing ‘Texas pre- 
vided) for the formation of new States within its 
existing limits: but if the new States were south of 
yf) dey, 30) main.. they were to be admitted with or 
without slavery, as the people should desire; but if 
north of the ob dey, “) mitt, slavery Wits TO he Wro- 
hibited. (5 Stat, pace oG.) This was followed in 
PSO) yy the act fixing the boundaries of the State 
of Texas, anil providing for the COSSION I Texas lw 
the United States of all territory exterior to cher 
boundaries as fixed in the act, and for the organiza. 
tion of the Territory of New Mexico. (*) Strut. tH.) 
sy this act, the northern boundary of Texas /was 
fixed at 36 dew, 30 main., thus conforming to’ the 
\issourt Compromise line: anid Congress nereed to 
pret for the COSSION Ted millions of dollars, in stock 
earning five per cent. interest. “Texas accepted the 
Proposttion of the United Stat a. nie yy Ap pPropri- 
ite lecislation I at t hae CUSSION. (Sew Oldham WN 
White’s Digest Laws of Texas, page 55.) B¥ this 
srile sync pure lias itl northern bed cod Udy ma handle 
was cut off at 36 dee 30 min, and the United 
States became vested with ithe and jurisdtetion 
thereto. i adadition to tlre proposition Hinde Ih 
Congress for the purchase of the northern end of the 
Panhandle, the Territory of New Mexico was by the 
sume act erected, with its eastern boundary the 103d 
meridian. (2 Stats, pawe 444, sec. 2.) 


The next step in tracing the history of No Man's 


q / 


,* 


\* 
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Land Is thre act orevanizing the ‘Territories ot Ne- 
braska and Kansas, (10 Stat. 277.) By this act the 
southern Hounelary of Kansas Wiis tixed ut the STth 
parallel of latitude. The northern boundary of Texas 
having heen tixec| opt) dew, .t) niin . and the southern 
Hournedeary of IK ctnisats heme aw (heu., a TaAPrOW space half 
it degree it} width Wiis left Unapportioned ana tlliis- 
signed between them. This narrow strip is No Man’s 
Lane, Afterwards the Territory ot Colorado Wiis 
erected cutting off Kansas at the LO2d meridian, and 
taking in the portion ot her te rritory West thereot (12 
Stats. 172). It thus appears that all the land nequired 
yy the United States by purchase from the State of 
Texas has-been allotted in part to the State of Kansas, 
iN} poear't lo the Territory ot Ni \\ \I. X1CO, ana si bse- 
quently to the Territory suniel State of Colorado, Sve 
ana except this small fren i three devrees lone 
ana lialt il devree wide, l | lisis heen successively il 
preerl of the Vie roy alty of New Spain, ch pearl of the 
Republic of Mexico, a part of the Republic of Texas, 
a part of the State of Texas, and, finally, No Man’s 
Lane, 


We now reach the consideration of the question : 
W hat Wiis the legal status of thus revlon called No 
Man's Land in the long period of time from its 
cession to Us Hy the State of Texas to the enact- 
hie lt of recent statutes which will hereatter he 
mentioned / 

By the cession from Texas, beyond any question the 


[ nited States obtained frail. complete, anid absolute 


| 
| 
| 
| 


{; 


tithe over it all the title which the State of Texas 
liad, ay could cede to the United States, The title 
of Texas to eCVery foot of lanl within her territorial 
dominions has always heen asserted hy thiset State 
nicl recounized Ih the United States. The jouut 
resolution ot the (Clonuvress of the Lo nited States, 
providing for the admission of Texas into the Union, 
contained this emphatic CUAraAnty of the rivhts of 
Texas iN} this respect; * The sd State. When zl- 
‘omitted into the Union, “ *  * shall also retaim 


“all the vacant and unappropriated lands lying 


ll 


within its limits, to be appled to the payment of 
“the debts and liabilities of sated Republic oft Texas, 
we suniel the resicltite of src lanes, after the discharge 
ot sri debts ane linbulittes, to be disposed of iis 
‘said State Het direct.” (5 Stat. 797.) by the 


c’ SSTON, then. the Lo niited States took the tract of 


os 


land in question free from any claims or interests of 
any kind, unembarrassed by Indian titles or by any 
Claim or assertion whatever of ownership. or juris- 
dhietion, Rielit, title, POSSESSION, ania dominion, all 
heeame centred im the United States, [Its investi- 
ture mm this respect Wis ro less complete thisan it Is 
to one of its dock-vards or arsenals, From that 
time it was within the discretion of the United 
States to make such laws, or to omit to make t hiesrnn, 
with respect to its VYoverhient, os if niet inh its 
wisdom determine, li Is hhaot HeCessaPy to in tire 
wliy for so) PEhea th \ years Coneress pret he law pon 
the statute books relating to this region, so expres- 
sively called No Man's Land. Whether this omis- 
sion Was from forgetfulness, or in pursuanee of a 


settled policy, is immaterial in determining its legal 
Status, Whatever brneay have been the reason, it 
remained unaffected by any law which indicated a 
design to tuke it aout of its anomalous position, No 
COuUTT claimed jurisdiction over it: lia Process rein 
into it. Settled communities grew up contiguous 
to it, hit, notwithstanding its lands were public 
within the common meaning of the term, no land 
office was established, he proclamation opening it 
to settlement Wiis issied, sania he civil roverhment 
Was instituted within its limits. On the maps it 
Wiis someties designated a 7 No Man's Land, 
sometimes as the “ Neutral Strip.” andl sometimes as 
the “* Pubhe Land Strip.” 

Ih COPS of tine no tew sqplatters of more or less 
nomadic habits moved inte of snd rise it their 
habitation, Such property is they hronuelht with 
them on to this strip, or accumulated there after 
ther arrival. thie protected hy roree, snd dealt cit 
to those whe committed W rots Lp MOTE persons or 
property il rude sun SULPPITEAS justice. Although 
thus freely runic openly invaded, sinned portions of it 
fenced inte pastures sunnel rineches, he objection Wiis 
Interposed Ih the Grovernment, nor cunhy effort rise 
Ih ttn ot its officers, eCIVv—i cor military, to expel the 
invaders, lt Wits i COULTE neder the sole sania eA- 
elusive jurisdiction of thie lL nited Stites. and sub- 
ject to the laws of the United States, but without 
that Hecessiary relation to a fixed juriscietion which 
enables laws to be enfereed, and penalties visited 
hp yon offenders, W Ih ther. during the time this t- 


~ 


CIO reniaines | in thre condtt On bon (’ desetibed, 


offences “ commit teal \\ if hin it were BOT SOTLCW heme and 


somehow cognizable and punishable, is apart) from: 


the question involved in this ease. The Eastern 
District of Texas does not elann jurisdiction hy 
reason of ANY ewe pal authority in the courts of the 
[ hited States over No Man's Lana, riaor because it 
Is the ( list riet iN \\ hich the defendant 5s Were found, 
aor into \\ hich thie were first brought, iis provided hy 
section 730 of the Revised Statutes, Jurisdiction is 
claimed by virtue of certain statutes, to which it ts 


how our duty to draw attention. It need hardly bye 


snd thisat the jurisdiction of that court cannot spring 


up spontaneously from the lack of jurisdiction of 
some of her COUTT, 


The Eastern District of Texas was origially es- 
tablished in 1857 (11 Stat. 164). In 1879 the North- 
ern District of Texas was established (20 Stat. 518). 
Some unimportant changes in the boundaries off the 
three districts comprised in the State of Texas have 
been made, but their names substantially indicate 
their territorial location, the Eastern District CX- 
tending along the eastern border of the State from 
the Indian Territory on the north to the Gulf of 
Mexico on the south. We shall undertake to show 
that the region ealled No Man's Land ts not ‘and 
never has been in. the jurisdiction of the Eastern 
District of Texas, And to do so we invite the ut- 
tention of the Court to the statutes upon which, the 


, 


t.-~. 


t.-~. 


prosecution relied in HSSertineg the jurischietion ot 
the ‘Texas COUTT, 
First, the act of January 6th, [883 (22 Stat. 400). 


The contention of the Crovernment Is thiat by this 


statute No Man's Land Wiis ailie red to the Northern 
District of Texas, and, by a subsequent statute, trans- 
ferred from the Northern to the astern District, 
thus giving the Eastern District jurisdiction. It is 
Necessary, first, therefore, to Inquire if it was attached 
to the Northern District of Texas by the net ot ISSS}. 
This net, in its first section, provides for holding i 
term of the district court for the District of Kansas 
nut Wichita, Qt the first Monday of September of each 
year, Section 2 tpportions a certam part of the 
Lriclisn Territory to the District of Kansas. Section 
Sapportions the remainder of the Indian Territory 
hot set apreare for the five civilized tribes, to the North- 
ern District of Texas. 

As the net Is short and of Importance ut this stave 


of the discussion, we quote it in full: 


“Aw act to provide for holding a term of the Dis- 
‘trict Court of the United States at Wichita, K an- 
‘sas, and for other purposes, 

Be it Chit ted hy the Sent and llouse of Prepre- 
ts sentative 8 of the I nate de Ntates of Awwerica in ¢( on- 
2 ress assembled. That there shall bye one teri of 
‘the United States District Court torthe District of 
. Kansas, held ut Wichita, In each year, Onl the first 
: Monday ot September, aki and after the J IsSaore 
ye: of this act, but ha Calse, netion., qr proceeding shall 
‘be tried or considered in the court herein provided 
‘for unless by consent of all the parties thereto or 


, order of the Court CXCCPT iis otherwise herematter 


‘ provided, The clerk. marshal and distriet ‘attor- 


ney for sald district of Kansas shall perform the 


 «dluties pertaling to their offices, respectively, for 


* 
as 


srl COuUTT, suniel the cle ks ania miarshal shall a ypolnt 


“ade purty, to reside ana keep thet ir ofttices at Wie ‘lita. 


° 
° 


° 
- 


° 
a 


who. in the absence of the principals, shall do and 


‘perform all the duties appertaining to their said 


oftlices re spective ly. But the city qo} COULTY suthor- 
ities shinl] provide a suitable bul ling without eX- 


‘pense to the United States mm which to hold said 


ll 


° 


court, 
sé hel OF 


That all that prune of the Indian Territory 
lying north of the Canadian river and east of Pexas 


oo and the one hundredth me riddian not sel chpocert sna 


. 


‘occupied Ih) the Cherokee, Creek, snl Seminole 


Indian tribes shall, from and after the pitssage of 


: this nc. he annexed tose constitute : b prt of : the 


United States juclictal district oft KoAnISnS : sun ‘the 


. Lo nited Stutes district COUTTS al Wichita snd ort 


il 


Scott in the Distriet of I nSeS. shill have exclusive, 


} original jurisciet ion of all offences committed within 


the limits of the territory hereby annexed to src 


‘ «listrict ot IK tis HONS rnb oft the laws of the 


L nited States How. or t hist bhbet herentter bee. oper: 


‘ative there. 


‘Soc, 3. That all thirst portion of the. Dndisan Ler- 


as ritory hieot nnnexed to the clistrict oO; KASS ‘hh 


this nct. and not set cpr ana occupied yy the 


' Cherokee, Creek, Choctaw. Chickasaw, anid Seri: 


* 
- 


nole Indian tribes shall. from and after the passive 


‘of this act. be annexed to and constitute a part of 


the United States judicial district known as the 


‘northern district of Texas: and the Uimited States 


‘District Court at Graham unsaid northern cdistrtet 


of Texas shall have exclusive original jurisdiction 


. 
. 


l | 


‘ of all offences committed within the limits ot the 

* territory hereby annexed to said northern district 
‘of Texas, against any of the laws of the United 
: States MOW, OF that Prbety hereatter be. operative 
; therem, 

‘Sec. 4. That nothing contammed in this act shall 
“be construed to affeet im ANY Peter any action or 
* proceeding now pending in the circuit or district 
‘court for the western district of Arkansas, nor the 
‘execution oft aunhy Process relating thereto: hor 
: shall anything in this net be construed to vlve to 
“sald distriet courts of Kansas and Texas, respee- 
' tively, cur vrreater jurisdiction in) that praart of ssc 

Priclian Territory sa) TLS ntoresatad nnnexed., respec- 
, tively, to snie district oft K nsns, ane sata northern 
‘district of Texas than niet heretofore have been 
‘lawfully exerersed therem by the western district 
‘ot Arkansas: her shall anything in this aet con- 
pe tained bie construed to Violate coy Te in cUnhy 
o respect, un Treaty provision whatever.” 


Approved January ). 1 S855. 


As the territory thus apportioned Is described iis 
“The Indian Territory,” thie question whether No 
Man's Land Is within the SCOPE ol the Het depends 
hp the question Whether No Man's Land was a 
prear' of the [nelian Territory, lt was not TInedian 
country or Indian territory unless there rested upon 
it the Indian title. As was sated Ih Mir. Justice 
Brewer, at the Cireuit, Ja ve Jackson (A0— Fed. 
Rep. sy P- 

- Now the expressions r Lriclian Territory ; ana : [n- 
‘dian Country’ are used interchangeably im the 


12 
‘statutes, We speak of the ‘Indian Territory; 
ai but politically t hisat Is i niistake, There ‘is he 
me Oreaunization, It Is more properly i territory, I"t’- 
sy ferring simply to veographical extension, rine hot 
™ cnn politic! orennization. — : 


What was the Indian Territory? It was not a 
Territor) In the political sense of the term. If Wiis 
a region of country Inhabited by Indians by virtue 
of treaties or executive orders. Tt included widely- 
separated parcels of leaned, \ curry ie 1) eXtent from i rey 
thousand acres to great tracts almost large enough for 
a State, The Purpose of the Government in originally 
designating and defining the Tidian country was solely 
to recvulate and control the Intercourse between cit 


gens and the various Indian tribes In order totsep- 


arate the Priclinus anal place them in il condition of 


tutelave anal control, it Wes essentinl that oa COUMELS 
dedicated to their lise runic occupation should ly: set 
apart and defined. Wherever such COUNTY 2 Wats 
thus set cuppa there Wiis [riclian COUNTY, | 
The net ot ISO relating to trade ania Intercourse 
with the Indians contains a definition of the Tndian 
Country which makes this plain: “That all that’ part 
‘of the United States west of the Mississippi sane het 


on within the States of \iissourt and Louisiana oT the 


- 
4 


Territory of (Arkansas; and also that part of the 
* United States east of the Mississippi and not Within 
‘any State, fo which the Indian title has not been 
‘ertinguished, for the purposes of this act be ¢aken 


* and deemed Indian country.” (1 Stat. 729.) : * In- 


“dian ‘Territory © and * Indian country were orig: 


oo 


le) 


inally convertible terms, and both had reference ex. 
clusively ct lands occupied yy lrclinns. or to whieh: the 
Pricdisen title head hat been extinvutshedt, This original 
Henning <til] clings to the words ith Cvtil’ leoislation, 
In that chapter of the Revised Statutes providing 
for the government of the Indian country, the revis- 
(T's frequently substitute the one term for the other: 
as for instance, in see, 2ZIOS, where the term * Indian 
‘country "is substituted for * Indian Territory,” as 
if appeared 1 the original stattite : sna inh the second 
and third lines of see, 21 LS, the same substitution is 
mince, So, also, in the act of March 1, TSS!) which, 
as Will presently appear, is the very aet relied upon 
y\ the prosecution as GIVING jurisdietion tothe Texas 
court to try these defendants, the words “ Indian 

Territory” and “Indian country ~ are used inter- 
changeably. See. 22 provides a punishment for dis- 
turbing meetings for religious worship in the Indian 
lerritory. sec, 25 prTeny les punishment for assault 
with intent to robo in the Indian co: ner. Sec, 24 
provides punishment for injury to animal property 
in the Indian 7erretory. See. 25° provides puntsh- 
ment for assault in the Indian cowatry,. 

Both these terms havea menning. but it Is venerally 
the siilhe menning * and Whiat tliat neaning Is, this 
(C'ourt lias most clearly snd emphatically stated, The 
[iclian country is simply that portion of the territory 
of the United States to which the Indian title has 
not been extinguished, Many words cannot add to 
the foree of this definition. Originally used in} the 


stsitirte ot PSO? ariel thie l} in thy statute ort 1S 354. nial 


|| 


from that time constantly employed In statutes vov- 
erniny Intercourse with the Driclisus, the term °° ie 
a isan COUNTY 6 lisis become almost it formula 12) our 


Pricdisan legislation * sinned this is Wlisit if mieabis f 


“The simple eriterion is, that as toall of the lands 
“thus deseribed it was Indian country wherever the 

Proclisen title lisacl het been extingutshed. nicl it. Con- 
‘tinned to be Indian country so long as the Indians 
™ lisa title to it. snd ne lonever, As SOOT! 1s they 
; parted with the title, it ceased to be Tndian COUNTPY, 
‘without any further act of Congress, unless; by 
* the treaty hy Which the Dneians parted with their 
' title. cor Ih sone act oft COnvTESS, il different rule 
‘was made applicable to the case.” | 


And avain: 


‘It follows from this that all the COUMENS de 
‘ seribed hy the act of TSS54 as) Tndian country, re- 
‘*onnaims Pnelian COUMEPY 80 long as the Indians retaim 
thei riehit and tithe to the Site, and censes to be 
rachis COUTLTPS Whenever thie lose tliat title. in 
the absence of any different Pro ISON yy treats ay 
In nel of Convress, — | 


- 
. 
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The above language ts from the opinion delivered 
by the lamented Mi. Justice Miller, speaking ¢ tor 
this Court in Butes ve Clark (95 UL. 204). Later, 
in Ee parte Crow Dog (09 U.S. 556), this Court, 
hy Mr. Justice Matthew =. reasserted the doctrine of 
Bates # (‘lark. iN) this laneunee ? , 

’ 


¢ 


“Tn our Opliion that definition now applies to all 


| 
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: thie COUT ter VW hieh thie Priclican title lies het been 
‘“extmeutshed within the limits of the United 
‘ States.” 


A Hwan) ~ there Is atest to cet rinine Whether ctth 
CIVell revlon Is i prea 7) thi lredinn COUDTPY, anil thiat 
Test Ix: [las thre Driclisany title been extinguished / lf 
if lisa, then it does not fall within the term Indian 
country or Indian territory, 

Let us now apply the test whieh this Court. has 


| 


vive us to the question whether No Man's Land 
Wiis a preart of the Indian Territory or Tndian COURTPY, 
Was the Indian tithe extineg lished in ISS5), when th 
first statute which is claimed conters Federal juris- 
dietion ove) it Wits ‘i id / This cyte stion HUSWers 
itself. There had never heen any Indian title to exrtin- 
quish, Not by any possibility. of reasoning ean 
No Man's Land be considered Indian “Territory on 
Lriclian COUMIPY, li c*cidene td) tis, 2S already shown. 
from lPexnas hy pureliase, tf cntie To Us clothed wit I) 
Hnmunity from any claim or title whatever, It was 
OUTS, No [riclisan or Tnelian tribe. so far as Liston, 
records, liad ever lated cri claim to if before Wwe ae 
quired it, ana lhiaost assured! hay connes lisis evel made 
claim ter it sInece, Krom the time we purchased it to 
the day it was opened to settlement, during the 
present year, if Wiis pribrlie lanes 

But the act of ISS3. which we have eited at length, 
speaks ot * "Thre Priclian Ten LOr\ i TDA Ine thisat 
it Was a known nel fixed iz LON, and not mere 1 [n- 


dian country Ina veneral sense And this will bring 


lls presently fo gil examination Di the question - 
What region of country was specifically known as 
“The Indian Territory 47 and it will be found, that, 
while its boundaries have never heen established ly 
law. yet if Wiis known sunicl designated I) the same 
The Indian Territory, not only by popular use, but 
i statiites, leon | documents, and executive “ucts, 
Now the act of TS85, Ih) its terms, Is only i reap- 
portionment of jurisdiction Which head formerly heen 
exere sed Ih) the United States Courts of the West- 
enn District of Arkansas, Section 4 of the act eX- 
plicitly declares: ‘ Nor shall anny thing inthis act be 
‘construed to givethe said district courts of Kansas 
‘and Texas, respectively, any greater jurisdiction in 
“that part of said Indian Territory, so, as aforesaid, 
: annexed respectivel) ic. ssid listrict ot Kansas and 
* said Northern District of ‘Texas, thera wright heveto- 
‘* fore rave heen lawfully erercised therein hi the West- 
Sern District of Arkansas.” It follows. therefore. 
that unless * No Mans Land he Wits, at the Juissace 
of the aet of PXSS85, within the jurisdiction of the 
Western District of Arkansas, the act did) not Oper: 
ate Upon it at all. ° 


We must. then. inure What was the limit ot 


the jurisdiction of the [ nited States courts for ‘the 


Western District of Arkansas. This examination 


will show bevond cui question thisat the last-tien- 


tionedt COUT Lever lise. biaot claimed to have, ANY 
jurisdiction over.” No Vien s Lan p . 
The jurisdietion of the W stern District of aAr 


kansas over the [ndian country was provided for hy 


.** 
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the act of March mo Bal (.! Stat. 4. This act, 
however, only followed the previous act giving juris- 
diction to the district of Arkansas when that State 
constituted only One judicial district (5 Stat. HSU). 
And that in turn followed a prior statute giving 
jurisdiction to the United States court for the Ter- 
ritory of Arkansas (4 Stat. 729). This statute 1s 
the one already adverted to as defining the term 
* Tndian country.” [t is entitled “ An Act to regu- 
“Tate trade and intercourse with the Indians, and to 
‘preserve peace on the frontiers.” The first section 
We have already quoted (S1/ pC, price | 2). The SeC- 
tion giving jurisdiction to the Arkansas court is as 


follows: 


Sr TION 24. And he it furthe r endctle fd. That. hor 
“ the sole PUP pose ot carrying this net Inte effect. 
‘all that pear of the Indian COUnTEY West of the 
* Mississippi river that is bounded north by the 
“north line of lands assigned to the Osave tribe of 
“ Tnalians, produced enst To the State of Missouri: 
West by the WMewrreon PPOSSESSLOUS | south DS Red 
‘River and east by the west line of the Territory 
of Arkansas and the State of Missourt. shall be. 
and hereby is, annexed to the Territory of Arkan 
“sass and that for the purpose aforesaid, the residue 
“of the Indian country west of the said Mississippi 
‘ river shall bye, and hereby Is, annexed to the lu 
dielal District ot Missourt: nie for the PULP prose 
a aforesaid the several portions of the Priclian Coutni- 


* 
a 


° 
a 


. 
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‘try east of the said Mississippi river shall be sev- 
‘erally annexed to the territory in which they are 


‘ situate.” 


Is 


Under the authority of this statute, the Arkansas 
Federal Court, from [S854, exercised jurisdiction over 
the Tnaian COUNTRY, sna that jurisdiction was never 
extended or attempted to be extended west of the 


one hundredth meridian. No prosecution Was ever 


instituted in that court for any offence committed in ‘ 
No Man’s Land. No writ ever ran from it into No 
Man's Pane The records of the COUTT are aus free 
from any proceeding in No Man's Land as are the 
records of the Kederal COUTTS of Massachusetts or 
New York. ; 

The one hundredth meridian, When the net of 


1854 was passed, was the boundary line betweeh our , 
COUTTS ane the Mexican POSSESSIONS, 1\ fordee of » 
the statute it was the western limit of the Ineian 
COULTPS which Wiis attached to the district of Ar- 
kstlissts, When We acquired from Texas the revion + 
beyond the Ole hundredth meridian, it Colne tw tls | 
iis already shown, not as) Tnatan COUT but ts il 
region over which there neither Wits hor lieved heen 
cn lncdian title: and from the time we acquired 
it to the present lity it leas simply been il Hints of 
pitblic lanes, : 
When the Revised Statutes were adopted in LaT4, 
all prior statutes were revised ana consolidated, and 


those relating to the district COLTS ot Arkansas Were 


= 


embraced i} section Dedede ‘Is follows: 


“Seo. O55. Phe State of Arkansas is divided into 
"" LWOoO districts, \\ hich shill he entled the ensterd and 
“western districts of Arkansas. The western dis- 
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“trict includes the counties of Benton, Washington, 
' Crawtord, Scott, Polk, Franklin, Johnson, Maci- 
* SOT, ( ‘arroll, Sevier, Sebastian. Phillips, ( ‘rittenden, 
* Mississippi, Craighead, Greene, Randolph, Law- 
‘rence, Sharp, Poinsett, Cross, Saint Francis, Monroe, 
, Woodruff. Jackson, Lndependenee, Izara., Marion. 
‘ Fulton, and Boone, and the country lying west of 

Missourt and Arkansas, KNOWN as the * Indian Ter- 
“- ritory. The eusterl district includes the residue 
of said State.” 


. 
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In this section, the Inelian COUDTPY attached to the 
Westerh district of Arkansas is desertbed as “the 
‘country lying west of Missouri and Arkansas snows 
" @S the Triclian Territory.” ac re, as in the act of 
I883, there Is an assumption by Congress that a cer- 
train revlon lisvcl cone to bie KTOW ri yy pT certal Phitlpe, 
[It is assumed that that revlon was so well known by 
that name that the jurisdiction of a court might be 
fixed by it. Whatever was the country lying west 
of Missouri anil Arkansas hrown avs the Priclian Terrt- 
tory, Wiis the COUMTPY over W hich the Arkansas court 
might eXerclse jurisdiction, ane it was that COMMUPS 
which Congress, by the net of ISS2). reapportioned, 
viving i prearel of it to Kansas and a pocurt of it to the 
Northern District of Texas. 


The region known as the Indian Territory did not 
include No Man's Land. 


The first rensoll that naturally sievests itself \W hy 
the region known as the Indian Territory should ex- 
tend only to the one hundredth meridian is, that only 


>() 


to that meridian was the region TT faet [nilian 
country or territory. The same common understand. 
ine thisat designated the region Crist ot the one Te 
dredth mrericlian iis the Prvedisan Territory, desivtated 
that west of it as No Man's Land, or the Neutral 
Strip. (1) the maps, No Man's Land was designated 
me Piuble lances.” sand, is We have already show nthey 
were, inh fact. public laniels, ' 

In 1872, two vears before the adoption of the Re- 
vised Statutes, the Hon. Francis JA. Walker, then 
Commissioner of Trclisn Affatrs, mide il very elab- 
orate report in \\ lich he defined the Prvcdisan Territory 


iis follows: 


“An extensive district, bounded north Hy Keinsas, 
“erst by \issourt ania Arkansas, south hy Texas, 
“and west by the one hundredth meridian + 

Report of Commissioner Greneral Land ‘Office 
for 1872, praivre bed, 


This Wiis the destenation oft the otticer specially 
charged with the administration of Indian affairs. 

A year lnter. on the l7th Lay of September, ISG-, 
the Commissioner of Publie Lands desertbed the Tn- 


digan ‘¥ rritory iis follows: 


* Beginning at the intersection of the thirty-seventh 

* degree of north latitude (south Hoounmcdaury of Kan 
* sus) W ith the west bocotanned carey of the State of \is- 
sh SOUT, thenee with ssc West Hootamicdaury of Missourt 
‘to the northwest corner of the State of Arkan- 
‘sas, thence with the west boundary of Arkansas 
‘to its intersection with the Red River (north 
. boundary ot Texas). thence tly) sid Red River to 


2 | 


. thie ie hii vndredth deggie f of longitude West from 
‘Greenwich, thenee north with said one hundredth 
7 degre: of longitude to Its Intersection with the 
* thirty-seventh degree of north latitude, thence east 
‘on said thirty-seventh degree of latitude to the 
ee place of hecinning. 
Note. ~The Pnainan Territory being as vet Whor- 
‘ onnized there is rhe Spo cial statute detining its hown- 
‘ daries.”’ 


(Letter of Commissioner of General Land Otftice 
to Thomas é. Durant, dated September li, 1S8O5. 
Records Commissioner General Land Office, volume 
za. pave OOF.) 

Thus it will be seen that the Commissioner of In- 
dian Affairs na the Commissioner of the Greneral 
Land ()thice CX PPess the sfilne ull derstanding of the 
houndaries of the revlon hnown iis the lredian Ter- 
ritory, one TWo years and the other one year prior to 
the Adoption of the Revised Statutes. 

| 13\ the acts of Mareh 3, I879, and June 16, L880, 
il Publie Land Commission was created for the coudl- 
fication of the laws relating to the SUPVe ancl cis- 
position of the publ domain. lh their report they 


define the Pubhe land strip, as follows : 


* The publie land strip of unoccupied publie land 
"* West of ludian Tt rrilory ane south ot Kansas Is il 
we preurt of the territory ceded to the United States by 
“the State of Texas in 1850. The area of the puto 
“he land strip Is estimated at LO. SO square miles, 
, equal to TL PL HM) aeres. /f is pot attached fa ani 
judicial district.” 
Report of Pulblie Land Commission. pace 1H2, 


o) o> 


sy the act of Mareh 3, T881 (21 Stat. 451), a pro- 
VISION Wiis made for the Survey of No Man's Land aT 


the follow ine language ; 


“For running connection lines, guide meridians. 
’ ana TOW ship lines iT the strip of public lands ly ne 
‘north of the State of Texas and bounded on the 
‘north by the States of Colorado and Kansas, to be 
“done under the direction of the Commissioner of 
“the General Land Office, S1ES8,000,00.° ‘ 


Pursuant to this aet, the survey was made, and in 
ISS 4.8 vear after the aet of ISS55. the (‘ommmissioner 
of the General Land Office. in lis annual report, 


ssid: 


oe exterior SHEVe of the public lanl strip mest of 
‘ the liclion Territory lists heen minde, ane the dis- 
‘triet is rapidly filling up with settlers and stock- 
' *ReOR, between \\ hom contiiets have occurred for thre 
‘possession of the country.” 


ln determining what region was “ known” as the 

Indian Territory, these opinions of the officers of thy 

Crovernment specially charged with the aciministra- 

tion of laws relating both to Indian matters and to 

public lana matters, are of controlling welght, They 

Were the officers familiar with these subjects the 

othicers daily called thpon to deal with them. : : 
The understanding that the one hundredth merid- < 

Inn was the Western boundary of the Traclian Tern - 

Cory continued after the act of T8835. Nor was that 


act deemed hy mney department ot the Grovernment 


as working a transformation of No Man’s Land into 


In lisan country, or as miakineg if it preurl oft the lredian 
‘Territory. 
(hy the >| of July, ISS4, the (‘ommiuttee atl the 


J-rhiciary of the [Louse oft IY presentatives of the 


, ‘Sth Congress submitted a report (Report No. POSO) 
‘ iis follows: 

That the Hnorganized territory south of the 

: States of Kansas ancl i Nlorado and hetiveen the 

Lidian Territory sna New Mexico Is not at present 

‘attached to anh juciietal district. It therefore 

i ‘affords a harbor for fugitives from justice and 
. headquarters for lawless Prersorts, and no court 

\ _ lisas jurisdiction over the Sire, lt should bye it- 
‘tached to some paelicdal district, and that of Kan- 
“ sas Is aS Conve nie nt as any, 

“ Qn the Lith of February, ISS6, the Committee 
on the Judiciary of the House of Representatives 
of the 49th Congress submitted a report embodied 
in document No, 389, in which the following lan- 
riage Wiis used : 

* That the unorganized territory south of the States 

‘of Kansas and Colorado, and between the Indian 

Territory and New Mexico, ts Nov AT PRESENT AT- 

‘TACHED TO ANY JUDICIAL District. A quite consid- 

; ‘erable population reside in this district, and it is 


‘infested with fugitives from justice, and is a sate 
- 1 harbor for lawle ‘ss pre PSOris, The exterior lines of 
‘the townships have been surveve “ld. but not the sub. 
, * division il lines. In view of the fact that this coun 

|, rhea he earl) opened to entry, an amendment 


sae his ‘Ls he ‘ele stivveste “| to the ir it] | \ the ( ‘onmmissioner 


>| 
Sof the Public Land Office. which has been added 
" the Diu iis i Proviso, ani your committee recom 
‘mend the Piissae of the bill as amended.” 


Annexed to the report of the judiciary committee 
is il letter from the ( ‘OMMNIESS loner ot the (reneral Land 
Office, bearing date January 29th, IS86, in which it 


Is stutedt ; 


“The tract is 167 miles in length by S44 1m width, 
‘and contains an aren of 3.687.360 acres, suffierent 
for 23,000 farms of 160 acres each. Tt is my gen- 
‘eral information that the lands are well watered, 
: productive, and valuable, that the entire tract is 
; lewally occupted Ih) cattle companies Who are. re- 
is ported to have fenced mn the whole of the Territory, 
‘ana Persons W ho have attempted tomake settlemient 
’ thereon have complained threat thie have been pre- 
* vented trom dome so, and im some Instances have 

rllewed that ther Improvements have heen “«le- 
™ stroved Ih) the employes ot such companies, Nor 
‘ BEING ATTACHED TO ANY STATE oR TERRITORY FOR 
* JUDICIAL PURPOSES, such inhabitants or occupants 
"ST he there are without the protection or the 
‘restraint of the laws.” 


Still later, in ISS7, four years after the act oft 


ISS3. the Committee on Territories of the louse of 
Representatives, having ino charge the bill fors the 
orevanization ot the Territory ot ( Ik lahoma. in report 


No. 1684. used this language : : 


“The first section of the bill Orennizes the Terri- 
“tory to be known as Oklahoma, and it COMLprises 
ss al] tliat preart of the United States known as the 


~? 
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lndian Territory and the Publie Land Strip west 
fher of and north oft the Panhandle of Texas.” 


And Aan, iT ISS, tive 


ISSS). the C‘ommiuttee oot) 
PMG 


vears after the 


act of 
Territories. i 


rey | No. 


used this languave : 


* The first section of thre ball provides for the 
organization of il Territory ic. bi known us | Vk la- 


all thiat poaart of the I n- 
dian Territors West of the lsanieds occupled by thre 


tive eivilized tribes. ania Hise whist Is known as thre 


Puble Land Strip, ving north of Texas, east of 
New Mexico. south of Colorado and 


Kansas, and 
" west of the Inchian Te Bf zs / ry 


lhornea. to he COT Ose a at 


\oain. on the 7th of Fi bruary, ISS, the Com- 
mittee on Territories of thie L feos of Representatives 


submitted a report (No. 2 tyey) contamming the follow- 
ing language : 


“The first seetion of the bill provides for the 
organization of a territory to be known as Okla- 
. homia, to be composed of all that pour’ ot the lrclian 
ie Territory west of the lands occupled hy the five 
” eivilized tribes, ana also whiat Is known iis the 
Publie Land Strip lying north of Texas. erst of 
New Mexico, south of Colorado and Kansas. and 
** wrest of the lndion iz priory. 


As further show ine the innede rstanding of the differ- 


ent branches ot the Grovernment thist No Man's Land 
Was not a part of the region | 


KRTOWT 2s the Prdldian 
Territory, and, therefore, not covered by the act of 


ISS5. we quote a letter acddressed > the Secretary 


of the Treasury, May Ist. TSSS, to the Spen iker of 
the [louse of Representatives, calling for legislation 
which would enable the Treasury Department:to en- 
force the revenue laws in No Man's Land: | 


Treasury DEPARTMENT, 
Orrick OF THE SECRETARY, 
W ASIIINGTON, Ee ya May . tease. 

Sik: | have the honor to transmit herewith coples 
ot correspondence showing the urerelil need of leg ts- 
lation to entoree the internal revenue and other laws 
: the United States in the public land strip known 

“No Man's Land.” The territory included in this 
strip has been attae ‘hed to the nternal-reve nie collee- 
tion district of Kansas, and section 3448 of the. Re- 
vised Statutes provides threat 

‘The internal-revenue laws imposing taxes ot dis- 

‘tilled spirits, fermented liquors, tobacco, snuff, and 
is CIUALS shall bye hela to extend to such articles pro- 
‘duced anywhere within the exterior boundaries of 
“the United States, whether the same be ina collec- 
‘tion distriet or not. 

But the land referred flows not embraced in any jue 
dicial district, and not heiny within the jurisdiction 
of any l ‘ital States court, the lars of the l nited 
States are ‘noperative, or at least cannot be enforced 
therein. It will be seen that liquor dealers and dis- 
tillers Ope nly set the laws at defiance, and the collee- 
tor of internal revenue for the district of Keaimsas 
reports that he has reliable information of the exist- 
ence of four illieit distilleries in that strip of lane, the 
product of which is openly sold there and smugeled 
Into Kansas, 

To the end that the revenne laws may be properly 
enforced in this territory, T respectfully recommend 


‘ 


the early pISSAe of the needful legislation on the 
subject. 
Respectfully Vours, 
CoS. FAIRCHILD, 
Secre tn'y. 


The SpEAKER or Tue Hovse or RepResENTATIVES. 


Prior to the letter above quoted of the Secretary 
of the Treasury, the Attorney-General ani the both 
of November, ISS7, level ndvised the President t hist 
No Man’s Land was not covered hy the act of TSS5, 
because it was nota part of the Indian Territory. 
We quote from liis lette : 


DEPARTMENT OF JUSTICE, 
Wasninaton DD. C.. Nor. 15, 1887. 
The Prestpent. 

Sin: | received Vour note of the ith Instant relat- 
ie to the scliministration of the criminal law in threat 
preunt of the priblic domain commonly entled “No 
Vans Land” The land so d signated Is bounded 
qr} the north byy the States oft KonSnsS and Colorado: 
on the east hi the Indian Territory: onthe south by 
Texas, anil aon} the West Dy Ne \\ Mexico. Its breadth 
north and south is about thirty-five miles, [ts 
leneth eiust ancl West Is subvourt crrie’ hundred nicl SIXty- 
five miles, The title to it beeame vested im the 
United States by cession from the State of ‘Texas, ih 
accordance with the poran isions of the act of (Congress 
of the 9th day of September, PSoO U.S. Stats. 
Ltt), 1\ the She act on territorial rovernment is 
provided for the territor ot New Mexico, 1} \ the 
act of the 30th of May, I854 (10 U.S. Stats. 277). 
the Territory of Kansas was organized, 1 ah act 
of the 28th of February, IS61 (12 U.S. Stats. 172). 


J 


il territorial vroverhnent Was provided for Colorado, 
In the organization of these three territories, the dane 
referred to Wiis exclindlec from ther severn| brown 
daries, : 

[In the establishment of the Courts of the United 
States for the States of Texas, Kansas, and Colorado, | 
anil the Territory of New Mexico, the State “and 
territorial lines limit) the judicial districts, except 
that the United States District Court for Kansas 
ancl for the Northern District of ‘Texas, Dy the a ana 
Sd sections of the act of the 6th of January, [SSS 
(22 U. S. Stats, LOO) are extended over portions 
of the Tricdison Territory. The leanial referred to then 
is not embraced i “ny district established hy law of 
the lnited States. i : ; 

[ am very respectfully, 
(Signed) A. H. GARLAND, 


Attorney-Cre yerel. 


These EX PLresslons ot different otheers of the (roV- 


. 
ernment, while. of course, Tot controlling upon the | 
Judicial Department in matters of law, are, we 
submit, practienlly conclusive on the question of fact 
that the region known as the [Indian ‘Territory ter- 
minated at the one hundredth meridian, and they 
show that the different departments of the Govern- 
ment did not reonra the act of TSS83 as making any 
change in the status of the neutral strip. 

Nothing can be more certain than that the region 
known as the Tneian Territors had for its Western ‘ 
boundary the one hundredth meridian The Revised : 

> 


Statutes, mm fixing the jurisdiction of the Western 
District of Arkansas, described the outer territory 
attached to the district as “the country lying west 


29 
‘of Missourt and Arkansas, known as the Indian 
a Territory,” and the act of IS83 was limited to 
the COULTPY over which the Western District of Ar- 
kansas laa jurisdiction. Theretore the act ot SSS} 
could by no possibility operate upon No Man’s Land, 
Which was never any part of the country known as 
the Indian ‘Territory. 

Here we feel it Incumbent Upon ts to refer to the 
decision ot His Llonor \Ir. Justices Brewer. in) ln re 
Jackson (AO) Fed, Rep. 372), which was an applica 
tion fora writ of habeas corpus by the defendants 
here prosecuting this \\ rit of error, The opinion 
Upon the application distinetly expressed the vrave 
doubts which Mr. Justice Brewer felt In passing upon 
it, but remanded the Prisoners, ASSUMING the possible 
existence of jurisdiction In the Texas court, (Our 
Investigations ot the questions involved have COtll- 
vinced us that a fuller and more careful presentation 
of the case hpon that application would have caused 
Jiudve Brewet! to have reached it different conclusion, 
Our long and intimate relationship with that learned 
jurist, amd our knowledge of his perfect freedom 
from intellectual bias in favor of his own opinions, 
relieve ts from urn emobarrassinent in thus frankly 
pointing aut the error Inte which he Wiis tihcotl- 
sclously lec. 

The attention of the court was not directed to the 
limitation in the fourth section of the net, which for- 
bids the eXerelse of crn rrenter jurisdiction i the 


Kansas nel ‘Texas COUTTS than could theretofore 
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have heer lawfully erercised hy the Western District 
of Arkansas. 

In the Opinion in dn ve Jackson attention is called 
to the following language of the act of ISS83. * that 
ie pocurt of the Tndian Territory east of Texas and the 
“100th meridian,” as implying that there was some 
portion of the Territory wrest of the one or the other 
of these two that was subject to the operationd of 
this act. But we do not think this implhieation éan 
fairly be raised from the language. On the cn- 
Crary, it seems quite evident that the boundary lene 
of ‘Texas and the LOOth meridian was named thie 
riare poleatnaly to show thisat the COUNTPS to bie affected 
Ib the act was only thisat COURTESY which was stib- 
jeet to the jurisdiction of the Arkansas court. No 
other view Is in Harmon with section 4 of the ‘Kel, 
Which forbids the len threat ctrl territory could AL 
Ineluded in the saet Which Was hol included in tlie 
jurisdiction of the Arkansas court. [3\ the nethot 
883 only such boundaries were mentioned as hail 
already been fixed and established by prior levisla- 
tion, and which had been steadily recognized did 
acted (Epon by the Federal COUTTS ot the Western lis 
tric of Arkansas, in the administration of the laws 
of the United States, 

We conclude, thr refore, that the act of TSS could 
hat possi trl include No Man's Land : t 

Ist. Because No Mans Land Was hot anil never 
had been Indian country, Indian terrtory, or The 
fnchian Territory, é 
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2d. Because it was not and never had been within 
the jurisdiction of the Federal courts of Arkansas. 

Both ot these conditions are HecessaPry before No 
Man's Land can be held to be ineluded within the 


uct of TSS5, 
The Act of March Ist, 1889. 


The jurisdiction asserted thy the United States 
circuit court for the eastern district of Texas over 
this ease is based Upon the act of Mareh Ist, ISS. 
Which is entitled * An act to establish a United States 
* Court in thie Tnelian Territory, and for other pur 
7 Poses (25 Stats. 785). 

The first anil Thiost obvious PUPP Ose ot this net Is 
to deal with the Indian Territory and with the In- 
dians in ther relation to the Crovernment, anil to 
white citizens of the United States, 

As we have before pointed Out, the terms * Indian 
~~ COUTTES and “ Indian Territory ” are frequently 
usec interchangeably in this act of TSS (sections =. 
23, 24, and 25). 

1s\ section 17 of the act, it Is provided that the 
Chickasaw Nation ana i portion of the Choctaw Na- 
tion. toveéther with 2 all thiat portion of the Priclian 
* Territory not annexed to the district of Kansas 
* by the act approved January 26th. ISS3. and not 
* set chpreer't and occupied Ih the tive civilized tribes. 
: shall, from and after the puissare of the act, he 
‘annexed to and constitute il preert of the eastern 
* judicial district of the State of Texas for judicial 


purposes, The contention of the Government Is, 


~) 


t hist ly this act No Man's Land is annexed gor 
judicial Purposes to the eastern judicial district. of 
Texans, 
The first thouelht threat naturally suvvests itself, ne 
an examination of this claim of the Government, is 
the unrensonableness, bordering On) absurdity, tiniat 
(Congress should tike ly) an tract of COURTS located 
as No Man’s Land is, and attach it to a disthiet 
hundreds of miles to the southeast, with intervenine 
judicial districts between. We do not now SiL\ tlisit 
(Congress could not do this. but we co Say thisat if Is 
most unlikely that it srow/d do so unreasonable and 
sO) unjust n thing. Lramechiately joining No Man's 
Land (tl the north Is the district ot Kansas, ane also 
the district ot Colorado: acljoming it ar} the west IS 
New Mexico: on the south is the northern district 
of Texas; and on the east the Cherokee country at- 
tached to Kansns for juclicial Purposes, lt seems 
incredible tliat Convress should have deliberafely 
ignored the proximity of these judicial distriets, tind 
attached No Man's Land Tar it district so remote, snd 
yy reason of its remoteness so Inaccesst ble as athe 
ensterh district of Texas, No otheer bearing a oY rit 
from the Court at Paris Ciill reach No Man's Lind 
Without CrOSSINY another judietal district: anak he 
prisoner Coil) bye hrouchy from No Man's Land to 
Paris without in like manner traversing a foreigi! ju- 
dicial district. No such apportionment of jurigdie- 
tion exists or has ever existed in the United States, 
and this act of PSS9, if it accomplishes What is 


claimed for it. stands nlone, (Courts are forbickden 
t 
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to pute lproper motives to the legislative branch 
of the Government, but the coustruction given to 
the act of IS89 by the Government is impossible, 
Without casting upon Congress the imputation of an 
inexcusable lack of both wisdom and justice, Noth- 
ne short of Imperative words Crit justify the Coll- 
clusion that Convress hisvcl such Intention. 

How potent these considerations are in construing 
the net, Is tlustrated Dy the lany ruave ot Ilis Honor 
Judve Brewer, in (nited States v. Noule, 50) Fed, 
Rep. STS. Phe question before him was the act of 
ISS2). and lie decided thist the Cherokee outlet 
(which lies east of ** No Man's Land.” in the Indian 
Territory ). helonved to the district ot Kriss, After 
referring to sections two and three of the act of 


IXS3, he saves: 


: lt will he Seen from these Iwo SECTIONS, taken in 
‘conjunction with the prior statutes vesting jurisdic- 
‘tionover the entire te rritory in the cistriet court of 
the western distrmet of Arkansas, that the intent of 
‘© Onvress Wis To ‘iy portion the te rritory between 
* the three COUTTS ° and we should natur: ally expect, 
: in the absence ot cogent reasons tor the CONTPAry, 
that the entire portion of the territory contivuous 
‘to the |? Nace of hol ling court in each district, re- 

spectively, ew he assigned to that district. It 
‘is unquestionable that the entire southwestern por- 
‘ thon voes TO the Te xas district court, and the entire 
* easterh portion to the Arkansas court, and, there- 
: fore, the entire northwestern portion Wwe should 
“expect to find assigned to the Kansas court. The 
intent of the lawmaker, of course, controls in the 
; interpretation of a statute: and the ceographical 
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argument as to thisat intent Is iT this case Tost 
oe potent, The COV eé Tht nee ane CCOTLOTIEN of business 
‘require that the territory subject to the jurisdiction 
Sof a court should be as near as possible to t hig: place 
‘ Where the court Ix held. 


The ceouraphica Hreument =O) toretbly slidded to 
by Judge Brewer is far more potent in this case than 
in the one in which the language was used. 

No Man's Dasani, as an eXsnination oft the Hhhity> will 
show, is hundreds of miles distant from the éastern 
district ot Texas, separated hy other jurisdtetions, 
nc nal jacent ‘cf the district Courts of Kansas. (‘olo- 
rade, New Vexico, anil Northern Texas, 

iT the lnnerunee of the Soule ee lt Ix ifniepues- 
an tionnble thisat the entire southwest Mt portion LrOders 
‘to the Texas district court, and the entire eastern 
ro portion to the Arkansas court, ane, therefqre, the 
entire northwestern portion we should expect te 
“find assigned to the Kansas court.” Now, No 
Man's Land unquestionably is not in the southwest- 
ern portion of the Territory, Grant it te bes ho part 
of the Indian Territory, it is in the extreme * north- 
West, lf Ih the net of TSS83 ft was assigned. to the 
Northern District of Texas, as claimed by the Gov- 
ernment, what possible renisoh cut bye ured for le- 
taching it Ih the act of TSSO froma distriet contiv- 
ous to i ane annexing it to a clistriet separated Ih 
hundreds of miles, and by intervening jurisdiétions 4 
Nor ean it be argued that unless No Man's Land ts 
within the words of the statute that there " i] he 


nothme tor the statute to operate upon, thr the 
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region south of the Canadian river adjoins the Chiek- 
asaw Nation, which. by the act of ISS, is annexed 
to the Eastern District of Texas, and thus a COMpaAct 
anal solid howdy of territory is operated thpon by the 
statute, 

BouNDARIES AS DEFINED IN THE ACT OF L889.—We 
have shown that nothing but imperative words can 
justify the construction that Congress intended to 
attach No Man’s Land for judicial purposes to the 
eastern district ot Texas. We Thao invite the utten- 
tion of the Court to the consideration of the language 
used, when it will be found clearly enough that 
there is much more reason for contending that No 
Man's Land was not within the intention of Con- 
cress, than for maintaining the contrary. The first 
section ot the het establishes il United States court, 
and fixes its jurisdiction. The language fixing the 
boundaries is, “north Ih the State of Kansas, eust 
m hy the States of Missouri suniel Arkansas, south hy the 
‘State of ‘Texas, snd West Ih the State ot ‘Texas anid 
“ the Territory ot New Mexico.” Now, No Man's 
Land is not bounded north by the State of Kansas, 
buat Ih the States of Kansas and Colorado. The In- 
dian Territory Is hounded north Ih the State of Aav- 
NOES, but one-third ot No Man's Land lias Colorado 
on its north. Is it not as ressonable to suppose that 
Congress made an unintentional blunder in) bound- 
ing the Indian Territory on the west by New Mexico, 
as by omitting from the northern boundary if No 
Man's Land be mneluded the Staite oft ( ‘olorado, \ hich 


for one-third of its leneth Is such beotrrnedear'y 4 Plainly 
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enough, there is a mistake in the statute—a mistake 
Which is irreconcilable, because New Mexieo cannot 
be the western bounelary unless Colorado iw il por: 
tion of the northern boundary.  Tlow, theny is this 
mistake to by resolve | 4 It need| not, We think. he 
said that in all enses of jurisdiction when life and 
death are involved, a court is bound, by every con- 
sideration, hot only of humanity burt ot well-recoy- 
nized rules oft construction. to resolve NALS the 
jurisdiction, As Wiis ssid Ih) this Court in Me: parte 
(‘vow Poy (1a!) ‘ wT poole: ™ It Is a Case involving 
‘ t hae judement of a ceourt of special ana limited 
‘jurisdiction, not to be assumed without clear war- 
‘rant of law. [t is a case of life and death. ‘ 

No Man's Lana, if ineludedt it all, Is included ty) 
ahh CPPORCOTLLS boundary, ‘ 

As originally Introduced Ih Mir. Culbertson, of 
Texas, [Louse Bil] LYE? | st SOSSION, DOth Comevress, 
it «lick net contemplate the establishment of a court 
ut Muscovee. which Wilts il Senate mewastre, tid the 
ball, iis finally enacted, Wiis the result of i conference 
committee between the two Touses, . | 

The report of the House Committee on thé’ Judi- 
clary, filed by Mr Culbertson (Report Nos LOOT) 
Mareh LO, TSS8S8, states with great force thte ends 
sought to be attamed, hamely : A more equitable 
division of the jurisdiction over the territory so that 
the cOonvellence ot the people would bye f nhaneced hy 
attachine them to districts more accessible annul More 
economically reached, lt proposed to deal only with 
territory which, at the time the Iill was introduced, 
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belonged either to the Western District of Arkansas 
or the Northern District of Texas, and Wiis contined 
tothe Chickasaw and Choctaw Nations, not disturbing 
existing juris lietlons as to eth other prart ot the 
Territory. The Northern District of Texas included 
hot only the Panhanelle, but a larve portion of the 
main body of Texas, lving immediately south of the 
Liidian Terriiory. We quote from the report iis fol- 


low —«*e 


‘The Chickasaw and Choctaw Nations le north 
‘oft thre Stute of ‘Texas snd contleuouUs thereto: anil 
* their social and commercial intercourse are with the 
: prerary ile ot north Te Xiis, anid bean t alw: ct x bee ‘Tl since 
‘the earliest settlement of the re spective countries, 
4 The Chickasaw anid that prar of the ( ‘hoctaw Na- 
* thon which is proposed to be attached to Texas for 
‘judicial purposes, have no commercial intercourse 
an ith the people ot Arkansas. The average distance 
‘oft travel from the ¢ Thiekasaw Nation to Kort Sith. 
‘where the Federal court is held, is estimated to be 
ae less than 2) miles bh leaned. or oO) miles Ih) 
‘ railroad: snd the Sine bret bye ssid ot the southern 
Hes prear'l of the (Choctaw Nation. \\ lich Is proposed to 
‘be attached to Texas. The loss of time, CX Pese, 
‘and inconvenience incurred by litigants, witnesses, 
; anil othe i: pe Psolis resi line in) t lie al localitie ‘s W he 
‘may be required to attend the court at Fort Smith, 
/‘ strongly press your committee that it is the duty 
‘ot c ongress To proy le More COnve hie nf ana iCCECS- 
‘sible pl: wes for hol ling ie our ts \\ Ine h exercise 
' jurisdiction over the territory.” °* * * 

‘There can be but litth doubt in the minds of 
‘ any Olle who will examine the map and consider the 
: lines of tray e| from the remote sections of the [n- 


Te 


«ian Territory to Fort Sinith that much of sued ex- 
‘penditure is wholly unnecessary, and will hye 

avoided Ih the changes proposed by the substitute 
' fe ported hy the committee, 


“Tt leaves the northern district with suflicient 
; population anil business to employ all the time of 
‘the judge of that district, and adds no more to the 
‘ labors of the jude of the easterhl district than 
* should be added, It tends to equalize the labors of 
“ the officers of the districts. lt vives to the Indian 
- } ypulation the best facilities for — ine F Ww and 
© preserving order which can be sugveste “l, and fixes 
‘the locations of the courts which are to exercise 
jurisdiction over them at erties where they trode, 
nies aid mhere them social, commereral, TL | hursiness 


** 


relations AM & already formed. 


The Dill, as it beeame a law, was much enkarged 
in its SCOPE Dy providing for a court-at Muscovee, 
with jurisdietion limited to minor offenses. The 
readjustment of jurisdictions was made substantially 
iis provided for in the House hill reported tpn by 
Mr. Culberson, while the provisions for it court iit 
Muscogee were substantially In accordance with: the 
Senate bill No. 27 introduced I» Mr. Vest. [nother 
words, each House having a measure which it desired 
to pass, the Conference Committee agreed upoma bill 
which embraced the substantial features of: hoth 
measures: and this became the act of TSS9, 

Whatever weight may be attached to the expressed 
views of legislators, while conducting legislation, 
us to Its SCOPe, PUP Poses, and ena to be attained, 
it is plain that the views of the House Judiciary 
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Committees above quoted, emphasize with exceeding 
force the proposition that the act of ISS9 was not 
intended to ineliude No Mans Land, Confessedly 
all there Is in the net Lp ort which to hase ah are. 
ment that No Man’s Land is included, is that the 
territory Is Ih the net hounededt est hy Ne Lh Vewrico. 
Bui this, as we have shown, cannot be the true 
baovtrrnedaary unless the northern boundary Is erTrohe- 
ously stated. The \ hole chet shows that the Inistake 
was made in the western bounday and not im the 
northern : t hist Kansas Wiis intended to be the north- 
ern boundary, and, therefore, New Mexico could not 
be the western. 

[t devolves upon this Court then to say what Wis 
the true intent of Congress. [t is for this Court to 
COTTECCT the mistake WW hich ( onevress made aT defining 
the houndartes, nd to do sO 1D harmony with the 
spirit nid pir pose of the net. There Cuil be, Wwe 
submit, le reconciliation of the erroneous boundary 
with the other provisions of the act except to hole 
that No Man's Lan Wits het ineliuded it its SCOPE, 


The Act Organizing Oklahoma Territory. 


A year after the act oft ISS). (onvress organized 
Oklahoma Territory hy an act entitled “ An act to 
ie provide il Lem porary roverhinent for the Territory 
‘of Oklahoma, to enlarge the jurisdiction of the 
i United States court in the [nedian Territory, and 
* for other Purposes ” (Stat. LoS. Ist session, 51st 
Congress, peice s | ). 

The very first sentence of the act organizing Ok- 
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lahoma Territory deals with the [Indian Terrjtory 
and the Publie Land Strip as two cistinet ank sep- 
arate revions, The lanvuage is: * That all , that 
Re portion of the United States now known as the In- 
‘lian Territory, except so much of the SUT e tts Is 
ss actually occupied by the five C1\ tlized tribes, anil the 
Traclisan tribes iT the CJuapan Tricdisn Agency} ana 
: except the unoccupied preurt ot the (Cherokee outlet, 
‘toyether with that portion of the United States 
‘hnown asthe Public Land Serip, Is hereby erbeted 
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Into a temporary government by the name of the 
a ‘Territory oft ( yk ialvoroa. The portion ot the I n- 
. dictn lerritory ineluced 7 srt Territory of Ok la- 


‘homai is bounded by a line drawn as follows : 
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Commencing ata point, mas SS FS 2 Puh- 
‘He Land Strép whieh is included in said Territory 
: of ( Yk labora Is hounded eiist by the lie hundredth 
’ meridian, south Ih Texas, West ly New Mek ico, 
‘and north by Colorado and Kansas.” ¥ 

* Now known as the Indian Territory,” is the lan- 
eriisiere of Congress Priaote thisan it year after the n't ot 
IS80 went into effect. This significant langage 
puts an end, as it seems to us, to the idea that the 
regions Known as the Indian Territory and the @ub- 
lie land strip were undistinguished, and it  ansévers 
conclusively the assertion that thie hac been united 
tovether eitherin the popular understanding or byleg- 
islative action. In numerous sections of the net or- 
ganizing Oklahoma, the public land strip is mentioned 
by eile, Preleed, the condition of the public and 


strip was one of the Tra ine causes to the passage: of 
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the Oklahoma bill It contained a large area of lands 
which Were public, and \\ hich it Wiis felt ought to bye 
opened to settlement and brought within the juris- 
diction of the courts. 

‘he Oklahoma bill was reported upon by the Com 
mittee on Territories of the Llouse of Representatives 


dy Report No. (4), ebrunry ‘s. PSOO. The report 


contalls fill elaborate aretbnedit FIN ne the Peusols tor 


the pwissdoe of the ball, Among the hiost covent anal 


liost urgently Insisted pron Wits the condition of the 
public leaned strip, ih reenra tap VW lich the conmnittee 


used this language : 
“The Public Land Strip. 


* Your committee are informed, upon information 
; deemed reliable thist il laren TRL r of PePsors, 
‘estimated as high as LOO, have settled th pren thist 
vs portion of the aren ¢ mibraced \\ ithan the Provisions 
: of this ball. known as the Piulslie Lancl Strip. The 
' probabilities are that the miner oft Pre rsoris who 
‘will settle Upon this bane in the near future will 
: be miuel, errenter, Should the leaned embraced \\ ithin 
: this aren he opened ta homestead settlers, iis pro- 
*viedded on this bill, it is believed that the whole 
‘amount would be taken under the homestead laws 
: within Ohne Vear from the J issare ot the aet, The 
7 Information also received yy your committee in 
: regard to this land is to the effeet that it is well 
— adapted to agricultural PUP Poses | that the climate 
‘is salubrious’, that the water is reasonably plenti- 
‘ ful, and that there are other valuable PeSOLrCes, 
; such iis coal, bitldineg rrecate rial, ete, 

“The people now settled upon the Public Land Strip 
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cab not ne Ure i leu: | title to the leaned. They ue 
without local laws for their government, exce jt such 


‘as have been enacted by a provisional counet] 


: known iis the ss Counce! 7) the Territory ot Chain 


** 


** 


ron. This council has assumed to exercise legis- 
lative power upon very few subjects, only subh 


‘onatters being embraced as are absolute ly NECESSALY 
' for the te Mmpor ary SCCULIEY i Je rsons and prope rt. 


The Territorial Council sent a memorial to the lst 
Congress, pons aVving for authority to organize a voV- 
ernment whie hh will afford protection to Persolis 


' sna property, Ih other words, they desire i ‘Ter. 
ps ritorial roverhment, nid ire W ling to be embraced 


° 
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within the provisions of this bill. The number of 


we people who have already settled thpron the Pubtie 
‘Land Strip is such as to imperatively require the 
. Interposition of Convress, so as to afford them the 
: prote etiOn of the law, snd enable them to Secure 
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: title is to the lana, 


* Vour committee ure of the opinion thi: rif in orde atte 
enab le the te ‘ttle rs already the ‘Te anal those Who meas 


* Cote after them fo secure titles to the lana, that 


ae : 4 
‘the provisions of the homestead law should be Up 


plied, nial threat il local territorial roverhmenht should 
be afforded them, as provided inthis bill /¢ vould 
not he erpedie nt to attach the j? whlie Land Nf} ipto 
any State or LTeryritor y hoy | pudic jorl purposes, or Wo 


’ ertend the land lasers of the 1 nited States over that 


° . . . . ° ‘ 
i Pet without. cif the Nile frie, Uffording the preo- 


le residing there the protection of Tocal government. 


* Tt the land laws of the United States should be 
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extended over the |? ublie Land Strip, ania he local 


* cvovernment provided, the opportunities for trauels 
“upon the public domain in connection with land 


‘entries would be afforded and no adequate means 
ot preventing them would he provided, Your 


‘ 


‘committee are therefore of the Opinion that the im- 
, terests of the United States, iis well iis those of 
* the people who may reside upon the Public Land 
: Strip, lmiperatively require that local self-covern- 
“ment and the homestead laws, properly guarded, 
* should be afforded them. This is accomplished in 
ihe bil] for the orvanization ot the ‘Territory oft 
* Oklahoma.” 


Minally, the Very last official Hitterance of the Land 
Department, namely, the Amnusal Report of the Com- 
missioner of the General Land Office, for the fisea] 
vear ending June 50, D820, laid before Congress at 
its present SPSSION (Report (C‘Omumissioner (reneral 


Land (Othee. PSO). price bf)). that officer SUVS: 


‘Under the provisions ot An act to provicle il 
* *temporary government for the Territory of Okla- 
2 ‘homa,. to enlarge thre jurisdiction of the United 
‘States courts in the Indian Territory, and for other 
it Purposes,” Approved Many _ PSO). the Publie Land 
asi Strip, which is hounded eiist i, the one hundredth 
“meridian, south by Texas, west by New Mexico, 
_ ana north Ih Colorado anal Kansas, Wiis iIneluded 
‘on the limits of the Territory of Oklahoma.” 


Speaking of the SUPVOEVSs contracted for on the Pub- 


lie Lana Strip, he Says (}?. }{h): 


* The surveys contracted for extend westward from 
5 the eastern bevenmnedeary of the strip (the one hundredth 
“meridian and the west boundary of the Indian Ter- 
“ritory), and embraces ranges 28 to 15 east, inclu- 
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Keeping In view that the question Is, what was the 
region hnown iis the Triclisan Territory, We think ho 
more conclusive showing could possibly he rade 
than that by which the taet that the Indian Perri- 
tory terminated at the one hundredth meridian, Is 
established. | 

But it will doubtless he contended hy the Grovern- 
ment that a treaty Was once mace between. the 
Government and the Comanche and Kiowa Indians 
establishing il reservation for these tribes which In- 
cluded No Man's Land (14 Statutes-at-Large, Pp. ¢he). 
This contention, tf made, admits of a clear* and 
satisfactory answer. By the act of June 30, 1854 
(4 Stats. 729), seetions | and 25 expressly limit the 
Triclisan COUNTPY Co thisat prune of the United States 
west of the Mississippi and not within the States ot 
Missouri and Louisiana or the Territoryof Arkamsas, 
The Indian COUNTY west of the Mississipp ‘Wiis 
hounded on the west “by the Mexican POSSESSIONS 
‘and on the south by the Red) River.” By the 
Treaty hetween the United States and Spain of Feb- 
ruary 22, 1819, ratified the 22d of February, 1821, 
‘the one hundredth meridian of longitude west from 
oe London and twenty-third West from W ashineton . 
was made the bocotanae cary line between the two eoun- 
tries, The Treaty with the Comanches una 
Kiowas of October TS, 1P865 (above mentioned), de- 
scribed in its second article an extensive tract of 
COUMTPY, embracing i very considerable part of the 
State of Texas, and a large portion of the Indian 


Territory which hisacl heen patented to the Cherokees, 
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nen 


be) 


ana il large region heside \\ hich Wiis either owned by 
or had been assigned to other tribes. On compar- 
ne the deseription ith this article with the That}, it 
will he seen’ To have heen founded Onl gall obvious 
mistake and contained Inipossi ble houndaries, for it 
need not be said that the Government could not turn 
the State of Texas into an Indian reservation. Be- 
fore the provisions of this treaty were carried out 
the blunder Seelis TO have been discovered, and il 
new treaty between the same tribes and the United 
States Wiis concluded October ah. IS67. proclaimed 
August 25, I868, and found in 15 Stats. at pave 
S81. The second article of this treaty defined and 
limited the reservation. hounding the Siilne of the 
west by the one hundredth meridian of longitude, 
thereby correcting the mistake ot the former treaty 
Which had included “No Man's Land” and a large 
portion of the State of Texas as a praart of said reser- 
vation, If. therefore, the tr ‘ty ot PSH) would have 
made “ No Man's Land ~ part of the Indian country, 
clearly that was undone by the treaty of 1867, which 
superseded or took the piace of the treaty of IS65, 
The sixteenth article of the treaty of October 21, 


ISte, pPPON des iis follow _|- 


se Article XV i. The tribes herem named nevrTree, 
. when the HOETICY house sna other beatlelines shal] 
he constructed atl the reservation named, they will 
‘make said reservation their permanent home and 
* they will make no permanent settlement elsewhere, 
, Lut they shall have the right to hunt on the lunls 
‘south of the Arkansas river, formerly called theirs, 


1; | 
$ 


‘in the same manner, subject to the modifications 
‘named in this treaty, as agreed on by the treaty of 
’ the Little Arkansas, concluded the elvhteenth lay 
‘of ¢ letober, one thousanel eloht hundred and SINtiy- 


‘ five.” 


* 
* 


++ 


of 


If it shall be contended that “the meht to htint 
on the lands south of the Arkansas river, formerly 
called theirs.” would have the effeet to make all 
that COUNTPY south of the Arkansas river formerly 


clammed Hy these tribes Priclisn COUNTLY, it Is miale 


clear yy the provision of the treaty of IS65 that 


this country south of the Arkansas on which the 


rivhit thus to hunt was reserved did not include or 


embrace a No Mian ’s Land.” That provision IN, HS 


follows: 


* Article [I I. It is further avreed that until the 


* Tnelians parties hereto have removed to the reser- 
‘vation provided for I) the preceding articlegin 
. PUPStaniee ot the stipulations thereof, sit Liiclianis 
‘shall be and they are hereby expressly permitted 
‘to reside upon and range at pleasure throughout 
‘the unsettled portions of that preurt of the country 
‘they claim as originally theirs, which les south! of 
* the Arkansas riy er as well asthe COUNTPY embraced 


- 
a 


within the limits of the reservation provided for 


‘by the preeeding article, and that they shall abd 


relation to leaving sri reservation, - 


‘wall not vo elsewhere, except Upon the terms aad 
‘ conditions preseribed hy the preceding articlesin 


b 


lt thus appears that the country south of the Arkin- 


sas as originally claimed by these Indians, whatever 


we +. << 


4 


ty 


might be its area or extent or boundaries, was out- 
side of the COUNTES specifically hounded im the treaty 
of [S865. 

The treaty of 1865, therefore, cannot be invoked 


as changme the character of No Man’s Land. 


The Government will also doubtless call the atten- 
tion of the Court to the act eranting il right of Wit 
through the Indian Territory to the Chicavo, Kansas 
and Nebraska Railway Company, approved May 2. 
[S87 (24 Stat. 446). The first section grants the right 
of Wit to the railroad COT P RATE ay through the lnelian 
™ Territory, becinning at the point ani the northern 

line of said Territory at or near the south line ot the 
‘State of Kansas, crossed by the LODst meridian; 
“ thence Ina southwesterly Lin ction,” &e. Undoubt- 
edly, this lanvunace does Assume that the COULEPY to 
he traversed by the railroad was Indian Territory. 
The language is simply a misrecital of the fact, and 
cannot be held to Operate as nm substantive legislative 
declaration as against the enormous weight of evi- 
dence that neither in law nor in fact was No Man’s 
Land il prearl of the [rielisan Territory. 

lf No Mans Land Was a prea ot the Priclian Ter- 
ritory when the net eranting the rivht of With to the 
Chicago, Kansas and Nebraska Railway Wiis passed 
in ISN¢, it would bye Interesting to learn how it ceased 
to be [ndlian Territory hetween that date ane the act 
of 1890, organizing Oklahoma Territory, in which 


act both the ricdisn Territory ania the Publie Land 


is 


Strip are deseribed ane the boundaries of the Pitblic 
Land Strip defined, : 
The explanation ol the recital under the net of FRX7 
is simple and obvious, Tt was a private act jand 
presumably drawn Dy il representative ot the bene ti- 
CLALIES, lt neluded aise Two lines oft rond \\ hicli idl 
run through the Indian Territory, and the person 
drawing the ball did net distimeuish between the [1- 
dian Territory sid the Public Lanel Strip West of it. 
The distinction between statutes which merely make 
a recital as toa certain fact and statutes whieh: dis- 
tinetive l\ legislate in relation to the facet, is well un- 
derstood, And whitle We freely concede threat the act 
eranting the rieht of With to the Chicago, Koansassina 
Nebraska Railway Company may fairly be cited by 
the (rovernment to SULp poor its contention, We sulbinit 
that it can have but) litthe effeet im Opposition to’the 
Overy helmine welolit oft ( ‘ohevressional nel Executive 
evidence that No Man's Land was not a preurt of ‘the 
Lucian Perritory, 
An illustration of the Inadvertent use of erroneous 
words In a statute, is found ino an original Bill in 
Kquity now pending in this Court ina suit brought 
ny the United States HOMTDIST the State of Texas to aet- 
tle the jurisdiction of what is known as Greer county. 
The bill alleges that the region known as Greer 
county is a partof the Indian: Territory and that 1 1s 
claimed Hy the State ot Texas. I the et ot Wolate 
n'y 24, ISTO, creating the northern judietal dist rictiof 
Texas (20 Stat. S18), Greer county is enumerated as 


’ 


A OR ERE 


tf) 


one of the counties of Texas. and the bill brought by 


the Government, now on file in this Court, allewes: 


= Your oratrix further states that after the oreani- 
‘ization ef said territory into a county by the name 
‘of Greer COUNTY, as aforesaid, the sated COUTTS Wiis 
; designated its such Hporl cel tain maps of the Stute of 
‘Texas, but was never so recognized by or upon 
‘any map published by or under any authority of 
‘the United Stutes: that on the 24th Lay of Feb 
. ruary, iN) the vear IS (fo). the ( ‘OHGTOSS of the [ nited 
: States passed ahh aed crentineg sna establishing the 
* northern judicial district of Texas: that in arrang- 
a In” srulcl district access was had to one of said Hhistpos 
‘of Texas upon which Greer county was designated 
‘as aforesaid, and that by (vcdvertence the said Ter- 
ritory ‘ats pneluded Adi worse OTL AY vol district ctxt 
7 part the reof.” 


i like biahher, we submit, that the Inadvertent 
nel CTTOTCOTLLS recital of the fret inh the net eranting 
the rivht of Wits to the (‘hicawo, Kniss and Ne 
braska Railway Company cannot be treated as chang: 
ie the stiettis ot No Man's Losancl, 


The Act of 1889 was not Intended to be Retroactive, 
and does not Operate upon Offences Committed 
Before its Passage. 


We heleve We have show tl threat No Man's Land 
lies never heen a praurt of the Lriclisen Territory or the 
rclian COUNTPY, ana t hist it remained unatfected in 
its status Hy elther the act of ISS3 or the act of TSS9, 


We come now to another proposition which Is 


yO) 


equally clear and indisputable, namely, that the net 
of ISS9, attaching certain portions of the Indian Ter- 
ritory to the eastern district of Texas, contains oO 
provision minnitesting an intention that 1 should ye- 
late back to offences comnitted prior to if . puIssae, 
The offence is alleged to have been committed Jaly 
2. [SSS: the set in question went nto effect Mateh 
|. TSS$). The eastern district of Texas, therefdre, 
Cull ONL have jurisdiction of the offence hy viving 
the act of ISSO a retroactive effect. : 
The language annexing a portion of: the Lictian 
Territory to the eastern judicial district of Texas, ix 


aus follows: 
a 


“Shall, from and after the puissive of this els he 
‘annexed toand constitute a part of the eastern jtieli- 
‘celal district of the State of Texas for judicial pour 
o Poses, (See, Fe 


And the languave conferring jurisdiction is as 


follow BS. 


ee And the lL nited States courts here provided 
“to be held at Paris shall have exelusive original 
y jurisdiction of all offences committed HUIS, the 
‘laws of the United States within the limits of that 
i portion of the Indian Territory attached to the 
Seastern judicial district of the State of Texdas by 
* the provisions of this act, of Which jurisdiction Is 
* hot elven Ih this act tothe court herem established 
‘in the Indian Territory.” (See. 18.) 


; —_ , ¢ 
lt isa tamiuliar rule of construction threat all stiut- 


utes are considered as operating only upon future 


=-_ 


awe 


YI 


ucts ana eVelts, Unless the COMTPAPY clearly and titl- 
mistakably appears; and the question is, whether 
Congress, by annexing a portion of the Indian ‘Ter- 
ritory to the eastern district of Texas, intended, 
without expressly “i declaring, to vlVve tliat court 
jurisdiction oft prist as well as future offences, The 
rule that statutes shall not act retroactively Is 
founded in natural justice. It is embodied in’ the 


constitutions of many of the States. and evervwhere 


within the range of the jurisprudence of English- 
speaking people it has been asserted and upheld. 
The rensotlis eviven Ih judges and \\ riters for this 
rule wre DUMeTOUs, such iis, threat ws legislation of this 
zis character ts exceeding liable toabuse © (( ooley’s 
(C‘onstitutional Limitations, byt): * the recovnized 
Injustice of a method of making laws by which the 
legislature looks backward to discover prist errors 
to he corrected and preist CrieVANCeS to bye remedied g 
(Wade, Retroactive’ Statutes. 52 3 E. the pprestrnnp- 
tion that the legislature does not intend what ts 
unjust ‘ (Kucdhich on thi literpretation of Stat- 
lites, Bean: * retrospective laws are wholly In jue 
lous, OPPressive, sini unjust 4 (Constitution of New 
Hampshire) ; * suel laws, is i creners| rule. ure 
objectionable iT prene pel nid unjust i practice ” 
(Sedyewick on the Construction of Statutory and 
Constitutional Law, 17-5). 

Siotlar denunetations or trospective laws could 
bye quoted ad suf saline, Krom the universal opinion 
ot thei Injustice lisais Crrowtli the rule which forbids 


thisat n statute shall he cleemedcd retrospective in its 


»? 


operation Hbless the will of the levislature. clearly 
and unequivocally expressed, compels such coustrue. 


tion. Undoubtedly. Un dess restramed I> constitu 


tional limitations, or by the inherent limits of the 


law-making Power, retrospective laws Phen bye passed, 
The legislature may, if it will, do an unjust) thing, 
hut it may not ask the eourts to assist. It exnnot 


prevent the judicial department of the Government 


Prom seer to if thisat the leoislitive intent to commit 


cult Injustice shall be clearly snd explicitly manifested, 
Protessor Sedewick (Statutory and Constitutional 


Law. 166) saves of retrospective lecrislation.: 


* The only judicial check on the power heme thiat 
* the courts refuse to vlVe stuttites a retrospective 
‘coustruction unless the intention is so clear and 
, positive (is hi hi) possibility ice salnait of ctThy other 
: construction! buton the other hand it ois equally 
* True thasat thie ne erent discountenaneec. ania 
‘that the desire and effort of the courts 1s always to 

vlVe the statite a prospective Operation only. 


Now, the aet of TSS not only does not show 
clearly snd unequivocally thist (CConevress intended if 
to have it retrospect ye i ration. bout the lancuave 
clearly shows the reverse, The territory annexed 
to the eastern district of Texas is to be annexed: i 
the words of the statute, “from and after the J issctore 
‘ot this ac t, and the jurisdiction clause also shows 
the intention to lave the aet Operate in the future, 
by the words, “shall have exclusive, original juris- 


* ietion of all offences committed aoninst the lnavs 


° . . ‘ ** . . . 
ot the { hited Stutes, ete. \\ here “ the LiTLTLIS- 


takable evidence ith this lnneruave tliat Convress in- 
tended that the act should take hold of offences al- 
realy committed 4 Can it be said that its intention 
to do so is made clear bevon La reasonable doubt / 
[x it, in the language of Professor Sedewick (spre), 
‘so clear and positive as by wo possibility to admit 
: ot crn other construction 4 lristend of clearly 
showlne such ith Intention, thie lnneunaee, by its pr lsuinn 
ania natural eraniinaties| construction. Inddientes t hist 
the statute was to operate prospectively and not ret- 
rospectively, 

The contention of the Government Is, that the 
words in the statute, “all offences com pitted” 
oucht to be vlvel the scarp meaning as of they 
read, “all offenees which hare been committed.” 
Clearly enouch, thie de root oPrberwan that: sinned clearly 
enough, it Coneress lisael intended they should, if 
would have heen Cuts \ ic. finned words te eX Press such 
Intention, So far as the lnneuae to be construed 
1s concerned, this Cis Is singularly like Prince Ve 
The l nited States (2) Gallison, 204). [In that case 
the language construed was found in the act of 
August 2. IS1S (3 Statutes, 75). It was an aet 
allowing a deduction of S53) per cent. on the amount 
oft duties then Ini proses | Hy lan (rt curgvoes of ships 
captured and brought into American ports during 
the warof ISI2. The words to be construed were, 
‘Captured from the CTLOTILN sna the question Wiis 
Whether these words mnelimdted captures mince prior 


ry° 


to the piussave of the act. The Court will perceive 


- 
a 


° 
* 


al 


4 


that the oranniatien! question Is identicsl \\ ith the 
One in the case al bear’. si Captured a Wiis the verb 
used 1 thisat stitute, * committed ” is the verb in) 


this, The decision was made by Mr. Justice Story 


the cireult. [le used this language : ¢ 


" li Ix i creneral rule thisat statites are to bye eoOrl- 
strued to Operate (di futuro, unless from the ‘lean 


* ariagve 2 retrospective effect hye clearly intentled, 


° Nowa Copstiliutio fauliuris Poriiidian Hin ponere de het. et 


* HOW preterites, And this niaXiin applies iis well 


* to remedial as toother statutes, There Is nothing 


in the wording of this act which points To a retro- 


: spective operation, anal the whole Intent Peay be 


satistied by restraining it to future CHSCS, (dy the 


other hand, if a retrospective effect is to be vIvel 


“to this act, the provision must equally apply to all 
‘cases of capture made since the war, whether the 
‘duties have been patel or not. The words must 
‘either read ‘on all roods, ete. which Aave heen cap 
‘*tured from the enemy, and which dave been made 


‘oood and lawful prize ot war, etc.. and have heen 


ski broucht Inte the [ “nited Stutes, or "on all roods, 


"oa... UW hich she// he captured from t he enemy . and 
‘shall TY, minde rood ani lawtul prize of War. etc.. 
‘and shall he broucht into the United States, ete, 
Independent of the objection to the former éon- 
struction, which | have already stated, it Is decisive 


aeainst it, that the manifest object of the levisla- 


tion would be defeated, for the act would have 
Spent its whole force Ol} print CUSCS, and could not 


operate An futuro. 


It is only necessary to substitute “ committed” 


for he captured,” and we can say. ot the statute of 


ISS!), paraphrasing the language of Judge Story, it 


ritist elther rensl “have heen committed,” or, shall 
he committed 2” ana the latter reading is the only 
Olle consistent with sound construction, and i fair and 
enlightened administration of justice. 

The case of lnited Ntates v. Heth. 3 Craneh. 398, 
is also distinetly in point, lt involved the construe- 
tion of the act of Many lOth., PSOO, entitled, “ Am 
* ACT supplementary to an aet entitled, ‘An act to 
‘establish the compensation of the officers em- 

‘ploved in the collection of the duties on I post 
‘Sand tonnage,” (? Stat. 72. 

The second section of the act allowed, in lieu of 
the commissions theretofore allowed by law, a differ- 
ent commission on all moneys which should be col- 
lected and received by them “for and on account 
‘of duties arising on goods, wares, and merchandise 
‘: Huported into the United States, and on the ton- 
‘nage of ships and vessels.” 

As Ih) this act the commissions of the defendant 
iis collector of the prennrt of Petersburgh were dimin 
ished, he claimed that the statute could not operate 
to deprive him of the commissions to which he was 
entitled by law, on goods imported before the pas- 
sage of the act. Several of the justices of this Court 
delivered opinions, Vr. Justice Johnson used this 


language: 


“The words of the act. ‘arising on goods im- 
“ ‘ported, although in themselves very indefinite in 
“ point of time, will receive a precise signification in 
* this respect by supplying the words ‘ heretofore,’ 


’ cIVe them il praist, — hereatter. to vlVvVe then i 
‘ future. sjenifiention, If it be Necessary that the 
‘court should make an election between these woreds, 
is in order to complete the SCTISe, the choice will he 
‘immediately determined by recurring to two well- 
“known rules of construction, viz: That it ought 
‘to be consistent with the suggestions of natutal 
‘ justice, and that the words should be taken Oe 


™ stronely ecourpa proper ntein. 
Mr. Justice Washington sruel : 


[ am strongly inelined to the opinion thiat eve '\ 
peared of this section is future, and that a literal 
‘ construction will render it entirely prospective | 
‘upon the whole subject. The time at which the | 
‘substitution of two anda half for three per ce nt, 
“os to take }) Nace, as well as that of a etion and 


‘receipt, are certainly future, and there is, T think, | 
as little doubt that those rece Ipts ¢ fin) ‘nl ‘ly? I ily ‘> 
‘to duties which should arise after the same pe riod. 
‘the word arising being clearly future in relation-to 
“the time specified in the section, The word ¢- 
* ported, though past in relation to the duties whi: a 
“were to arise on the goods imported, may, ne ver. 
* theless, be future in relation to) the pe riod when 
* the change of cOnMMISSIONS Was to take effect: unl 
s think it oucht to bye so construed iN} this CUS, 
‘because the duties arise either Immediately pon 
‘ the Importation of the woods, Or Ipon the pertorti: 
‘ance of some acts which, in contemplation of laty, 
" Are Immediately to follow the Importation. | 
~% 
So. in the ease at bar, Congress was legislating for 
the future. lt Wiis providing that i from ane after 
thy passave of this act ” certain territory should Le 
‘ 
’ 
« 


- -@ _>_«s- +> 


nnnexed to the eastern district of Texas, and that a 
certain court should hay jurisdiction : and the verb 
‘committed, used in the statute now before the 
Court, hears the same relation to the other portions of 
the sentence in which it stands as the verb* Iiported % 
did in the statute involved in the Heth case. 

Again quoting from the opinions of the justices 
in the Heth ease, Mr. Justice Paterson used this 


lanowuacve: 


ie Words inh nm statute omelit hot to have i retro. 
: spective operation, tnless they ire so clear, strony, 
ane Imperative, that no other meaning ean be an- 
7 nexec to them, or unless the mtention of the leuis- 
* lature cannot be otherwise satistied.” 


Sue. then. Is the doctrine 7) this Court: ane. ‘typ 
plying it to this ense, the clatm that the aet of TSS9 
should have a retrospective effect vanishes: for it 
Caliliot ie contended t hist the lnneuagve of the net Is 
Is either so clear strony, or HN perative as to require 
thisat it should ne vivel il retrospective operation, 
Surely the safeguards ot thie law ure hot less sacred 
When human lives are involved than when the fees 
ot it collector of Custos are in danger of heme 1- 
miinishedt, 

In the ease of The lnited States v. Starr. Tenip- 
stead’s CL ©, Reports, bi), practically the same (plles- 
tion was involved that is now betore this Court. 
Starr was indicted in the Cireuit Court for Arkansas 


for il crime alleged ta have heen committed i) the 


Indian country before its annexation to Arkansas tor 


judicial Purposes, 


Phe opinion of the Court was delivered Ih olin 


son, J.. who used the following language : 


‘ lt Seenis TO Te plsain thisat ul the thine the offence 


charged Wiis committed, neither this COUNT, TOM ALL 


" other Count of the L nited States. lisacl power nid 
‘jurisdiction to hear, try, and punish it. Indeed tt 


a misnitest thisit from the time this cCOouUTT Was Ciie- 


‘ated. on the 3a Lay of Mareh. 1837. lip to the 17th 
: Lay ot June. IS] . there existed hie judicial tribu- 


neal of the lL nited Stites colnpetent to try snc petite 


‘ish offences committed in this Indian country, and 
" this Court decided, inh the Ciist cited, when its 
— presiding Judve (T lon. Peter \. Daniel). Wiis pres. 
~~ ea Ana to vlVve thasat jurisdiction Wiis the sole 
‘object of the act of the 17th day of June, PS44. 
‘Tt is, however, insisted that this aet confers Upon 
‘this court jurisdiction to punish all offences agaist 
‘ t hres laws ot the Lo nited States committed in thie 
\ Todian COUNTLS those before as well as those atter 
“ats enactment. The argument is that the crime 


" Was committed Aeonist fll existing law. snd witléin 


the jurisdictional limits of the United States, 


‘although this Court could not then. vet may now, 


punish it; and in carrying out this idea it is said 


: Ih) the district attorney, to vet clear of a difficulty 


Which les im his path, that it Is not a case where 
there was no Inw anterior to the L7th of June, 
[Sf § creating the offence, sna then doing it for the 
first time. for that, le concedes, would be An “er 


post fucto law within the rule laid down in (alder 


r 


_ Bill, | Dallas, Osh: but he imsists without cre- 


“ating anv new offence, the law merely designayes 


= 


. 


i eee 


<>) 


. il tribes to punish qotie ly rely committed neninst 
‘an existing law of the United States forbideing it. 


ge If this be il sound Position, then it Is nianitest 


‘that the act must have at trospective operation ; 
: because, otherwise, it cout heat affect transactions 


’ which took place ay fore its pUSSdoe, The erime 


- charved Aonst the prison ,. ae stated. Wiis CoOnl- 


os 


‘mitted when neither this nor any other court of the 


[ nited States Wiis clothed with iurinchietion ane 


yes power to Try ancl punish it. sna ia proceed todo so 


* TOW would bye to vive the aet iN question nu retro- 
. netive effect. 


” Now. a the COnsTruCctTION of on statute if Is nocur- 


; inal suid well-established principle, that the eourt 


— will hever vive to it ek Cros» ctive operation, lili- 


‘ less it clearly ‘bpp wis from tine lnnerusaee TEs | that 
‘its makers intended it to have that effeet: because 


gi laws are vrenerally Prick t ta) dt rate Hhpron the fi. 


> . > ¥ > 
ture, not the past, Crabsactions or men, (.) Bae. 


Abr.: tit.. Statute, ©.) Leevtslatures seldom. if 


" ever, especial it} thie ehiectiieit of criminal law s. 


the (Choctaw eountry prior To) ITS anhexation to the 


intend them to have a retroactive effect, and cer- 
tainly COUTTS will never Thy therm thiset operation, 
evel if it erin te done uit ll, unless the Intention 
is clearly expressed. (/’; mceNv. The l nited States, 
? Gallison, 2O4.) Penal laws Hritist he construed 


strictly.” 


Ture act or TSS9 HAS ALREADY RECEIVED A JUDICIAL 


construction.—But the law of ISS8o has already re- 
celved il judietal construction Dy Judeve Parker. ot the 
United States district court for the western district 
ol 


Martin. tried ariel convicted ort murder committed itl 


Arkansas, in the case of lynited NStates A So. 


(4) 
eastern district of Texas for judicial purposess In 
that case, as in this, the offence was committed be- 
fore the act was passed, and the indietment’ was 
fornia after, Jude Parker hela tliat the tet of 
ISSO could hat by construed retroactively, and that 
the jurisdiction of offences in the Choctaw COWMENY 
committed before the puissace of the act remained 
in the distriet court of the United States for the 
Westertl district ot Arkansins. We vive the Op TON 
entire: ‘ 
PARK hat, é.: wi The offence of Ww hich the «le fenelant 
“Avns convicted in this case was committed im «thiat 
“part of the Indian country annexed by the act) of 
Congress of Mareh lst, ISSO. for judicial PUT foses, 
‘to the Kastern District of Texas, The offence Wiis 
‘committed before the J iissaere of the act, The de- 
* fondant was tried and convicted of murder 1 the 
‘United States Court of the Western Distriet of 
* Arkansas. 

om The defendant tiled i motion for nm ohew trial. 

xi containing hone other thines: ; 
8 Third. Because there is no lawtul jurisdietion 
oe rr\ the defendant. The offence for \\ hich this 
; defendant Wiis tried sunid convicted Wiis nllegwed to 
‘have been committed im that poart of the liflian 
‘Territory annexed to the Eastern Judicial Dis- 
** trict of Texas hy an onet of Congress approved 

March Ist, PSS9, r 
Fourth, Because all laws conferring jurisdic- 
“*tion upon this. court to try this defendant Were 
: repeated Ih anoact of Congress entitled, “Arg act 
‘to establish a United States court in the Indian 
alas Territory, ani for other Purposes, approved 

* * Mareh Ist, PSSO0 


** 


“The act of (CConevress of Mareh Ist. TSS. says 
nothing about where cases of erime shall be tried 


‘when the crime has been committed in thiaat praart 


* 
° 


of the Indian country which, Ih said act. was at- 


‘tached to the Eastern District of Texas, when the 
Serie has been committed before the Jissiore of 


* 


the net. 
* The question is: “Shall thie be tried in the LoS. 


** Court at Paris, Texas, or in the U. S. Court at 
** Fort Smith. Arkansas, which had jurisdietion of 


: std crime hefore the J wissctore ot the net above re. 


“** ferred to?” think. situated as the [ridlian country 
is is, it heat heme il Stute. ( ‘ongress could pron ile that 


* 
* 


* 


eres committed in the lrelian COULTER attached to 
the Eastern District of Texas, before the passage of 
the law establishing the court at Paris. could be 


‘tried by such court. Tf the Indian country was a 
‘State. then the erime could not he tried! in rey 


' other district than one ascertained hy law, previous 
‘to the commission of the erime ! as it Is nota State, 
. Clonyvress could, in the et nHbove reamed, have preo- 
“ vided for the trial ail Paris, ‘Texas, of Ciises where 
, the crime lisacl beeen comlnitted before the J eissaore 
; of the law . although such oa law would lye retro- 
; spective in its operation, “as it rriet\ he conceded that 
i law retrospective i its operation, when the law 
“ gous TO the remedy lone, Phat bye passed, Bit the 


a: question here is simply one of cCOnStruetion. The 


: law nhove referred to Is silent tis To where crimes 


ae committed before the Juissaere oft the law shall he 
, tried, 


"= In the constriction of a statute if Is i cardinal 


‘and well-established principle that the court wall 
“hever vlve to if il retrospective operation, unless if 


‘clearly ‘tp pears from the lanvuage used t hist its 


: miakers intended if to bisa « threat effect - becnuse laws 


(,? 
qg 
are generally made to Operate Upon the future, not 
‘ the pruast, transactions of men, (:) Bacon Abridy- 
‘ment: tithe, Ntatute, ©.) ' 


‘Legislatures seldom, if ever, especially in he 


“enactment of criminal law s, intend them: to haven 


bes retrospective effect : nicl certainly COUTTS will Hever 


‘vive them that operation, ever if it can be done ‘at 
‘all, unless the intention is) clearly expressed. 
‘(Priace v. €. S., 2 Gall. 204.) 

“The Supreme Court of the United States, HI 
(nited States vo Teth, 35 Craneh, 3598, 413, said: 
‘That words in a statute ouvlht not to have a retro- 
"Sp tive operation unless they he so clear, strofie, 
‘and imperative that ne other meaning can be ‘in- 
* nexed to then. or unless the Intention of the lee s- 
‘lature cannot be otherwise satisfied The same 
court, In. Chew Lleong v. The lnited States, said: 
‘Such is the settled doctrine of this Court. — Such is 
shown to be the rule ot Stacviutory construction Hy 
Murray .. (si bson. i.) Llow. }? | 7 VMehiren we Din. 
24 low. 242: llaney f£ Tyler, 2 Weall, S28: Nomin 
lotterson. li Wall. S96 ° Tiventy Per Centum 
Cuses, 20 Wall. 179; Cudted States vy, Starr, Hemp- 
stead’s Rep. 469; Potter's Dwarris, Com. Stat. sana 
Const. 162. 163. 164: (‘hew lleonag vy. l nited Ntbes, 
112 ULS. 536. : 

* There Is nO lnneuage in this statute on the su b- 
‘ject of where crime committed betore the passive 
“of the act shall be tried: the law 1s entirely silent 
‘an that particular, ‘ 

eg Pheretore, there Is he languave on that subject 
* TO CORSTMILE, if there Is ho eX Pression ot the legis- 
‘lative will im that revaral, , 
“Tn such cases the court cannot construe the act to 
' have rt retrespective effect. nor can the Court pre- 
*’ SUE t hasat (Congress intended threat ried who me 


(o> 


: committed erimes before the J isSaore ot the net ot 
* March 1, TSS89, in that poeurt of the Indian COUTTPY 
: Ih) the act attached to the Eastern District. of 
‘Texas, should not be punished by any court. 


A court can never presume that a legislative 


‘body so levislites as to establish an immunity from 


‘ piunishiment for criminals. but rf the position that 
‘such crumes cannot be punished in the Eastern 


District ot ‘Texas ar the Western District of Ar- 


* kansas is correct, such would be the result. — I. 


. therefore, conclude the intention of Convress Wiis 


: that the erimes which had been committed hetore 
‘ the paissave of the law of Mareh the Ist, 1889, 


‘ should be punished where the erimes committed in 


. the Siiinie COUTTES Were punished before the pwisscivre 
‘of the law, ul the Ll. S. Court at ort Smith. Ar- 
, kansas, The question to bie distinetly recognized 
. 1 this Cust’ Is, [ict Congress by the terns used in) 
‘the aet of Mareh Ist, I&S89, eviving the District 


A 
——— 
° 


‘Court in the Eastern District of Texas jurisdiction 
‘over certain parts of the Indian country which, be- 
: fore the J wissaore of that el hac heen withuin the 
‘jurisdiction of the District Court for the Western 


District ot Arkansas, cleal L\ CX Press the intention 
that the court at Paris, Texas, shall take COUT. 


* ZAMICe ot print iis well iis future crimes / 


+ There Is simply, absolute ly nothine i the net 


‘from which an inference can be drawn that it was 
: intended by its niaikKelrs it should havea retrospec- 
P tive operation : the law-makers have neither said =i) 


expressly, nor have they intimated that it should 


; have that effect, Upon the principle above named. 
“an the absence of Un expressed Intention to the 


‘coutrary., the court is bound to presume that ‘the 


‘makers of the law intended it to operate upon the 
‘future and not por the past. 


(4 


‘Tf a statute be not explicitly retrospective the 
court will not Ih construction clive it a retrokpec- 
‘tive operation, ((roshen v. Stonington, Conn, 
$909: 10 Am. Dee. 121.) : 

“Tf Congress did not, by explicit terms, make the 


il 
* 


at retrospective, niless if Intended threat the] )is- 
‘triet Court of the Western District of Arkansas ex- 
Sereise jurisdiction over offences of which it: had 


“jurisdiction before the law was passed, and) whach 
‘were committed before the law of Mareh lst, ISSf), 
. passed, it intended to errant to erjmiluals whe hisvil 
ay committe 7 Crimes at such times TELA from prtiti- 
~ ishiment : thist. the court cannot pPrestinne. . 

* The only rational construction then, is that teh 
-cases are within the jurisdiction of the U.S. Court 
Sof the Western District of Arkansas.” (0. 8. v. 
Jo. Martin, Western Dist. Arkansas, unreported) 


Now. if No Mans Land Wiis annexed to the Mast: 
ern District of Texas ty) the act of JTSS9. it -was 
annexed in the same sentence and by the same, lan- 
wuage that annexed the Choctaw country: sunicl ot 
course, it cannot be claimed that the act was te be 
construed prospeclsere ly as to the Choctaw COUPEPY, 
sunicl retrospectively aus to No Man's Land, | 

Judve Parker very correctly stated that, inasimiuch 
iis the act could not Ih cur possibility he construed 
ta have a retroactive effect, the Western Distret ot 
Arkansas must retain jurisdiction of offences pom 
miittect prior to the puissance of the act. or else im- 
TE would bye cranted by the net for crimes (On- 
mitted hefore its Prussave, lt need not be poluted 


out thisat in ihe case oi bear. the act does hot grant any 


* 
’ 


>.) 


IMMUNE for offences committed in No Man's Land, 
forthe immunity already existed; nor need it be 
suid that if there was no court when the act was 
passed COM petent ror Tr offences in No Man s Land, 
the act of ISSO has not shorn the Government of its 
praoWels,. 

The Choetaw countrys prion to the act of LS89 be- 
longed to the Western District of Arkansas. [If the. 
act of IS89 annexed both that country and No Man’s 
Loan l to the Kastern Distriet of Texas, it simply left 
both those revions, us to formes offences, 1 the Con. 
dition they Were before the Piisstoe of the net, I} he 
Mans Land was. prio to the act of ISSO. a pocart of 
the Lriclisan Territory annexed to the Northern Jucli- 
chal District of Texas, then the act left the slleced 
offence still cognizable 1 the court of the Northern 
Distriet of Texas, } 

The aetual condition of hinges ix that both the 
Western District of Arkansas and the Eastern 
District of Texas Are asserting fall equal rivht to 
hang men for offences committed before the pas- 
save of the act. The same Government which insists 
in Arkansas threat the act Is prospective, INSISTS in 
Texas that it Is relros per hive, What has become of 
do. Martin we do hot know. Having heem convicted 
of murder in the Arkansas court, and a motion fora 
new trial overruled, he has, We pPrestitie, heen eXe- 
cuted, aor will he. He lias been. oT will he executed. 
on the evround that the act of TSS89 1s prospective ; 
while the plaintiffs in error here, if the judgment of the 
Eastern District of Texas is sustained, will suffer the 


nr 

ae 
extreme penalty of the law because it Is retrospoetsre, 
So that the contention between the Government and 
ourselves as te whether the el Is prospective or retro- 
spective receives the exceedingly practical answer . 

that it is both. : | 
[t is sometimes asserted that remedial statutes prc 
stittites which simply revulate procedure are not 
within the rule forbidding that statutes shall* be 
construed retroactively. To this it) need only: be 
answered that such oa doctrine, if it exist at all, can 
have lia) application to such a Case Us this. , Ih 
lCnited States vo Stary (spre), and ¢ nited Stites 
v. Jo. Martin (spre), iis already shown, the dloc- 
trine that statutes shall not be construed to have 

i retroactive effect was asserted and enterceal 
in the former case upon a statute like this, and im 
the latter upon this Very nel oft ISSO: ane Mr. Justice 
Story, in the (nected States v. Prince (supra), «dis- 
tinetly declared thiat the niaXxiM which forbids that 
stattites shall bye vivell it retroactive effect applies iis 

well to remedial as to other statutes. 

But what is the scope of the statute of T8897 5 In- 
deed, if deals with something riore than here proeed- 
arc > with something hore than pleading, practree, 
snl evidence, It fixes the place of trial, and confers 
original jurisdiction upon a court. It determines 
where i eltizen shall he placed (>t) tril for his life. 
So great a question is this that) the framers of! the 
Constitution inserted a provision regulating the place 
of trial of persons accused of crime (sec, 3, art. 5), and 


in the ten amendments constituting the Bill of Rights, 


(4 


iis if hot already satisfied with the safeguards thrown 
around the people it} this respect, another provision 
Wits Inserted iN article 6 requiring that trials shall be 
by ill Imaprartisal jury of the State and district wherein 
" the crime shall have heen committed, which dlis- 
“ triet shall have been previously ascértained by law.” 

Whether either of these constitutional provisions 
can be mvoked for the protection of these defendants, 
Is hot Thar the question to which We direct the 
attention of the (Court, Whether they are within 
the letter of these provisions Gr hot, they are within 
the spirit of them They are Within the Scope of 
the evils they were intended to prevent, The ob- 
ject of these Constitutional provisions Was to vive 
to persons accused of crime a trial by them neigh- 
hors ana the Inhabitants of thie \ lcinave, They were 
intended to preserve the ancent rights guaranteed 
yy the COOPITNIOT law, There Is Heo reason founded 
in justice or humanity, or in that equality of rmghts 
and privileges supposed to belong to all American 
citizens, wis i serene secuSed of crime in il Terri- 
tory, aor in) il revlon outside OF a Territory, shall lieot 
have CVEPY snfeguard thasat the U stitution IVES to 
Corie’ whe lives within the limits of it State. If. 
therefore, the Constitution does not cIVe to these 
detendants the protection which if oLVes to Persons 
accused of crimes within the limits of a State, how 
much hore does if hecon ¢’ the uty of a court not 
to HM pose Hhpon then also it harsh. rlvorous, and 
Hiberal Construction of the statute, 

The very object of the doctrine that statutes shall 


t, 
het bye construed too U6Unave Aa retroacthve effect liliiess 
the language Is —t) plzein, strong, snc Imperative ius te 
require it, is to yrre to the citizen bya rule of jcou- 
struction that protech oi which the (oustitutioiw hits 
not gqeven hin, For instance, ino New Hampshire, 
Where et | retroactive r cisilution Is forbidden bye the 
Constitution. there relists hia OCCASION hor Invoking 
this rule; but where the Constitutional provision does 
het eXISt. the pule of construction takes ats place, sO) 
far iis if Cat ° anid eEXCEDT Where the lnnvuage Its sO) 
plain and Imperative tis To become mandatory Upon 
the COLUDTS, thie protect the eltizen Ly declaring that 
the statute must not be construed r troactively, So, 
in this CASt, if thie ¢ ‘oustitutionz:al pra ISIONIS revulatine 
thie place of tris! of persotis charged \\ ith crime Is vol 
applicable, they have ull the lhieore rivht te IMSNISt bhisat 
they shall lisave the lene tit of that COOMTIDIO TN ana fini 
versal rule for the retrospeetive: construction of Stat- 
ites, : 

And this, We respectfully submit, Is i Cust iT \\ hich. 
ahove all others. the erent salutary rule of constrie- 
thon, icf Which We have alluded, should bye uplield 
and enforeed, V 

The defendants are citizens of Kan its, The -of- 
fenee with which they stand charged was committed 
in their own neighborhood, although outside of the 
limits of the State of which they were citizens, The 
were tried ino a distant country : separated by hun- 
dreads of miles from the piace Where the alleged wf. 
fence was committed, We need not point out thie 


difficult, oft SCCUTINY the attendance ot Withesses, eer 
| 


,%) 


the numerous disadvantages necessarily imposed upon 
them hy the situation, 

A statute which authorizes these things is not to 
he helped and alded by construction, lf it s ands at 
all, if rhitist stand because the language Is Tony pbain 
to admit of doubt as to the levislative Intention, Lf 
it Is to have il retroactive effect, if rritist be because 
Congress has said so in language so pain as to admit 


oft he other construction. 


To CONSTRUE THE ACT OF IS89 RETROACTIVELY IS 
TO MAKE IT EX Post FAcTO.—To construe the act of 
ISS) retrospectively is to substantially make it an er 
post facto law \\ ithin the meaning ot the Constitution. 

The third subdlivision ot se etion J, article l. of the 
Constitution provides that no bill of attainder or ex 
post fucto law shall be passed. It the act of TSS89 
Is to be civen i retrospective effect, it becomes to all 
Intents and purposes an ee post facto law; that is to 
say, it subjects the defendants to disadvantages which 
the Constitutional pron iIsion Was Intended to prevent. 

In the leading case of Calder vo Bull, 3) Dallas. 
Stell M 7; Justice ( ‘hase, delive ring the opinion, defined 


the term ev post facto law as tisec in the ( ‘onstitution : 


ies Ist. Every law that makes itll netion done hefore 
“the passing of the Jaw, and which was innocent 
ae hen done, eriminal. and punishes such action. 

; Dal. very law that aAgerTavates the crime, qT’ 
* makes if ereater than when committed. 

: 3a. Every law thiset chan s the punishment and 
“inflicts a creater pruannistinne nit than was annexed to 
“the crime when committed, 


a 


' . } ! 4 ! ’ | ' 
bth) I (*] iv That gaifters The ent Tides of 
j : > aw P ; 
, denee. and reeetves jess or «different testrmonys 


, : a 
rhiaanh The aw recurred af the time of the Comission 


(deony shirt. vty chy. in relation to thie offerice (>! 


rer ¢ HSE CUeEnces, sallers fi,y wahschion of if peg ey fey 
' e 


This definition of May Justice Washington | has 


, ; ; . , . » 
been adopted by this Court im Arig vo Wissoure, 
. + .: , 


¢ 


We sre of Oper rom (sated Mr. dustice Nhiller, 
te rine the Op toned thee Court), °° threat ih law 
buiss latter th ‘comm ssronof an Dit hee VW heh, in 
the laneunee of Mr. Justice Washington in / nited 
Ntutes vo Tlall, Sin relation to that offence Or its 
‘consequences, alters the sttuation of a party tty his 
disndvar rae Is an ea post fucto law.” F 


7 is | a _ 
Let us inquire whether the act of PSS. 1f givena 


retrospect y of] 4 # I ~ altered thy sittintion ofth 


they were either not trinble at allo or triable tr a 
district contiertous Te) t hye prise wher the Dit nek Is 
alleged to have been committed. Tn either case§ to 


enact that thre should be taken hundreds of miles 
S 


| 


away to a remote district, among strangers, where 


thi atten lance oft Withesscs tal bie procured Oniy 


withthe greatest diffieult nd question changed 
. . . ’ . , * a 7 ° 
fheir sittntion fo ther cdisacdvanhtuyve, lo (rIVe the 


lnw of TSS89 a2 retrospy ctive Operation ts therefore to 


; 


declare that it is es post fucto and void, 
GEORGE R. PECK, 
WT. ROSSINGTON, 
Kor Plaintiffs in Evvror. 
Joun BF. Ditnos 
Winniamw R. Day, 


Josern FREASE. 
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we 
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SUPREME COURT OF THE UNITED STATES, 


OOTOBBRR TERM. 1890. 
may 8085. 


C. E. COOK, O. J. COOK, CYRUS FREASE, 
J. B. CHAMBERLAIN, JOHN JACKSON, 
AND J. LAWRENCE, | 
Plaintiffs in Error, 


THE UNITED STATES. 


Ix Error TO THE Crrcvir Courr or THE UNITED STATES FOR THE 


Eastern District or TrExas. 


BRIEF FOR PLAINTIFFS TN) ERROR: 


By 
JOHN F. DILLON, 
WM. R. DAY, 
JOSEPH FREASE. 


GEO. R. PECK, 
WM. H. ROSSINGTON, 
Of ( counsel. 
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IN THE 


Supreme Court 


FOR THE UNITED STATES OF AMERICA. 


at lee & 


eRe. MPMI OSE « oh, ieee Me 


Ocropern Term, 1890. 


hese ? 


_ i og Das well bea, ome gpl wena 


‘. EK. Cook. O. J. Cook, Cyrus 
FREASE, J. B. CHAMBERLAIN, JOHN 
JACKSON and J. LAWRENCE. 


Plaintiffs mn Krror. 


}: VS, 
THe Unirep STares. 


b Defi nelant ty krror. 


: 

ERROR To THE Crircurr Courr or tHe Untrep STATES 

roR THE Eastern Disrricr or Texas. 
Statement of Case. 

C. E. Cook, O. J. Cook, Cyrus Frease, J. B. Cham- 
berlain. John Jackson and J. Lawrence. the plaintiffs 
in error, with twenty-four others, were, at the October 

Term, 1889, of the Cireuit Court of the United States 


for the Eastern District of Texas, sitting at Paris, 


to 


Texas, indicted October 51 by a grand jury of said 
C‘ourt for the crime of the murder of one John M. 
(‘ross, on the 25th dav of July, ISSS, in the Neutral 
Strip, or No Man's Land. 

The allegations of the indictment as to the time and 
piace of the homicide and as to the jurisdiction of the 
seid Cireuit Court for the Eastern distriet of Texas, are 


iis follow eo 


*Kastern District of Texas, set.: The oranda jurors of 
the United States of American, uly ( lected, impanellecd, 
tris dl. SwWworlh Abi | charged to Hiquire Inte na due pert - 
sentment make of offences leninst the laws of the 
Lnited States of America + and for fhe district and cry- 
cust aforesaid, on them oath in said Court present : 
That heretofore, to wit, on the Twenty-fifth dav of July 
in the vear of our Lord one thousand eight hundred ard 
elghty-cight, in that section of the country ving be- 
rweeh Kansas nel ‘Texas. bounded (>t) the West by New 
Mexico and extending enst to the hundredth meridian 
of longitude, commonly called the Neutral Strip or “ No 
Man's Land,” in the Indian Territory, the same being 
attached to and constituting part of the Eastern District 
of Texas for judicial purposes, and within the jurisdic- 
tion of this Court.” ete. Here the indictment proeeeds 
to charge the commission of the homicide.) 


At the April Term. ITSO. of said Court. the Gibs 
came on for trial, yy a jurv, as to the plamtitts in erroe 
and six others of those so indicted, to wit: A. M. 
Donald, J, A. Rutter. William (4 ‘onnor, J, W. Cal-: 
vert, W. oS. Grubb and Ed. Bowden. By the vert 
dict of the jury the plaintiffs in error were found guilty 
of murder : a mistrial was returned as to the said Id 
Bowden, and the others so placed on trial were acs 
quitted. 

The plaintiff in error then moved the Court for a new 
trial, and in arrest of judgment upon various grounds 


. 


ows, « 


stated in the motions, both of which were overruled, 
and the plaintiffs inerror were sev rally sentenced to 
be executed on the 19th of December. 1890. 

The plaintiffs in error took exe ptions to the action 
of the Court In assuming jurisdiction of said case, and 
to Various rulings made Dy the Court on the trial 
thereof in aclmitting evidence against them, and in ex- 
cluding evidence offered Ly them, in the charge to the 
jury, in receiving the verdict of the jury, in proceeding 
to try the case prior to the October Term, US90, of 
said Court, in overruling their motions for a new trial, 
and in arrest of judgme nt. in holding the nudietment to 
be good, and in passing sentence against them, as afore- 
said, and thei Bill of Exceptions was duly allowed and 
signed by the Judge of said Court at said Term. 

The plaintiffs in error afterwards, on the 6th day of 
September, 1890, and within the time allowed by said 
Court, filed in said Court a petition to this Honorable 
Court for a writ of error, which was on said day duly 
sllowed. as provided yy the Act of Congress of March 
25. ISSO (25 Stats... 655). and afterwards errors wer 
assigned in this Court. 

See Act of Congress, of March 25, 1889, entitled, 

‘“ An Act to abolish Cireuit Court powers of certain 
District Courts of the United States, and to provide 
for writs of error in capital cases, and for other pur- 
poses " (25 Stats... 655). 


We proceed to notice the assignments of error. 


ARGUMENT. ; 


-_ 
_— 
_ 
atm 
a 
a 
— 
ome 
es oe 


JURISDICTION « 


I. 


? 
‘ 


The Circuit Court of the United States, 
for the Eastern District of Texas had no’ 
jurisdiction of the offense charged in the’ 
indictment, for the following distinct! 


reasons : 


I} \ \ \ i | ! | ‘ . 

¢ 

| \} \ Ih f eryre ‘ iil A iil schiet {) ofan 4 

| L }) ' ] ge } te il] . i a nave reere’th € 7 
rriiiteda ' \ ri = i) aT \ } Vie | i 1 thee th (Las 7) July 

TSSS8_ Drecutpse f (iit rin \ ISSS. src ‘N wai rihi Sirip ! 
\ \I Lon i Wa t gattmeive aris whiein bist ; 

1} is tor nadie purp y ins iwute or law then rn 
‘ 

I a ec i 4 i! it Parts Dexa “ CTCit L boy an wc ‘vf 
( ' . f Vie i > Stal yS} 1) 

ifter the cored 1 Tense: becats vw said Aet 

f March 1. 1889. does 1 n term r by implication attach said 


No Man’s Land to the Eastern District of Texas for judicial pu 
; ‘ * 


’ ; 

’ : | : ‘ ' ‘ , sepraters ' 

1) ~— Tyee itilne i¢ i j \ le . rew ‘ ‘ marr ry ivVild 
: . 


between said No Man’s Land and the extreme western boundary ©f 


ihe baste District of Texas as tixnecd) bv law hat at the tion gol 
w alleged commission of the alleged offense, and at the time of 
the creation t tive uid Court at Paris. said land so lving between 
Was attached to anothet phic (Lisi rie if he United States for 


“a ; ‘ — . 
jucicial purposes; that said No Man's Land did not join and was 


ot contiguous to the boundaries of the Eastern Distriet of Texas 
> , ° 
as fixed by iw, 
: — . 
Phe sx yventeoenty ass hnment of erro. sus Tollow- 
oe 
. 
SEVENTEENTH. The Court erred in the following part of the 
charge to the jurv, and overruling the exceptions of the plaintiiTs 
n error thereto: “\ Tf vou believe from the evidence that John M 
° 
* 


Finsr. The Neutral Strip or No Man's Land ~ 
at the date of the homicide allezed in the indict- 
ment (July 25, 1888) was outside of the jurisdic- 
tion of any particular State or Federal district 
and no Court of the United States had jurisdiction 
to prosecute criminally the alleged homuieide : or, if 
anv Court had jurisdiction, it was not the Cireuit 
Court for the Eastern District of Texas, but Wits 


the cdlistrict wher thy le Te*ty lnnts were found or 


orrested., 


SECOND. The all vation Tee eit indictment on 
which the Court below assumed jurisdiction, viz... 
that on the Both dav of July, LISSS, the Neutral 
Stripor * No Man's Land was “oom the [ndian 
Territory, the sams beme attached to and consti 
tuting part of the Eastern District of Texas for 
judicial purposes, and within the jurisdiction of 


this Court.’ Is thtrue in pronrt of Tract ana of law. 


Toinp. If * No Man’s Land” was, at the date of 
the commission of the LiheCL omen July 2). 
ISSS), within or attached to Tne riachneciaal district 
of the United States, it was the VertAern Distriet 


ian — 
of Texas and not the Eastern District of Texas. 


FourTrH. The Cirenit Court of the United States 


Cross was murdered in No Man’s Land or the Neutral Strip, a 
hereinafter defined prior to October 5oist, TSS) lute of finding of 
he indictment » You ar Instructed mt No Man's Land or Neutral 
Strip is within the jurisdiction of this Court, and if the party 
killing said Cross have committed ans ense they ean be tried 
ind punished in this Court.” 

see VMotion for New Tria loth Geround. 

See Motion in Arrest of Judgment. Grounds 1, 2? 


for the Aastery District of Texas assumed jurisdic- 

sf 
thon of thie i tLe r 
hy 


the Act of € oneress approved March # TSS 


Stats.. 786). which act 1f it extended the jurisdic- 


tion of the said Circuit Court for the Eastern Dis- 


trict of Texas to offenses committed within thi 


Neutral Strip, — No Mans Land.” did 


SO OLN 
ws respects offenses there committed after the ap- 
proval of said act : that is, after March 1, IS80, arid 
the said act could not under the Constitution (Afr 
e?, See. 2 make il Jrrast ott lise trinble IT} the reew 
district created Dy said act instead of the district 


whieh ‘ Liste (| Whe t suel mit ise’ WHS committed . 


| ° a ’ “ . 
rar COG thy siti Th by Pike tt retrospective, sip Fis 
, 


} } : . } | 
to embrace the homicide alleged im the mahet 


ment to have beoun conmitted on the 2th avy 3) 
Julv. ISSS. sinee that would make the aet in) this 


resp c*t ¢'j post Ji 


The legislation TTITE prurboeli ets ppb diately bearing 


pon the above Propositiois relating to the jurisdiction 


of the Cireuit Court for the -Eastern Distriet of Texas 


Aare 2s follows . 


THe Iwporan Terriror) What ow known as. the 


“ Iwpran Terrirory. and delineated on all the Maps 
as such, is the country embraced within the boundaries 
specified in Section 24 of the Act of June 30. IS34 


(quoted imrrd, }). 10), 

The status of the region denominated * The Indian 
Territory ~ is peculiar. Under various treaties between 
the United States and certain Indian tribes, all lands 


therein are set apart to and are owned by these tribes: 


vy virtue alone of Section LS of 


MO 


and no part thereof is public land, exe pt so far as they 
have been specially ceded back to the United States. 
Within the “Indian Territory” reside several of what 
are called the Civilized Tribes 


who have governments 
of their Owl, modelled i a rein ral wits atter that of 
the American States. 

by reason of these circumstances-—the ownership of 
the lens therein ly thre Liclians, thie 1} OCCU PRUNES sumed 
coverinnent thereof the revo thus owned, occupied 
ancl eoverned has lone been Ky OW iS the “ig Pncdian 
Territory.” It is so referred to in many acts of Con- 


CTEess, particularly during thy last twenty Venrs. 


* Act July b>. IS;O (16 Stats ro. Sen 5 President to pros cle 
Osaves of Kansas ** a permanent home Indian Territory 
thout otherwise detining the said Ter 
\\ lune 3} is, 4 s Sints ) ’ Sccretarvy of War t 
nmstruct telegraph line from Denis beXas to Fort Sill 
lmdian Territory.” and bevond, not therwise defining the Ineiatr 
erritors 
Lets March 3, IS75 IS Stat- & Vugust 15, 1876 i? 
stats., 166, 272), make appropriations for Indian Agents for enum 
rated ‘‘tribes in the Indian Territors Lod for expenses of 
(reneral Council of certain Indians Indian Territory,” as pro 
ded by certain enumerated treati (reeks, Seminoles, Choctaws 


i (Chickasaws. 


Lppropriath r) Vet. Lre 1) Me fey agt } Mikes ippropriation ; 
trace and mark houndary ne betwer the State of Arkansns 


Act February 28, 1877 (1% Stats., 254), prohibits the removal of 
lye SiOuNs Indians to the Indian Territory, vithout other detini 
“rite provision in Act 1870) (20 Stats Le) 


Act March 3, 1877 (19 Stats., 325, 558), establishing post road 
from Muscogee and other places in the Indian Te rritory Sarne 


\et, IS78 (20 Stats., 21); same Act, 1870 (20 Stats., 437 


It isso deseribed in authentic publications. and éo 


delineated on all the maps, official and general. 


I lriddian Territory ~atract of imnd in tie 
portion of the United ‘States which has been set apart as a reserva 
tion for the use of var1ous tribve s of | MWilates It lie Ss lye Iween tir 
parallels of 53° and 37° N. lat. and the meridians of 17° and 23° W 


, 
~ 


lone. of \\ ashineton ‘14 ral 1m \\ of Grreenwich i’ ~ 
bounded north by Kansas, east by Missouri and Arkansas, afd 
south and west by Texas.’ 12 Eneviop. Brit.. 9th Ed., Art 
Indian Territory.” by HTlenry Gannett Phe maps in that wark 
Show thre lr«lian ‘Territors iS Pel embractny ‘+ No Man's Land 
Vol. 12 }) Soi Vo) oe \rt. United States, between pp 7M) 
thy : 


. ” " , : 
fry thee ntest ectitio iy thie SCTE! black Atlas, cA 1) Pine 


the best standard atins published the maps all show the Indin: 
Territory as having the boundaries last above described All other 

; 
standard atlases also vive the same boundaries. 

The Indian Territory is bounded the same way in the Amer 
ican Eneyelopwdia; see word Ladi ferritory, that is to sav,,it 
does not include the region known as the Neutral Strip, or: \ 
Man's Land Vo }) 

The following I~ i! extranet Troms thre Vinerican hone \e bi. 


precdia 

INDIAN TERRITORY rinree tract of anne we iss . between lati 
nde 33° 30) and 37° north and longitude 04° 20° and 100° west. .ft 
is bounded north by Kansas, east by Missouri and Arkansas, south 


by Texas. from which it is divided bv the Red River. and west fi 
. e« 


Pexvas, A yn th th meridian [tis inhabited chietly by immi 
vrant Indians of various tribes and nations, and to some extent by 
indigenous tribes a ° . Phe | livan Territory wis originally 
part of Louisiana lt is not oreanized ke other territories of the 
['nited States, but certain portions of it lave been eranted from 


lime to time to the nations now nhabitime mt” Am Enevel 
Art. Indian Territory. A. D. 18638. 
sat From citi ¢ irh\ yo riod. 21) VI hy ¢ nnedy ‘after the com 


pact | between Georgia and the Lnited States In 1802) the 


af providing anew territory bevond the limits of the States for the 
final settlement ot thr Ind in tribes was more or less distinet)y 
pbnouneed In 1SOS-0 Mr. Jefferson had this subject before hia 
in a proposition to establish a portion of the Cherokee tribe west 
of the Mississippi. This suggestion gradually expanded until ‘it 
finally assumedthe shape of anorganized and broad scheme of poliey 
under the administration of Mr. Monrose Large tracts were pu 


chased bevond the trontier States towards thru borders of Mexico 


; . , : : ‘. 
and suitable provision made for the transfer of the tribes to this 


’ i 


recvrion. Ih) Is] rhe hae | ? tha) TT hy , £ 


he Cherokees emivrated 


southern Cenirial 


oe 


And none of these im ips include within the “ Indian 
Territory ~ the land ealled the Neutral Strip, or “No 
Man's Land.” This latter Is public lands of the United 
Stites nequired from Texas, as here mafter shown, and 
no part of it is occupied. Since its acquisition by the 
( nited States neo part of it livs yen nm oc ‘upled by Pndian 
tribes, and it Is ne praurt of what is known as the “ Indian 
Territory.” — Its sfafvs is in every respect different from 
the status of the Indian Territors And unless it 1s 
mnude part of the Indian Territory for certain purposes 
by the Aet of Mareh Ist, ISS‘) (25 Stats., 783 quoted 
intr, |. 17). it Was never by Any prion Let of Congress 
persuades, treated or recognized is part oft the 5 Inelian 
Territory. 

No Man's Lanp. What is called in) the indictment 
the Neutral Strip or “ No Maun s Land was originally 
part of the Republic of Texas, or, still further back, of 
the Republic of Mexico. On Mareh 1, 1845 (5 Stats., 
(97), Congress passed a “Jomt Resolution for annex- 
inv ‘Texas to the United States. This resolution pro- 


\ icdect. priele i ati Ps 


Kis Third. New States, of conventent SIZe, hot exceed- 
ing four in namber, in addition to said State of Texas, 
bbe hereafter, by the consent of said State, 

be formed out of the territory thereof, which shall be 
entitled to ‘mission under thie provisions of the 
Federal Constitution. And such States as may be 


hh yond tine \rkansas. Kennedys s Life f West, Vol. 2. Chap 
NV... p. 244 
After the memorable contest of the residue of the Cherokee- 


with the State of Georgia in 1830-31, in which the treatv guaran 


tees of tribe failed to protect them on thre small remnant of the i 


possessions, the rest of the tribe removed to their present home tn 


what if known as the Indian Territors 


14) 
formed out of that portion of said tTerritery lying AL 
of thirly-sia eqres . thirty erunles north latitude, COli- 
monly known as the Missouri COMPLOUMESt line, shall be 
admitted into the Union with or without slavery, as the 
people of each State asking sclmission brik desire. 
And in such State or States as shall be formed out of 


snicdl territory nort/ of said Missouri compromise line. 
slavery. or mvoluntars ~ rvitucde m\CE jot for erie 


shall ly prohibit * Fg 
{ 


, , : ‘ . ‘ a 
No Mian s Laan lias fini interesting historical 
‘ 


Orlin, [It constituted in TS45 that porart of the Texan 
territory which et porth of th paratle| of thirty-si 
Levrees, thirty miuinutes. Uncles the Act of September 
9 [850 (0 Stats., 446), Texas agreed that her boundary 


on thi north should be the parallel of thirty-six 


degrees, thirty iinutes. The second paragraph of 


‘ . ] , 
Section I. Is TiS follows 
, 
‘ 


“Second. The State of Texas cedes to the United 
States all her claim to territors exterior to .the limits 
and boundaries which she agrees to establish by the 
first article of this agreement.” 

‘ 

The territors tlitis ceded Is Whit is-catled, in thr 


indictment, the Neutral Strip or“ No Man's Land.” 
By the Act of June 30, IS34 (4 Stats., 729, 733), eaf- 


titled “‘An Act to regulate trade and intereourse wits 


the Dachian tribes. snd ti preserve pence con) the frouu- 


Tie rs. it Wils provided its follows: 


“Sec. l. Be it enacted, cee., That all that part of this 
United States west of the Mississippi, and not within 
the States of Missouri and Louisiana, or the Territory 
of Arkansas, and also that portion of the United States 
east of the Mississippi River, and not within any State 
to which the Pnilian title has nat been extinguished, for 
the purp Ses of this act, he taken sna deemed to lie 
the Indian country. 


Ll] 


“Sec. 24. Lael be it purtlhe v enacted, That for the sole 
purpose of carrymg this act into effect, all that part of 
the Indian country west of the Mississippi River that 
1s hounded north hy the porth live of lands assigned fe 
thie Osa /, ithe of Indians. produced east lo the Stat of 
Vissouri : we sf. hy the Verican POSS ssions : south. hy 
Te f leive re: and east. hi the west line ot the lerriton 7, or 
Arkansas and the tate ‘ t Vissoui /. shall he. ail her hy 
ix, annesed tothe Teri itory of Avhanses : and that for 
the purpose aforesaid, the residue of the Indian country 
west of the said) Mississippi River shall be, and hereby 
Is, annexed to the judicial district of Missour! . ana for 
the purpose aforesaid, the several portions of Indian 
country east of the said Mississippi River shall be, and 
are hereby, severally annexed to the territory m which 
they are situate. 

“SE. Bd. And he at furthes enameled, That so) much of 
the laws of the United States as provides for the pun 
ishment of crimes committed within any place within 
the sole and exclusive jurisdiction of the United States, 
shall be in force in the Indian country : Provided, The 
same shall not extend to erimes committed by One 
Indian against the person or property of anothe 
lnelian. 

“Sere. 26. Aad be it further enacted, That if any per- 
scl who shall be charged with a violation of an of the 
provisions or regulations of this act shall be found 
within any of the United States, or either of the ‘Terr. 
tories, such offenders titi ly there appreli need anc 
transported to the Territory (>? nidicial district having 
jurisdiction of the siithe . 


It will be observed that the boundaries of that part of 
the Indian country described im Section 24 embrace whit 
is now known as the Indian Territorv, and that was 
annexed for judicial purposes to the /errtory of Arkan- 
sus. Arkansas was admitted into the Union as a State 
June 15. 1836 (5 Stats... 50): and it was held that after 
such admission the Federal courts in the Sfate or Dis- 
trict of Arkansas had no jurisdiction over offenses com- 


initted in the Indian Territory, and that special legisla 


12 
é 


tiolh Was necessars to Invest snueh courts with snel; jurfs- 


cliction. 
United States vs. Alberty (decided by Mr. 
Justice DANIEL enc District Judge JOHN- 
SON), Hemp., 444; United States vs. Ta- 
Wall-Ga-Ci, Hemp., S04: United States ws. 
Starr, Hemp. 169: United States vs. Ivy, 

Hemp., oy, 

In) CONSCOMEHEE of these decisions (ouvress passed 
the Act of June 17. 1844 (5 Stats... 6S0O). which is: as 


ft low ~ 


; . ? 
' An sacl Nd gpepite went hi) th. steel erlitled ln ser Sis 
i , . 
; ; , ° . . . 
peetlat Lvtede (tidied ite / sige beady bhi Jincdion lrihes. vind 


wixsedd haphielts Sniee. 


. 
. 


hon par SErUE PeUce on ti, fi pliers. / 
one thousand eight hundred and thirty-four. 

‘Be it enacted by the Senate and House of Represtuta- 
hives of the Cnited NStates of America ia Congress (1s 
sembled, That the Courts of the United States mi and 
lor the district of Arkansas, be. ane they hereby are’, 
vested with the Sitdpie Powel rd jurisdiction, to hear. 
try, determine and punish all crimes committed within 
that bndian COUDTES designated in the twenty-fourth 
section ol thie net to which this Is it supplement, snicl 
therein and thereby annexed to thr Territory of 
Arkansas, as were vested in the Courts of the United 
States fo sitid Territors before the Sithiie bechme a 
State. And that for the sole JUD |p pOrse of carrving this 
act into effect, all that Indian cOUnTrS heretofore an 
nexed by the said twenty-fourth section of the act 
sforesail to the Ts rritors of Arkansas. be and the same 
hereby is annexed to the State of Arkansas. - 


lt thus cp pears that thy jurischetion of the Courts of 
the United States for Arkansas were expressly limited 
to that precise and defined region known as. the Pincdican 
Territory, described by bounds in the 24th sectian of 
the above-mentioned Act of June 30, 1854, and which 
excludes, and by no possibility. could have imeluded, 


the region now known «as “* No Man’s Land.” That 


region was then (A. D. 1844) part of the independent 
Republic of Texas. 

On the 3lst day of January, Isi¢ (LO Stats., 230), an 
Act was passed by Congress which contained the fol- 
lowing provision : 

* Be it enacted hy the Senate and Horse of Peeprs senla- 
hives ot the lL nited Nhates ¢ f Ame em tn (ongre XS RACH 
Aled, Vhat Section five hundred and thirty -three of the 
Revised Statutes be amended so as to read as follows: 
‘Sec. 535. That the State of Arkansas is divided into 
two districts, which shall be called the Eastern and West- 
ern Districts of Arkansas, The We stern District includes 
the Counties of Benton, Washington, (‘raw ford, Sebas- 
tian, Scott, Polk, Sevier, Litthe River, Howard, Mont 
vomery, Yell, Logan, Franklin, Johnson, Madison, 
Newton, Carroll, Boone, and Marion, aud the country 
lying mest of Vissouri crud leherns is. hnown as the 
ludian Territory. The Eastern District includes th 
residue of the State. ” 


134 this it will be seen that the Western District of 
Arkansas included the eountry * i ine West of Missouri 
and Arkansas, known as the *Ineian ‘Terrtory. Long 
prior to this date, January 51, 1877, Congress had often, 
as we have above shown, referred to the “ Indian Ter- 
ritorv ” as the region embracing the country oceupied 
by the Indian Tribes, which did not include “ No Man's 
Land. And the Act of Janu ry Ol IS77, oD LL 
speaks of the country west of Missouri and Arkansas 
known as the Indian Territory. It was then well known 
and (‘oneress referred to it weordingly, This Act of S77 
taken im pare materia with the aets above mentioned, 
of June 30, 1834, and June 17, LS44, which for judicial 
purposes defines by bones What thre lnclian ‘Territory 
is. excludes “ No Man’s Land,” and makes it clear that 
the words “ Indian Territory ” as"used in the Act of 


January 3ist, I877, above quoted, meant the territory 


L4 


ae | ae. 
as defined in the aforementioned acts which are + Hey) 


wealeria with this siti Act of January oa. ISii. ant the 
reson occupied by the Indian tribes, and whieh in 


\cts ot ( ‘ONUGTeSS ania 1 veouraphical anal other pulbli- 


ecations was cdeseribed sane TD known as! the 


Podian Territory, 
(On the Oth of Janary, ISS3 (22 Stats... 400). Con- 


SPESS pPussed ab Act entitled, * An Act to provide hens 
holding a term of the District Court of the United 
Stites ruil \\ reliitse. KASS. sel feo) other purposes, 


13\ thie first Section ob the Act it term of thr UC reites| 


States District Court at Wielita. Kansas. Wis estab 
lished, Sections 2.5 and 4 of thr samt Act are as 


follows ; i 


“Sree 2. That all that part of the Indian Territory 
lying north of thie Csonrcdian lives senna east of Texas 
and the one hundredth meridian not set apart andsou- 
enpied by the Cherokee, Creek, and the Semidch 
Priclisn tribes sh tt. from ond after the passace >] 
this Act, be annexed to and constitute a praart of the 
United States Judie! District of Kansas: and thie 
United States District Courts at Wichita and Fort Scott. 
in the District of Kansas. shall have exclusive original 
jurisdiction of all offences committed within the lihits 
of the te rritors been Hy annexed to said District of 
Kansas against anv of the laws of the United Stites 
now or that bet hereafter be operative therein. : 

‘See. 5. That all that portion of the Indian Te Priors 
not annexed to the Distret of Kansas 1y this act, Aryl 
not set apart and occupied by the Cherokee, Creek, 
Choctaw. Chickasaw biel se minole lodinan trily s. shall. 
from and after the J ASS ee of this act. be annexed to 
and constitute a pear of the United States Judicial i- 
trict, known as the Northern District of Texas: and the 
Lnited States District Court at (iralam, it sacl North 
ern District of Texas, shall have exclusive original pur- 
iscdiction of all offences committed within the limits 
of the territory hereby annexed to said Northern Ids 
trict of Texas. HOST stn of the laws of the United 
States now or thiat may hereafter be operative therefn. 


Le) 


‘Sec. 4. That nothing contained in this act shall be 
construed to affect in WnYV thinner any action or proceed- 
Ing now pending in the Cireuit or District Court for the 
Western District of Arkansas, nor the execution of any 
process relating thereto; nor shal! anything im this act 
be construed to give to said District Courts of Kansas 
and ‘Texas, respectively, any greater jurisdiction in that 
part of sitll Lichian Territors sO) ibs nforesaticd apnexed, 
respectively, to said District of Kansas and said North- 
rh District of Texas, than rtertit heretofore have heen 
lawfully exereised therein by the Western District of 
Arkansas ; bar shall anything lth thiis net contained bie 
construed to violate or Mpa th anv respect any treaty 
provision Whatever.” 


Taking the language of Sections 2 and 5 of the above- 
mentioned Act by its« lf. iT would fairly exclude a No 
Mans Land” and eonfine ther operation to the Ludian 
‘Territors proper ; that is to sav, Section 2 annexes that 
part of the Indian Territory lying north of the Canadian 
River anal enust of Ts Vitis sna thre ce hundredth lier- 
vlian to the District of Kansas ina that part of the 
lochian ‘Territory net thus futile vec to the District of 
Kansas was bv the third seetion annexed to the 
AY rthern District of Texas. Lnd the language of the 
fourth section of the Act clearly shows that ‘No 
Man's Land” was not included im the words the 
* Tochian Territory, as use tin said act 

a Noi shall anything In this act b construed to rive 
to said district courts of Kansas and Texas, respect 
ively, any greater jurisdiction im that part of said 
lnclian ‘Territors “OAS “afores rid annexed, re spectively, 
to ssid District of Kansas ane ~ ric Northern District of 
‘Texas than might bye retotor lisave bree ti law fully exver- 
cised therein bv the Western District of Arkansas.” 


This Act of LSS853 also LbisSes the words —.-"" lacian 
country ” but “ Indian Territory,” and it uses them in 


the same sense in which thev were used in the previous 


Lis 


Lot ot | PETES 548 bine sulvove noticed, The words 


; Prclian Ts rritory hiaot ¢ istic. They prre’ahhi i fixe cl 


and known re LO Oby ct of the Act of Jannars 


() ISSS}. Were Te) trrlke sa Wak Yt Prom thy Western District ot 
. @ 


i 


j . . . . ,* rer . . 
Arkansas jurisdietion Ve} thy Prvclisan Perritors 
; .* 


conte rrec pron if by) thy \et oft January 1. IS 7. eid 


Ti) preeetibion, Patsseguil fi j hospi ; Hardomeiud,. threat }UFIS- 


shietion bg Tweed IW ALPESTLS bhicl t | eC Northern District cyt 
lexas. : 
by the previous Act of Pebruary 24, 1879 


(Coneress \ 


20 Stats.. OES). liad created the Northern Judicial Pdis- 


trictof Texas, the kastern Judicial District of Texas awnod 
the Western Judicial District of Texas, and fixed sth 
times ane places for holline Courts therein. 1, this 
Act the Counties of I svvaninn, Pane nia Delta biohie 


others reo un thee Northern District. the County of 


Red Rives ih the baste ti District oft Texas. No juris- 
diction was given by this Act to either of said Courts 


lndian Perritorvy or No Man's Lane. . 


| 
(>\e*) Tite 


Qn Mareh 1. ISSO (25 Stats.. TS3). (Congress pissed 
fill Net entitled - \n Act Teo stalblish it United Stites 


. : _ :, ' , 
Court m the Tndian Territory, and for other purposes. 


, 


Soetion | provides 


“That a United States Court is) her Ly established, 
Whose jurisdiction shall extend over the Indian Terri- 
tory, bounded as follows. to wit: North I> the State oft 
Kansas, east by the States of Missour: and Arkansas. 
south by the State of Texas, and west by the State of 
Texas and the Territory of New Mexico: and a Jiuylyge 
shall be appotnted for said Conrt by the President of 
the United States.” : 


: 


Section » is fis follows 


“Seco. 5. That the Court hereby established shall 


have exclusive original jurisdiction over all offenses 


li 


urbnist the laws of the United States committed within 
the Indian Territory, as in this act defined, not punish- 
able bry death or by Hn prisonment at hard labor.” 


. ° — 17 
Sections Ly and LS are as follows: 


“Seco. lv. That the Chickasaw Nation and thi por- 
tion of the Choctaw Nation within the followme bound- 
HYLeS, te wit: Deon Phacy cone li. Rivet at thy southenst 
corner of the Choctaw Nation: thence north with the 
boundary line between the saul Choetaw Nation and 
the State of Arkansas to a provnint where Bie Creek, a 
tributary of the Black Fork of the Kimishi River, 
CTOSSCS the saticl boundary ine : thence We sterly with 
Dig Creek and the said Black Fork to the janction of 
the sacl Black bork with Battale (‘reek : thence north- 
westerly with sitiel Duttalo (‘reek toa pont where the 
sithhe Is Crossec| Ly the old riilitars road from l ort 
Smith, Arkansas, to Dove Depot, in the Choctaw 
Nation : thence southwesterl! with thr sid road to 
where the same crosses Perryville Creek : thence north 
westerly np said creek to where the same is crossed by 
the Missouri, Kansas nel z \ils Railway track: thence 
northerly ti}? thy centre of the men track of the sented 
road to the South Canadian River: thene lp the cen 
tre of the main channel of the said river to the western 
ly mindars line of the Chickasaw Nation, the same being 
the northwest corner of the sand nation: thenee south 
on the boundary liane between the seta nation ana the 
reservation of the Wichita Dried ims: thence continuing 
south with the boundary line between the said Chicka 
“it Nation send the reservations of the Kiowa, (‘oman- 
che ana Apache livlians te Lied Rive ; thre nee down 
sail river to the place of beginning: and all that por 
tion of the Indian Territory not annexed to the Distnet 
of Kansas by the act ‘Lp rp Paove 7 January sixth, « rohit en 
hundred and eighty-three, and not set apart ane 
occupied ly the five civilized tribes, shall. from anil 
after the passive of this act, be annexed to and con- 
stitute a part of the Eastern Judicial District of the 
State of Texas, for judicial purposes. 

‘Sec. IS. That the Counties of Lamar. Fannin, Red 
River and Delta, of the State of Texas, and all that part 
of the Indian Territory attached to the said East- 
ern Jucdieial District of the State of Texas by thie 


IS 


provisions of this act, shall coustitute a division of the 
Kastern Judicial District of Texas ; and the terms of the 
Cirenuit and Distriet courts of the United States for the 
said Eastern District of the State of Texas shall be held 
twice in each year, at the City of Paris, On the third 
Mondays in April and the second Mondays in October ; 
nid the United States Courts herein provicled to be 
held at Paris shall have exclusive original jurisdrction 
of all offenses committed against the laws of the United 
States within the limits of that portion of the Indian 
Territory attached to the Eastern Judicial Distriet of the 
State of Texas by the provisions of this act, of which 
jurisdiction is not given by this act to the court herein 
established in thi Diaclisen Te rritors : ane all civil *pro- 
cess Issued nwadist Persons resident in the said Coun- 
ties of Lamar, Fannin, Red River and Delta, coeniz 
able before the Lo nited States Courts, shall be ritcle 
returnable to the Courts, respectively, to be held at the 
City of Paris, Texas ; 

And all prosecutions for offenses committed mn either 
of said last mentioned counties shall be tried im. the 
division of said Eastern Distmet of which said counties 
form a peur ; Provided, That he process issued (>) prose- 
cution commenced or suit instituted before the passive 
of this act shall by inh enn wav affected by the provisions 
thereof.” 


MerPECT (>I bil PORRGOIDNG LEGISLATION UPON Phil 


(JU ESTION OF JURISDICTION, 


On this legislation we submit that it is entirely clear 
that the allegations in the indictment that the Neutral 
Strip or “ No Mans Land” was, on July 25, 1SS8S (the 


date of the homicide). 1 the * Indian Territory.” and 


that the same was attached to and constituted part: of 


the Austern Judicial District of Texas, are, and each, of 
those allegations is, wholly without foundation. On 
the contrary, it appears from the foregoing legislatron 
that on the 25th of July, ISSS8, “No Man's Land” was 
no part of the Indian Territory, and was not at that 


time situate in or annexed to avy judicial district of the 


1” 


United States. It was not part of the Indian Territory, 
or part of the Indian Country, as it stood annexed by 
the Acts of I8S34 and i844, noticed above, to the Dis- 
trict of Arkansas. and it Wits lo preart of the os locian 
Territory,’ as it was by the Act of January 51, 1877, 
annexed by the then well-known name, “ Indian 
Territory,” to the Western District of Arkansas; it 


was not part of the “Tndian Territory” withm the 


meaning of the Act of Januar 6, TSS5, (quoted nits 


|). 14), which divided the jurisdiction over the Inilian 
‘Territors between Kansas and the Northern District of 
Texas. The result is, that it was not on July 25, 1888, 
the date of the alleged homicide, part of Anny judicial 
district. Lf this be so, the conclusion necessarily fol- 
lows that the Cireuit Court for the Eastern District of 
Texas (which is sufficient for the purposes of this case) 
had no jurisdiction. 

It is important, however, to. the defendants, even if 
the judgment shall be reversed on this ground, that this 
Court should in that event determine whether any 
Federal Court had jurisdiction of the offense charged in 


the indictment. 


Qur PROPOSITION IS THAT No FrpERAL Courr HAS 


JURISDICTION, | 


The Constitution of the United States provides 
(Seetion 2 of Article LLL. (quote bat large. bupra, }). aby 
that when crimes are not committed within ‘ny State 
“the trial shall be at such place or places aus the 
(Congress any yy law have dire ate "a This Meas, Ss 
will be hereafter shown, especially in view of Article 
VI. of the Amendments, that the place Ol places of 


trial must have been directed bry (Congress bby Statute 


At) 


© ° 


prior to the Commission of the offeuse, and not simpiy 


prior to the commencement of the prosecution. 


lu the Crimes Act of April 30, 1790, Chapter } a 
ree. stats.. a he section & Is ts follows 


‘sec. 5 Jd wh he a fy hhey eretole / Th if if iil v 
Person (>) Persons shill commit hppa the high SCS, or 
in any river, haven, basin, or bay, out of the jurtsdie- 
tion of auy particular State, murder on robbery, or arty 
other offense which, if committed within thi backs of a 
county, would by the laws of the United States be 
punishabl with death; or if any captain or marine of 
wuv shipor other vessel shall piratically and felomiousts 
run away with such ship or vessel, or any goods én 
merchandise to the value of fift, dovlars, on vie ll uy 
such a ship or vessel voluntanly to any pirate ; o af 
any seaman shall lay violent hands upon his commander, 
thereby to hinder and prevent his fighting in defense of 
his ship (>] woods committed to lis trust, or shall bike 
7 revolt Vn the slip: every such offender shall bv 
dleeme dl, { uke NH ancl adjudged to be it pirate and felon, 


and being thereof convicted, shall suffer death; aad 


2 : , , “a ‘ 
th, friat of crimes commitled on The hiah SOUS, OF 4h One 


j , J ° aa ° ’ . e ; 
pra P pur oT bhi pi) ehiehion OF tit prevticulay \/ the shall 


hy y bhi bist) pe pe haeea's thi, ottenlte; yn Upp pre ly uled. fij 


to wbhaeh he a, tryst by hronaht. ws 
The Amendment of Mareh 3, 1825, of the Crimes 
Act (4 Stats., L165, LES) contains numerous provisions,in 
regard to offenses within forts, dock vards, &e., and 
murder upon the high seas, or Inany arm of the sea, or 
in any river, haven, ereek, basin or bay, within the 
wdmiralty and maritime jurisdiction of the United 
States, and out of the jurisdiction of any particular 


st ite ™“ chia | } is iis follows 


“| 14. ad hy | furt Or ewe ed. That if Ri 
person, upon his or her arraignment upon any inditt- 
ment before any Court of the United States for afiv 

, 


pi: a ae a a 


“ee § He . 


2] 


oftense hot capital shill Soil mute, or will not auswer 
or plead to such indictment, the Court shall, notwith- 
standing, proceed to the trial of the person so standing 
mute, or refusing to answer o) plead, as if he or she 
hac pleaded not guilty, enn pon i vercdiet being 
returned by the jury, may proceed to render judgment 
accordingly. And the trial of all offenses which shall 


° ? ° ' ; . ; 
bin committed porn fii hiv SOUT NS thr" FF BO ele rc. cpvel say fhe 
hinaits of (fied Nlals fiz’ slist) oy. 7/ sf] by fi A district 
whe i? Thee obbe yole) Ss Ce prprde h, Ta 4 ij phe hive j, lie (ety 

. / . af 


i, pet hyonght.” 


The provision as it stands in the Revised Statutes ts 
iis follows : 


* SEC. 730. The tris! ot ult ottenuses committed tipper 
the high SCUIS Ol elsewher out of the jurisdiction of 
any particular Stute or district. shall be m the district 
where the offender is found, or into which he ts first 
brought.” 


It has been held that this referred only to maritime 
offenses, and not to offenses committed upon land, 
United States vs. Alberty, Hemp., 444, per 
DaNnret and Jounson, Justices. 


fn eu part Bollman and r parle Swartwout, 4 
Cranch, 75 (1807), it was held that if an offense be 
committed Ol land thre offencdes Hitist le tried by the 
Court having jurisdiction over the territory where the 
ofttense Was committed. Ih this case Bollman ana 
Swartwout bad been arrested by the military authorities 
in the territory of Orleans, and were committed by the 
Circuit Court of the District of Columbia, on a charge 
of treason against the United States. alleged to be eom- 
mitted off somewhere on the Ohno or the Mississippi, 
or in the territory of Orleans. They were discharged. 


The above quoted Section S of the Act of April JU, 


1790. was referred to by the prosecution. On this sul- 


ject Chief-Justice MAnsiaLs said (page 136) ; 


The law read on the prcunt of the prosecution kK 


understood to ‘ppl only to offenses committed on the 
high seas, or in any river, haven, basin or bay, nog 
within the jurisdiction of any particular State.” 
pa PM as ~o* 
Avain, Sections lL and 26 of the Act of June 30. LS¢ 
. ° . j 
(quoted pile. }?. lt) show threat { OMvLeSS eousidered - P 
, 


offenses in the Pndian Country to be within the terry 
fiery jal juris tion of some Court (which jurisdiction , 
defined), and that offenders when arrested elsewhere 
were to by transported for trial to the Court hav* 
ier ote rritorial uirischietion it Provision absolutely In 
consistent with the application of Seetion 730 to such 
offenses. 

We therefore submit that “ No Man's Land ” Was On 


duly 2d. TSSS. the clate of the slleved homicide, no part 
‘ 


ot ‘Una judicial district. scl thaset (‘onvress heaucl hot pre 


VIOUSLY to that time preseribedt thy place for the tris. 


of offenses committed within that recion: and undet 


the Constitution Coneress could not. if it had under? 


tekken to de =i) which if lial rial " afterwards pres 


seriby t place cy] trial. fon such nel would hat onl 


be aim eonthet with Section vB. Article LDL. of — the 


(‘onustitution. above referred ta. bit would also hoe 


( prost fu fo within the meanme of the Constitution. 


as is Shown by the decision and reasoning mm Aving 


ies Miss: lar LOG OF .. Fil lh that cits it wat 


held that the cistimetion between retrospective laws 


, 
’ 


which reiate to thi Ve mecy or the mode of procedure, 


anil those which cry rate line eth (>t) thr ottense. is aik 


+ 


sound where im the latter case they ijuriously attec 


anv substantial meht to which the accused was entitled 


nnoder the law us it existed when the alleged offense Was 
committed, and also that within the meaning of the 
Constitution any law is ex post facto which is enacted 
after the offense was committed, and which, in relation 
to it or its consequences, alters the situation of the ac- 
cused to lis disadvantage (see also Re Murphy, 1 Wool- 
worth, 141). 

But if we are mistaken in this, and if Section 750 of 
the Revised Statutes does upp to offenses committed 
on land, outside of any particu! u State or cistriet, then 
the clistinet provision is that the trial “ shall be in 
the district where the offender is found, or into which 
he us first brought - and that fact oneht to by all re 
in the indictment; certainly in seme proper mode to 
appear of record. Such allevation in the imdietment 
would seem to be necess iy i order to show that the 
crime is within the limited jurisdiction of the partpenter 
Federal Court. As before stated, the indictment alleges 
the ground of jurisdiction to be “that the offense was 
committed within the | territorial jurisdiction of thie 
Court.” It would not be competent for the prosecutor 
to show that the allegations of the indictment in this 
respect were false, and to clanm “ No Man's Land © was 
outside of the jurisdiction of anv Court, and that See- 


tion 730 of the Revised Statutes apple s But if it did 


apply, the Court having jurisdiction would be the 


Court of the district where the offender was found on 
inte which he Wis first brought Ther IS nothing itl thie 
record to show that the Eastern District of Texas is 
such Court. Ih point of fact, the defendants were resi- 
dents of and were arrested in the District of Kansas. 
and applied to lis Home Judo Brew mh on hathes 


CON Pus to be released. The e is entitled du re wsack- 


a ieee ee 


@ 
a 
24 : 
SOL. We ported in 40 Ped. Rep., 572. His Honor’s Opal ") 
| ° ] 
lon commences as follows : 


SREWER, C. J.: In the case eu purnte Sacksou the 
facts are these The petitioner was indicted by the , 
Pederal Court of the Eastern District of Texas for the 
crime of murder, committed in the year ISSS, in the 
district known its ~No Mian s Land. He Wils arrested 7 
Hn this State euniel it removal Is souglit to the ‘Texas [is- 
trict, To prevent that, this petition in habeas corpus 
has been filed, and the cyte stion presented Inas to the 
jurisdiction of the Texas Court over the territors and 
the offense and the duty of this Court on haheas corp 


i 


We lisave thas tay be ypsicte re | the cyte stion of jitris- 
diction (>t) the Th pothesis that “* No Miain's and | “as 
On July 25, ISSS (the date of the homicide) not within 
anny yuchrenal district. and that if this be sO). either there 
was no provision of law civing anv Federal Court ftur- 
iscliction., or, if thy, itwas the «istrict in which ‘the . 
defendants Wel foornniel (>) arrested an this Cis the 
District of DSS. But if we are mistaken in the 


position that ‘No Mian s Land adic hiaot belone daily 


a 


— 


Yo. ISSS, to ‘UD pucdicial district, then 1t belonged, if to 
any, to the Northern District of Texas bv virtue of thre 
Act of January 6. ISS5 (22 Stats... 400), above quoted. 
The result would be that the Aasfern District of 
Texas would have neo jurisdiction ; and confessedly it 
hes mone. excepl it is conferred ty the « ishteenth a ie 
tion of the Act of Mareh -L. ISS80 (25 Stats.. 783). abov: 


quoted terse. }?. Wi : Which Wiis pete | Pte thre date 


ot the alleged homircite, ’ 


wi” 


Acr or Maren 1. 1889. pores vor AppLy To. Pasr 


COOPFENCES. 


Now. nothing sees tO us to rr podeannne I than that the 
Act of ISS does rat uncle rtake to “IVE un jurisdiction 


to the Cirenit Court for the Kastern District of Texas 


as to pust offenses. The only lnnvuage relating to 


jurisdiction is the following 


* And the United States Courts herein provided to 
be held at Paris shall have exclusive orgimal jurisdic- 
tion of all offenses against the laws of the United States 
Within the limits of that portion of the Indian ‘Territors 
attached to the Eastern Judicial District of the State of 
‘Texas by the provisions of this act,” &e 


There is no reason to Suppose that (congress i the 
use of the words that the “ Court herein provided to be 
held at Paris shall have exclusive origmal jurisdiction 
of all offenses against the laws of the United States, 
meant to refer to past offenses. There 1s not the 
shivhtest evidence or indication of uti such intention to 
be found It the Act. The ordinary principles of con 
struction apply, namely, that a statute shall have a 
prospective operation only, unless in clear terms It 1s 
riven a re trospective Ope ration. 

[It is a sound rule of construction that a statute should 
have a prospective operation only, unless its terms show 
clearly i levisiutive intention that it should operate 
retrospectively. 

Cooley's Const. Lim. (margimal) 370, and 


numerous cases cited in the note. 
‘ But we mav aftirm. as «a veneral rule, that. with the 


exception of those cases outside of the true limits of the 
law-making power, of those cases growing out of tly 


‘ 
; 
It) 6 
’ 
i" strictious of t hye be derial (C‘oustitution. aul. except 
. . ‘ o 
nlso, where, as Lil New Hampshire, thie States them- 
, ne : , — 
selyve ss have adopted il POsitive prohibition, it Is Ih Ulijs 
country considered competent for the State Levislatute 
to pass laws having a re trospective effect: the only ju- 
dicial check on the power by biper that the courts refuse 
lo vive statutes a retroactive construction unless /aé 
pnlention re <t) ole ‘i, and poseier {is hy i? possibility i> 
. . ) . : y ° . > 
udmit of any other construction. But, on the other , 
lisanocl. Py, ds es ki thf, fp ate dhiest thew siye ‘si’ stly discon = 
“pe ; ; ; : ‘* ; { 
set eed. fuaif fhegal a rT. if s/ Ji ; if erye yi ‘aj th, Coutts i 
(Mian Fe ire fees i i? Prosper haar aperatt ji only. . 
Sedewick Stat. and Con. Law. 2d Ed... }), 1498). 
7 
Again, “but that si I LAWS ay , an t veneral rules, 
objectionable in principle and unjust im practice, and 
that the yu liciary will TahY al] lnWs it prosp ctive Oper- 
ation only. up Ss thie 1] language is si) clear as not te bie 
susceptible of any other constructions. Nothing short 
of a great, paramount necessity can justify laws of thits 
kpc | Sipe }?. ve. ' 
, | { 5 
Ih Kenelaned the doetrine i that” statutes ape te bye 
held prospre etive only. unless there is something On thi 
| $ 
face of the enactment putting it bevond doubt that tle 
legislature meant it to Operate retrospectiv lv (Sane, 
p. Lod Such legislation, 1f construed to be retroactive. 
might put aman on trial for an offense vears after its 
COMIDESSLION. nite) the Witt ~se iS lisacl heen lost hoy, 
dleath (or removal. , 
THE SETTLED DOCTRINE OF THIS Court is that statutes 
¢ 
are not to he construed te have | retrospective Cyr \’- 
ation. ln (‘hew Hleong is, lnited Sloth S Li? u. s . Dah. . 
Mir. Justice HARLAN, givine the opimion of the Court, 
a 


sic }). pit 
e 


np Phe COUTTS uniforms re hiise te o1Ve thi stitute ye 
retrospective operation, whe reby rights previous \ 


vested are njuriously affected, unless compelled to ede 
so by language so clear and positive as to leave he 
i 


. 
4 


room to doubt that such was the intention of the Legis- 
lature. In lnited Slates ws Theth. Sy Cranch. OWS, 11S, 
this Court said that ‘words in a statute ought not to 
have it retrospective operation unl ss the ure SO clear. 
strong and imperative that no other meaifing can be 
annexed to them, or unless the intention of the Legis 
lature cannot be otherwise satisfied; and such is the 
settled doctrine of this Court ” citing CASeS). 


The case of the U.S. vs. Starr. Hempstead, $OO), is rn 
point, and was, we think, well decided. The facets were 
these : 

By Act of Congress of June 50th, IS34, referred to 
aute (4 Stat., 733), jurisdiction over the Indian Country 
west of Arkansas was vested in the Territorial Court in 
all criminal cases except Wile both the offending 
party and the person injured by his crime were Indians 
On June loth, S36, the Territory of Arkansas became 
an State (5 Stat.. 50), and on March 3d. S37, the United 
States Ciremit Court for the District of Arkansas was 
created * with like juris liction as other Cirenit Courts 
of the United States. On June Lith, [844 (5 Stat 
OSO). an act was passed errantineg the Cireut Cfourt for 
the District of Arkansas the same jurisdiction as had 
been formerly exercised by the ‘Territomal Court ove 
the In«ian Country. For text of this act see ante }), 
12 

Prior to this “Supplemental Act and «fle the Terri 
tory had become a State, defendant committed murder 
in the Indian Country. The question in the Cireuit 
Court was whether it had jurisdiction of the crime, and 
it was held by Jounson, J., that there was no jurisdic 
tion, rr CULTS thie (Court neve} hac jurisdistion Ove 
offenses committed in the Indian Country until such 


jurisdiction Was expressiv conferred by the “ Supple 


Dm 


mental Act of IS44. and that act did not extend to 
past offeuses. Sail the Court (}). f6)%)) 


At a previons term, in the case of the Cnired States 
ws, Abe rly, we lie I thi: ‘ut this Court posse SS «l ho Juris- 
diction coal the limits of the State of Arkansas, nnd, 
conseque ntly had no power or authority to he aun, thy 
and punish offense s cominitted in the ln li: itll count©y. 


° 
’ 


He then recites the subsequent Passage of the seid 
z 


Act of June 17. US44. and the commission of the crime 


Ly fore its pyissae, na then continues (}?. til I ¢ ° 

“The crime charged against the prisoner, as stated, 
was committed when neither this nor any other Court 
of the United States was clothed with jurisdiction? nicl 
power to try and punish it, and to proceed to do so 
now would be to vive the act im question a retroactive 
effect. : 

| | | - 

He calls attention to strict construction of menal 
statutes, and concludes : ; 

The inquiry then is: Has Congress, by the jterms 
used in the Act of the 7th of June. IS44, vivinge this 
Court jurisdiction, clearly expressed the imtention that 
it shall take cognizance of past as we ‘tI as future crimes ? 
Let us examine the words of the statute itself (see text 
thereof, ante, p. 12). It provides that the Court shall 
have the same power and jurisdiction of these offenses 
that were vested in the Courts of the United States for 
the Territory of Arkansas before the same became a 
State. And for the sole purpose of carrying the act 
into effect, all threat Tinclian cOUnErS heretofore nlinexed 
to the Territory ot Arkansas Is hereby annexed to the 
State of Arkansas. By this act nothing beyond juris- 
dietion of crimes committed in the Indian country is 
conferred on this Court, and, in order to make the 
erant effectual, the [Indian couutry is attached to this 
judicial district, and constitutes a part of it. This is 
all. There is nothing from which an inference ¢an be 
drawn that it) was intended by its makers to have a 
retrospective operation. They have neither said so ex- 
pressly, nor have they intimated that it shall have that 


«>i 


effect. In the absence of ahy eXpress intention to the 
contrary, the Court is bound to presume that the makers 
of the law intended it to operate upon the future. and 
not upon the past. If Congress had made it retrospec- 
tive, a nice question would then have been presented, 
upon which | uve le positive Opinion, although my 
mind inclines to the belief; for reasous that need not 
now be stated, that if there is no tribunal competent at 
the time to punish an offense, the jurisdiction cannot be 
afterwards conferred. lor these reasons the prisoner 
must be discharged” (S. P. United States vs. Ivy, 
Hemp., 562), 


It was ruled, and rightly, that there was nothing im 
the language of the Act of 844, which is like that of 
LSS. with which We are Cones rned. to show that Con- 
gress Ineant that it should have a retrospective opera- 


tion.” 


Such a construetion of the Aet of TSS0 would 
encounter two distinet constitutional objections ; one ot 
] 


which is peculiar to Federa jurisprudence, camel thi 


other common to Federal anit SS ite jurisprac nee 


Ist. That it would violate Sec. 2. Art. 3. of the 


Constitution, which requires the district to bn fixes! 


e? 
ij iT sine. 
oe 


by law prior AL the (Cisse aaa eA 7 of bhie 


*-* The doetrine is fundamental i Loglish and American law 
a if wfeor UG anh can Z 
slahahly within the atatyt 


, 


that there can be no constructive offenc 


punished his Cte bata fe }} eveiye an j LL 

and if there Mn any far doubt whether the statute embraces it. that 
louht ia to he resolved in favor ff f weil These prine pole es «of 
law admit of rhe) dispute inal ) often heen declared by thas 


highest Courts, and by no tribunal more clearly than the Supreme: 
Court of the United States ( (ited States ex, Morris, 14 Pet., 464 
lnited States vx. Wiltle rger. Wheat af 
2 Wheat., 119. And see also, Ferrett rx. Atvrell, 1 Blatehf.. 151 
156: Sedgw. Const. and St. Law, 324, 326, 354: 1 Bish. Cr. Law 
Sees. 154, 145).” 

United States vs. Clayton, 2 Dillon, 219, 226, Dirutes 


and CaLtpwett. -I.} 


rer Nfhotlps -_— She a 


a 


* = 


yt) 


‘ 
21. It would be an cs post fucto statute, and for 


ot 
that reason vod. 
@ 


These questions is) «bo the constitutional powell of 


Clonvress we will consider under the following pratpo- 


sition: ° 


But if the Act of March 1, 1889 (25 Stais.. 
783, which is the only Act on which the 
supposed jurisdiction of the Circuit Court 
for the Eastern District of Texas rests), 
shall be construed to be retrospective, dnd 
to have been intended to apply to offerses 
committed in *No Man's Land” prior to 
the passsge of that Act, the said Act is void 
because in conflict with Section 2, Art. 3, 
of the Constitution, for the reason that 
Congress had no power to fix or change ‘the 
District in which the trial should be had 
after the commission of the offense. 


Section 2 of Article II] of the Constitution . as 
t 
é 

4 The trial of all crimes, except in CSCS of impéach- 
ment, shall be by jury; and such trial shall be held in 
the State where sill CTIDLES shall have been committed : 
but when not committed within cura State, the ‘trial 
shall he ut such place coy places is the (‘ongress * py 


follows: 


by law have chrectedct. . 
‘ 


.. 
This seetion provid s that in the States crimes: shall 
be prosecuted within the States where committed, and 


when the crime is committed without the States th 


trial shall be at such place Ol places aus the Congress 
that by law have directed, 
When introduced the last clause read as follows: 
ie the legislature may dire ct. It Wilts changed SO iS 
to read “as the Congress im sy by law have directed” 
Maclison Papers, Vol. , }). iS), Which plainly Meals 
that such clirection must le bv a Statute passed 
before the commission of the offense. By deliberate 
choie of words the power to PASS Ve trospective statutes 
Codd it point justly deemed sO essential to the liberty of 
the citizen was purposely taken away from Congress. 
This section was further supplemented by the Sixth 
Amendment to the Constitution, w hich provides : 
Ih all criminal prose cutionus thi accused shall (*hi- 
Joy the right ton speedy trisat. Lr a) lmpartial yury of 
the State and district wherein the crime shall have been 


committed, which district shall have been previously 
ascertained by law.” 


The object of these provisions is plam. It was  in- 
tended to secure to the accused a trial by jury in the 
place where the crime was committed. if Congress 
might fix the place of trial after the comiutssion of an 
offense it could provide for trial ina district remote 
from the residence of the accuse a at such a distance 
from the witnesses as to deprive him of their presence 
snd testimony. All such attempts are rendered void 
by the constitutional provisions above quoted. 

It was expressly decided by the United States Cn 
cuit Court for the Kastern District of New York, 
United States vs. Maxon, 5 Blatchf., 560 (NELSON and 
Benepicr, JJ.), that under the Sixth Amendment to 
the Constitution above quoted, the district m which 


the trial Is had must liave been ascertamed previously 


o> | 2 ie 


te 


lo the COMMISSION of thee erin and hot merely pre- 
viously to the trial ; and, therefore, where a larceny 
was committed im the Navy Yard of Brooklyn When 
it was within the Sowhern District of New York, but 
which Navy Yard was included in the astern Dié- 
trict of New York, as defined and organized by i) 
act passed after the COMMISSION of the offense led 
before the finding of the indictment, the indictmedt 
found in the Eastern District was quashed. 

\fter quoting the Sixth Lmendment, NELSON, 3:. 


SEV. 

¢ 
. . > ‘ . . . ‘ . 
“The argument in support of the jurisdiction «(of 
the Kastern District of New York) is, that if the dis- 
trict Is ascertamed Dy law Le fore the trial the smema- 
ment is sufficiently complied with. We think that 
this: interpretation Is not in accordance with the fiir 
import of the terms of the provisions; nor would it 
meet the grievance it was intended to remedy, namely, 
the formation of a district after the offense was Ccolm- 
mittted to suit the will or capmece of the law-makme 

power, ; 

@ 
The same reasons apply to the second Section of the 
third Article. The languave in that article, “at such 
place or places as the Congress may by law ‘have 
. ** . . e . 
directed,” is substantially the same as the language of 
the Sixth Amendment, which gives the aceused ‘ the 
right to an unpartial jury of the State and «lestrict 
wherein the crime shall have been committed, which 
‘ ’ “* 
clistrict shall nave been previously ascertained by pew, 
Neither in the reason of the thing nor mn the lan- 
cuage can any distinction be drawn in this respect be- 
tween the original provisions and the provisions of ° the 
amendment. Both were designed to meet the «same 


evil and to attord the same protection. 


Any other construction would deprive the accused of 
his constitutional right to trial by jury of the vicinage. 
Such trial, by the people of the vicinage where the 
accused is known, and where he can have the benefit 
of his character and acquaintances and of the knowl- 
edge which the jury may have of the witnesses appear- 
ing against him is an essential incident of the common 
law trial by jury. 


Cooley's Const, Lim., 320 (Marginal). 


Mr. Justice Srory thus comments upon 2d Section 
of Art. LIL. of the Constitution, its meaning. pohiey and 
purpose . 


“It is observable, that the trial of all crimes is not 
only to be by jury, but to be held in the State where 
they are committed. The object of this clause is to 
secure the party from being dragged to a trial in some 
distant State away from his friends and witnesses and 
neighborhood, and thus to be subjects d to the verdict 
of mere strangers who may feel no common s\ pathy, 
or who may even cherish animosities or prejudices 
against him. Besides this, a trial in a distant State or 
Territory might subject the party to the most oppres- 
sive expenses, or perhaps even to the inability of pro- 
curing witnesses to establish his innocence. ‘There ts 
little danger, indeed, that Congress would ever exert 
their power in such an oppressive and unjustifiable 
manner. But upon a subject so vital to the security of 
the citizen, it was fit to leave as little as possible to 
mere discretion. By the common law the trial of all 
crimes is required to be in the county where they are 
committed; nay, it originally carried its jealousy still 
farther, and required that the jury itself should come 
from the vieinage of the place where the crime was 
committed. It was doubtless by analogy to the rule of 
the common law, that all criminal trials are required to 
be in the State where committed. 

“ But, as crimes may be committed on the high seas 
and elsewhere, out of the territorial jurisdiction of a 
State, it was indispensable that in such cases Congress 


Od 


>? —.2 ao . 


. os, ‘ 
should be enabled to provide the place of trial ” (Story 
on the Constitution, Vol. 2, pages 528, 529, See.1781). 


The same views are expressed by Mr. Justice FIe.p, 
in the case of Gut vs. The State, 9 Wallace, 35, 37, in 
these words: 

‘Undoubtedly the provision securing to the accused 
a publie trial in the county or district in whieh the 
offense is committed is of the highest importante. It 
prevents the possibility of sending him for trial toa 
remote district, at a distance from friends, among 
strangers, and perhaps parties animated by prejudices 
of a personal or partisan character : but its ehforee- 
ment in cases arising under State laws is not a .matter 
within the jurisdiction of the Federal Courts.” . 


A case more strikingly exhibiting the value of this 
constitutional guaranty than the facts in the case at bar 
could not well Ly lmacined, Here citizens of Kansas 
were taken a distanee of eight hundred miles from their 
homes to bye tried 1 it jury of strangers where they are 
unknown ana wher the character of the witnesses 
called for the Government was wholly unknown to the 
jury. If the limitations of the sixth amendment apply 
only tO crimes committed within the States (United 
States vs. Dawson, 15 How., 467), then the provisions 
of Section 2 of Article 3 must control in the pifesent 
case, Which limits the right of trial to such place or 
places iS the Congress Hbehy Ly law have directed pre- 
viously to the COMMISSION of the offense. . 

The reRSOLS for re quiri cy the place of t! Lal to be fixed 
before thre Com MSSIOM of thre Hit Lise, whi re gil sect has 
been done outside of State lines, are equally *eogent 
with those applicable to crimes committed within the 


States. If this be not so then these offenses nyeht is 


well have been made triable in Maine as in Texas. In 


o- @ + ++. .6 .& 
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fact, the place of trial in Texas is more than eight hun- 
dred miles from the scene of the offense charged. The 
defendants were taken to prison at a place so remote 
from the place of the homicide and from their friends and 
witnesses, among strangers, that thorough preparation 
or presentation of their defense was practically impossi- 
ble. The jury of the “ vicinage” was selected from 
strangers living from eight hundred to a thousand miles 
from the place where the alleged offense was committed. 
The history of the constitutional provisions above 
referred to, the jealous care with which the rights 
of the citizen were guarded, the fear of a repetition of 
the evils of which the colonists complained in trials for 
alleged crimes “ beyond seas” and at places remote 
from their homes,the hardship of such a course, the 
resulting deprivation of trial by jury in some of its 
essential elements, all lead to the conclusion that it 
never was intended to confer on Congress the arbitrary 
power to fix the place of trial after the commission of 
the offense. Such was the opinion expressed in the 
late case of 

Devoe Manufacturing Company, LO8 U.S., 


417. 


Mr. Justice BLarcurorp, delivering the opimon of the 
Court. SAYS : 

“Of course, the district as a place of trial must be 
ascertained by law before the crime is committed, and 
a person charged with a crime cannot be tried for it 
in a district which did not inclade, when the crime was 
committed, the place where it was committed.” 


No more, we submit, can a person be tried for a 
crime at a place preseribed for the first time by a law 


passed after the crime is committed, whish is this case. 


: 
56 ' 

The words in the Sixth Amendment to the Constitu- 
tion of the United States, “which district shall pre- 
viously have been ascertained Dy law, have 1f0 vreater 
force to show that the district should have thus been 
ascertained by law before the offense was committed, 
instead of merely before the prosecution was com- 
menced, than do thie words si shall he at such: place is 
the Congress nay by law have directed ” 1 Article 
iil.. Bec. 2. 

We therefore conclude + ; 

If No Man's Land was not at the date of the 
alleved homiucick within any judicial district the ile- 
fendant cannot. under the Constitution. be tnmed for 
that offense m a district thereafter er ited. “Of 
eourse, says Mr. Justice BLarcarorp, * this isso.” 


Devon Mifo ('o (ase. Neb pret, ° 


[It istmmaterial, on this port, whether the offense was 
committed within a State or at some prlaners \ ithin the 
exclusive jurisdiction of the United States. In-all cases 
the district or place of trial must, under the Constitu- 


, ° — , ° £ . . 
mOn. oD pore scribe (ft OV iW prior to the COmmIssiION of 


If No Mans Pari was. at the date of thé alleg d 
homicid rithin any judicial district, it was the 


Vert] District of Texas and not the Kusfern District. 


indi the s nothing in the Act of March Ist, 1SS9 (25 
Stats., 785), diving the Cireuit Court for the ‘Eastern 
District jurisdiction over capital offenses in thé Indian 
Territors ly purports eithe r to be retroactive: or to 


displace the jurisdiction of the Northern District of 
Texas as to otfenses which were previousl\ committed 


therein. 
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‘That Congress has no such power, see 
United State vs. Maxon, supre. 
Devoe Manuf. Co. Case, supra, and author- 
ities cited above. 


INDICTMENT FAaTraLLy DEFECTIVE. 
II. 


The indictment is fatally defective in 
that it does not allege when the deceased, 
John M. Cross, died, or that he died within 
a year and a day of the infliction of a 
mortal wound, or that he died from the 
effect of said wound, or that he died within 
territory in the jurisdiction of the Court 
in which plaintiffs in error were tried. 


This objection necessarily arises on the record. — It 
Wilts specifically tuken, howeve ce Dy thi motion in aurrest 
of judgment. 


Tur INpicrmenr sets forth that the defendants “ did 
unlawfully, feloniously, and with their malice afore- 
thought, and the malice aforethought of cach of th il, 
and with certain sleadls WeApOns, to wit. c*¢ rtain crus 
ana pistols, the same being then and there loaded and 
charut d with cunpowder and leaden balls, sand «bh vlly 
weapons being then and there held in the hands of the 
persons afor said, make an assault im ana thpron the 
body of John M. Cross, ana chicl thie Th OAT} | this re shoot 
off the cont nts of seid CPuilis iki pistols at, in funnel Hhpror 
anc neainst the body of the said John M. (Cross, Il- 
Hicting thereon two mortal wounds: the said John M. 
Cross then anc there did lang List. suniel languishing did 
die. And so the grand jurors do present and say,” &e. 


1. This is all of the indictment descriptive of the 


Ste) 


manner, time and place of the death of Cross. It is, 
we submit, fatally defective in several particulars. 
The re 1s ho allegation that the said Cross died within ‘f 
year and a day. This is an essential ingredient of 
every indictment for criminal homicide. ‘Upon this 
point there is uniformity of statement in aM the ele- 
mentary writers, and in all the decisions of ghe courts. 


“ DEATH MUST APPEAR TO HAVE BEEN WITHIN A YEAR 
AND A DAY OF THE WouND.—-Thus an indictment, upon 
which it does not appear that the death. happened 
within a year and a day after the wound was given, 1s 
fatally defective; because, when the death. does not 
ensue within a year and a day after the wound Is in- 
Hicted, the law presumes that it proceeded from some 
other cause. The date of the death, therefore, as well 
as that of the stroke, must distinetly appear. - 

Wharton on Homicide, Second Edition, See- 
tion S45. 


‘ LIMir As TO TIME — (YEAR AND DAY).—-In law, the kill- 
ing is felonious only when the death takes place within 
a year and a lay after the stroke. And that: it did so 
must appear from the date or respective date’ set down 
in the allegation, otherwise the indictment wall be ill.” 

2 Bishop on Cr. Pro., Third Edition, See. 


DOO, 

| Wharton Prec., Indictments and Pleas, p. 
114. : 

1 Wharton Crim. Law, Ninth Edition, Sec. 
537. 


State vs. Baker, 1 Jones N. C.. 2. 
State vs. Blan, 60 Mo., 317. f 
Kdmundson vs. State, 41 Texas, 406. 
State vs. Shepard, S Tre. 105. 
1 
Prac bE © [) ATH. This in«lietiment also fails to 
Fi 
allege the place of death. It is not charged to have 
taken place within the jurisdiction of the Cqurt. That 
this is an essential averment we refer to } Wharton 
Crim. Law, Ninth Edition, Section 538, 


aa 
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‘“ PLACE MUST BE AVERRED.—The indictment at com- 
mon law should also aver that the deceased died in the 
county in which the indictment is found. 

“ Where the stroke was at one time or place, and the 
death at another, if the day be especially alleged, it 
should be that on which the party died, and not that on 
which he was stricken: for until he died it was no mur- 
der 

Wharton on Homicide, Second Edition, See. 
R465. 


The charge that Cross did then and there languish, 
and languishing did die, does not charge that he then 
and there ched. 


“A charge that A, on such oa day, at. &e.. mide an 
assault upon B, and him with a knife feloniously strack, 
killed and murdered, was held not to import sufficiently 
that the stroke wits it the siithe’ Thine and phic LS the 
assault for want of the words thie ti sunncl thi re. 

L Russell on Crimes, 2d Am. Ed., marg. p. 
70). 


| Wharton Cr. Law. Sixth Edition. Seetion 


2 (2. 


| Bishops Crim. Pro., Third Edition, See- 
tion 407 8 ¢f seqg., Section 415. 


As to the time of death, it may be added that the 
words the “said John M. Cross did then and = there 
languish, and languishing did die” in) themselves tm 
port some lapse of time after the reception of the 
mortal wound, before death oceurred. The words 
“then and there,” as emploved in the sentence, refer 
to the time of the infliction of the mortal wound, and of 
the beginning of the process of languishing, but not the 
duration of that process, or the time of death. To 
languish, according to Webster, means “to become 
languid or weak, to sink away ; to lose strength or ani- 
mation; to be or become dull, weak, or spiritless; to 


pine, to he or to row heavy.” How long (‘ross 


10) 


laneuished. after receiving the mortal wound, whether 
for a longer or shorter period than a yeat and a day, 
before he died, in no manner appears, Even if the lan- 
guage had been, “and languishing did ammediately 
die,” or © and languishing did instantly die,” the allega- 
tion would have been insufficient. ; 

|! Wharton Crim. Law, Sixth Edition. Sec. 


“) 


rt oe -? 
? 


| Bishop Crim. Pro., Third Edition, Sec. 
1099), 


lester vs. State a. No.. fo8. 


| sortior? the allegation is insufficient if the word 
immediately is used to modify the word *‘ languish ” 
and not the word “ che. 


State vs. Sides. 64 Mo.. 383. is a 


. 


© 


ense’ exactly in 
‘ : 
point. ‘The Court said (p. 385): 


‘In the ease at bar the indictment only charges that 
the deceased * did immediately languish, and languish- 
mo, did di The allegation fails to show when and 


The indictment was, therefore, held bad. ° 


» jishop (‘rim. Proe.. § 533. and énases cited. 
hoe re 
But the allegation in the present indictmént is still 


more pdeftinite anc mms msnufher rf 


> There is, also. an entire fa? f cree r cig . 

} ‘NK if fol aronnds and the 

©; two mortal wounds are charved, and 

ifter a semicolon is the statement “the said‘ John M. 
Cross t] ind there did lanenish, and languishing, did 
lis It is not even stated that said Cross languished 
of the mortal wounds : tt is not charged that hie hed of 
thre lor aught here charged the deceased par have 


\ 
$ 
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died of other violence or intervening disease. From 
the earliest writers of the common law to the present 
day no precedent of an indictment for murder ean be 
found that does not distinetly and clearly charge the 
death to have resuited from the wounds inflieted. Ut 
must be averred that the wound or bruise was mortal. 
ana finally the acdequnes of the mens to produce death 
must be further shown by a direct averment that the 
party died of the stroke, and this cannot be supplied 
hy any implication or intendment whatsoever. 


1 Starkie Cr. PL Of 


In all cases the death by the means stated must be 
positivels alleged and cannot be taken by implication, 
and therefore when the means of death is allezed to be 
Iyy runny stroke, the indictment should proceed to aver 
that the prisone therelys ovave tothe deceased « mortal 
wonnd. \\ hereof he nit A. 

| East P. C., 342 


To the same effect are | Areh. Cr. Pro & Pl (Pome 


roy s Badition poche 7Oy 


It is necessary, in all cases, that the death by the 
means stat cl shonld he } cmsreyryve ly alls cre d. fr») if en 
not be taken 14 Implication ; if therefore. it be stated 
that the death was eansed bv anv stroke. the mdiet 
rent shonld proces 7 fo ave that thy prisone thereby 
errave to the a cer ise | & mer | wonnd ‘y} bruise. whereof 


he Aye df anil an medictment ss tine forth that the 
prisene ? choked thy clones yao] reer susiocdtyr hee obit. 
Insts vel of de aged sutocdrie ‘ eh wis vbudged ic. bys 


eerprevdreeyis 


Anon. 1 Roll fep.. DST 
Hawk. P. C.. bk. 2. c. 23. See. 83 
3 Chit. Crim. Law, 736 
{ British Cr. Cases, top pag JOS 
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The decisions of this Court are equally clear aud 


pointed. ; 

In United States vs. Cruikshank, 92 U. _& ate, 
Chief-Jnustice Warre delivering the majority opiufion 
ip. 596). said: 

of ay suspect that race was the cause of ,the 
hostility ; but itis not so averred. This is material to 
7 deseription of the substance of the offense, and cannot 
be supplied by implication. Everything essential must 
he charged positively, snd not inferentially. ihe 
defect here is not in form, but in substance.” 


Mr. Justice Chirrorp in the dissenting opinion Is 
equalhy emphatic aus to the m cessity of clear ancl pM OSI 
tive statements of all the elements of the offense, lis- 
senting Opinion, pp. 966 968. It seems to us that the 
doctrine of ¢ ywuikshank's case IS decisive oft the fate of 
this tncdictment. lt tt be inferred from the charge 
that Cross died of the mortal wounds inflicted : im) li- 
Caution mars close the riay) between the mortal wound 
scl the resulting death, and connect one with ‘the 
other. One with a mortal wound may not die of it 
other violence het intervene or disease may cause ‘the 
death. ‘ 

° 

One mortally wounded by a dagger-thrust from one, 
may be dispatched by the pistol shot of another. In 
such case the latter only could be held for murder. 
The other elements of murder inthe highest degree 
may concur in the ease of the first assailant, vet - his 
stroke did not produce the death. It needs no agon- 
ment to enforce the proposition that death by" the 
hieans charged is an essential element of erinminal 
homicide. Itis of the substanee of the oftense, anid 
therefore cannot be supplied by implication. 


* 


— a 
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ANOTHER TEST of the validity of an indictment is 
this: 


‘“ If the indictment may be true, and still the accused 
may not be guilty of the offense described in the statute, 
the indictment is insufficient.” 

Com. vs. Young, 15 Grat. 664: quoted with 
appropation hy PAUL, J... Fed. Rep., 
OU, 

U.S. vs. McCormick, 1 Cranch. ©. C., 

12 Myers Fed. Decisions, See, %OTS. 


jus. 


In the present case the indictment may be true and 
the accused not guilty of murder. Cross may have 
been mortally wounded ; he may have languished and 
died, but not of the mortal wounds inthicted. 

The deeisions of this Court are uniform in doctrine 
with Cruikshank’s case. 

United States vs. Carll, 105 U.S. O11. 
United States vs. Simmons, 96 U.S., 360. 
United States vs. Hess, 124 U. S., 483. 


“The Constitution, says Fiewp J., “in its sixth 
asmendment, strikes with nullity all such vague accusa- 
tions as are embraced in this indictment. It declares, re- 
peating in this respect the doctrine of the common law, 
that, in all criminal prosecutions, the accused shall ‘ be 
informed of the nature and cause of the accusation ° 
against him: and this means that all the essential in- 
vredients of the offence charged must be stated, @lil- 
bracing, with reasonable certainty, the particulars of 
time, place, and person or property. It is only by such 
information that the accused will be enabled to prepare 
his defense, and avail himself of his acquittal or convic- 
tion waist any further prosecution for the same cause. 
‘This principle, says Bishop in his treatise, ‘that the 
indictment must contain an allegation of every fact 
which is legally essential to the punishment to be in- 
tlicted., pervades the entire S\ stem of the adjudged law 
of criminal procedure. It is not made apparent to our 
understandings by i single CuSC only, but by all the cases. 
Wherever we move in this department of our juris- 


4 
¢ 

prudence, We cole lib Contact with it. We Culy hia 
more eSCape from it than from the atmosphere which 
surrounds us.’ See. 81. To the same effect is the lan- 
uae of Archbold, in lis teatise on Criminal Practice 
and Pleading. ‘The indictment, he says, ‘ must state 
aul] the at ts sutnel circumstances com pris “| in the defi- 
nition of the offense, by the rule of the common lay or 
statute on which the incietment is founded. And these 
must be stated with clearness and certainty, otherpise 
the indictment will be bad.” And he states that‘ the 
principle rule as to the certainty required in an re et 
ment may be laid down thus: That where the debini- 
tion of an offense, whether by a rule of the commonjlaw 
ov by statute, includes generic terms (as it necessarily 
must), it is not sufficient that the indictment sheuld 
charge the offense in the same generic terms as imeéthe 
definition, but it must state the species it must{de- 
scend to particulars » SS). This doctrine is fully 
state dl ana illustrated in the Cruikshank Cuse, both 1 
the prevailing and dissenting opinion 92 U.S... pod, 
DOS). 


’ 
i 
I 


Mr. Justice Frey in Bx porte Virginia,(100 
U.S., 352 : 


“The rule” savs Crirronp, J., in U.S. vs. Crook, 17 
Wallace, 174, “is universal, that every ingredient of 
which the offense Is composed must be accurately and 
clearly alleged in the indictment, or the indictment ‘will 
be bad, and ret bye quashed on motion, or the jtudly- 
ment may be arrested or reversed on error.” : 

Edmunson vs. State, 41 Texas R., 406. 
The State vs. Blan, 69 Mo., 317, 322. 
People Vs. Wallace. ‘) C‘al.. 30). ‘ 
People Vs. Liovd, ) Cal... ay 3 


. 
* 


It is equally well settled that the defect beime matt r 
of substance and not of “ form only,” is not enred hy 
verdict, and advantage bet he taken of the omission Ly 
motion in arrest of judgment. 
Cruikshank’s Case above cited. , 
United States vs. Carl, 105 U.S., O11. 
United States vs. Hess, 124 U. S., 483. 


a, 2 
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In the latter case it was expressly held that such de- 
fects are matter of substance, and not of “form only” 
within the provision of Sec. 1025 Rev. Stats., U.S. In 
this case the e&sentials of a good indictment are thus 
clearly stated by Mr. Justice Frenp : 

* The general, and, with few exceptions, of which the 
present is not one, the universal rule, on this subject, is 
that all the material facts and circumstances embraced 
in the definition of the offense must be stated, or the 
indictment will be defective. No essential element of 
the crime can be omitted without destroving the whole 

_ te . 
pleading. The omission cannot be supplied by intendd- 
ment or implication, and the charge must be made 
directly, and not inferentially, or by way of recital.” 


Certainly al indictment for murder is not one of the 
nig exceptions "yn which Courts have shown a disposition 
to relax the rules of strictness in criminal proceedings. 
In criminal cases courts of law are not at liberty to make 
intendments and inferences to support indictments in 
the same manner as they may do to support civil 
actions. 

Srory, J., United States vs. Davis, 5 Mason, 
356, 361. 


Such defects are not aided or cured by verdict.» 
United States vs. Slenker, 32 Fed. Reyp.. 
601. 
United States vs. Conant, 9 Cent. Law J.., 
12%. 


Lhe wont or specific pact j ral calle gations AS not ardhed 
hy the concluding Sut iT th prclictine nf - ana st) 
&e.”’ 

Shaffer vs. The State, 35 N. W. Kiep., 3 
Leonard vs. Territory, 7 Pace. Rep., 872. 
Fouts vs. State. 8 O. St., OS 


™ , " bs = Picci kc ML OE eX PO 


=-=|=.. ee 


tty 


Rerporr or Brvaprorp BErrongeousty ADMITTED. 
III. 


The admission in evidence, at the instance 
of the Government, of the report of dx- 
Attorney-General Bradford was erroneots, 
and manifestly prejudicial to the defend- 


ants. : 
a 
Phe tenth ssivnhinent of error states the cendral 


Peea Tube ont thre vrounds of erro }t? this behalf its follows: 


¢q. 

fenth. The Court erred in permitting the couse] 

for thre Grove rinent to re acl from the report of Attornpy- 
(reneral Bradford in the hearing of the jury certai 


ia ee witness Bradford, iff he dred 
not Wy LK« thy sfuftetments so re cl it} sac report, ca aT 
overruling the objections of plaintiffs in) error therato. 
And the Court errecdl in admitting in evidence, over the 
Wjections of plaintiffs in error, certain parts of strc 
eport, as shown of record, beenuse said witness Brad. 
ford was pl cect Lipon the withess stand ly the Govern 
mentas i butting witness afte) counsel fo Govern. 
ment knew what he would testify to, and said witnbss 
had testified as such rebutting witness to the exaet 
facts that the G Vernment s counsel heal expected linn 


to testify to: and bee muse said witness had stated that 
plaintiff in error, C. EB. Cook, did not state to him in 
: -@ 

lancvuave rom substanee§ the statement contamed 


in said report: becanse what witness stated in said 
report was not a report required of bimain his offeral 
capacity as Attorne v-Cren ral of the State of Kansas 
nf tithes suet re] ort nol an preart thereof Was rr levant 


(>) hmapetent bricl ih hearsay. Priel (lie elit re? To hive 
been acmitted in evidence. ‘ 


TI is assignment of error covers the sclnISSton aft the 
trint’ of the report of Mr. Braclford, late Attornies 
(reneral of Iansas Mr. Bradford was the Attorney- 


(reneral of Kansas at the time of the killing of Cross 


mR 
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But prior to the date of the trial his term of office had 
expired and he was one of the counsel for the defend- 
ants. It appears that when he was Attorney-General 
he went under instructions from the Governor of Kan- 
sus to mvestigate the matter of this homicide. About 
it week after it occurred he went to the scene of it. 
talked with various people, including some of the ce- 
fendants, made memoranda thereof, went home and 
handed them to his stenographer, who compiled them 
ito a report to the Governor, which Mr. Bradford 
signed. This report was in the POSSESSION of the coun- 
sel for the Government. 

When they came to them case in rebuttal they en- 
deavored to support it Ih) vetting in evidence this re- 
port, for two reasons: Ist, It contained statements at 
variance with the defendant's theory of the case at the 
trial; and 2d, [t could be used with damaging effect as 
the opinion of one of the leading counsel for the de- 
fendants when he was acting in an official capacity and 
before he became their counsel. 

If the Court will read the bill of exeeptions im this 
respect it will distinctly appear that the counsel for the 
Government in calling Bradford as a witness were not 
misted or surprised. 

Mr. Bradford had not testified as a witness on behalf 
of the defendants. He was offered as a witness im re- 
buttal by the Government. Its counsel, instead of 
trying ‘to prove admissions to him by the defendants, 
interrogated him at length concerning his report ; and 
all such portions of it as the counsel offered were ad- 
mitted in evidence. It. was plainly hearsay and nothing 


more. Mr. Bradford distinctly said) that all he said in 


illllietenaseletedinnandliiasian cies cies. tenance a 
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his report Was simply his own conclusions from what 
é 
he The been tell. 


The following extract from the bill of exeeptions 
shows the action of the Court. The witness. Bradford, 
had denied that Cook and other defendants had made 
certain statements to him. The counsel for the Cov- 


ernment asked 


’ ; 


(). Did anybody state it ? 


’ 

Vin. Hopages * We object to what anybody 
stated.” : 

THe Courr: “do not think it would bp ad- 
mussible unless in. the presence of One of these 
defendants. , 

“Mr Comp. (To witness) : ‘ 

(). Was itin the presence of either one of these 
defendants ? : 

A. I do not remember that | heard it in the presence 
of these defendants. 

(). Did you ask them, the Cooks, or any of * these 
defendants, or ask it in any of their presence, why it 
was that none of the Hugoton party were injured. in the 
affray ? ‘ 

A. I did. \ 

(). Dict thes answer that it was because Cross and 
his men fired over the top of them ? 

A. I do not know that they answered me in tlrat len- 
vunge ? All said in that report Was ms conchusions 
from What Thad been told. . 

(). | will isk you if they siti that, because Cr@gss anil 
his party fired over the top of them from that. havy- 
stack ? : 

\. No. sir, none of these defendants. ; 

(). Did Cook say that they dismounted from’ their 
horses, and got out of then buyveies nnd approached 
the stacks and fought im self-defense ? 

A. No, si} e 

(). I will ask vou to look at that (handing Witness 
paper) ? 

A. That is what I Sit there. But they did hot tel] 
me any such thing. IL sav that the language that is 
there in that line is what I said. 


ee 


i) 


(). | will ask you if . ke. Cook sittil to you that they 
intended to camp at the hay cap, and when they ap- 
pre ached the hay camp, they were fired upon by the 
Woodsdale parties; that they returned the fire and killed 
Sheriff Cross:‘and the other men and wounded the boy ? 

No, sir. 


\ 

d. Did Mr. O. J. Cook ? 

A. No, sir. 

(). Did Mr. Chamberlain ? 

A. No, sir. 

(). Did Mr. Lawrence ? 

A No, sir. 

() Dil Mr. Calvert ? 

A. No, sir. 

(). Did any of these defendants ? 

A. No, sir. 

(). I will just ask you to look at this to refresh your 
memory (handing witness paper.) Did they state that 


in substance ? 


A. No. sir.” 


After the Ex-Attorne (General had = thus clearly 
stated his want of Information from anny of the parties 
on trial, the Governments counsel were permitted over 
the defendants’ distinct and specitic objections to read 
to the jury from his report as follows 


oT | interviewed the two Cooks, Sin Robinson, ana 
various oth r Persoris. The Cooks were very deter- 
mined, They insist tRat the W oodsdale fellows Wer 
at fault. They admit that they were with the party 
that cid the shooting ; they Sith the shooting was 1n 
self-defense ; that they were fired upon.- This state- 
ment was agreed to by all parties who were with the 
Hugoton party whe did the shooting.” 


No. 2. “The Hugoton party all nyTree in one state- 
ment, as I have before stated, that they themselves 
were intending to camp at the hay Camps, ana that 
when they approached the lay cunip for the purpose of 
vroing into the Hany CAMP), th vy were fired pon hy thi 
W oodsdale parties the Shenffs posse and that they 
returned the tire and killed Sherff Cross and the thre« 
other men, and wounded the bov. 
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CGrovernment was then permitted to read this report. 
That a witness heey be ponte rrogated by the party enll- 
ing him as to different statements than the one there 


viven ret be admitted. and this for the purpose of re 


freshing the Memory of the witness or of explaining the 
fact that he has been ealled bhis is the extent of the 
rule; to permit contradiction of the witness Ivy proof of 
different statements out of Court is Opposed to thre ling 
lish and American authorities, 

Regina vs. Williams. 6 Cox C. C.. 3438. 

The Loehlibo. | Ene. L. & B.. 645. 

Com. vs. Hudson, Ll Gray, 64. 

People vs. Safford. 5 Dentro. LLY. 

Bullard vs. Pearsal 53 N. Y.. 230. 

| Wharton Ev... Si ht 

2 Phillips mv.. oth Am. FAL. |) SOL. 

Starkies Ev., tOth Am. Eel. }) Pot, 

Best on Ev... See. 645 

Regina vs. Ball, S Car. & P.. 745. 

(‘om. vs. Welsh. 4 Grav. 335 

People vs. Jacobs, 49 Cal., 384 

Melhuish vs. Collier, 14 Jur. 621 

Adlams vs. Wheeler. 9% Mass... 67 

Stearns vs. Bank. 53 Pa. State. 400 

Cox vs. Earyres, 55 Vt., 24 

fauskette vs. Keith, 22S. C., 187, 197%. 

Burkholder vs. Kkkdwards. 16 Ga... 503 

B. & O. R. R. vs. State. 41 Med.. 268 

Bverson vs. Abbington, LOZ Mass... 526 


Hurley vs. The State. 46 Ohio State. 320 


To allow. ms Wis don hy FS Distance, as Wwe still 
presently show. such statements out of Court to go to 
the jury as substantive evidence that thev are tru 


and that what the witness states on the atand. on oath 


*=+ © @* 


was done in thin case. 
: ke . ‘ ee 
Phe (*ourt bhi rte | 11) the lyill =| eXCepPtLOUss, 1 brack- 


ets. the following 


Ih }) ts of \ttorn ry Crenersal bia lford’s report 
ulmitted in evidence were neither offered noradmitted 
is ft} public hocun hit. bout to show tliat Wifiess hisacd 
made different statements at another time antl place. 


} 


Bat the bill of exceptions does not state. Thy dloes it 
ckp pera, that the yury Werke instructed that tlie report 
was sedmitted tor this limited ts Ue ( ))) the COl- 
trary, it appears by the instructions to the jury that it 
was not admitted simply to contradict Bradford, but as 
sttlst eritial ‘ Vice bicte® OOD) material bnicl disputed ports. 


Phiis ist) tio In sel forth ae thy twents second 


on 4 
[vent y-s fhe Court erred in overruling the 
oljections of plaintiffs in error in instructing ‘the jury 
as follows | 
If vou believe from the evidence that as thet defend. 
ilits CLP Pp PL Cd UC it | tine ly t\ stacks that Jolin \l. ‘TOSS ©} 
(yy Ohne of his party, qo gta pebsan ut src hitvstacks, 
tired upon said defendants, or did any act showing an 
intention of takime the life of UL of the defendants, or 
Inflict upon any of the defendants serious bodijy harm, 
sic t| nul dete d thts returne | sid fire oO) fired, to pore - 
vent such threatened danger, and that said Ciloss was 
thus killed, vou are instructed that such killing would 
be justitiable homicide, and find the defendants not 
rmiltv. 
lf vou beheve from the evidence that on Ml. 
(‘ross had threatened to take the life of Lah of the cle- 
fendants, or to do ; 1 of the defendants serious boclily 
harm, you e instructed that vou shall take. such 
threats into consideration im order to deternnmme who 
bist like I Com mMenhes thie combat : Lovat that ste hh le . 
li pustithe A, wt) the necount Lot sid 
threats Inf king the lite of the sat Cross unless sid 


foncdants wontld rat 


(‘yross, at the time he was killed. did some act showing 


— 
ae ae Me 


poe 
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wn intent on bis part to kill or seriously harm some of 
the defendants, or that his acts then done so appeared 
to the defendants from their standpoint.” 

* The instructions given above are limited by the 
following instructions : The portions of Attorney-Gen- 
eral Bradford's report were admitted in evidence to be 
considered by Vou whether or hot thr statements therein 
contained were made by the parties, to said Bradford, 
sitll Bradford now bemy the attorney for the defend- 
auts and denying the truth of the statements therein 
contamed : and as to whether or not these statements 
Were ever mice to said Bradford. Is it question of fact 
to Lye Const ‘rec by you from all the evicdenes tiprerde 
tliset subject ; anil if you by Lieve this stafements Were 
Hot se mieacle to siticl Bradfo l Vou are to disregard thr 
Siti ¢ but if you beleve from the « viclence that they 
were so made to Bradford, then vou are imstructed to 
consider them its eviclence ; I) if oly ms to sue partie “ 
by whom they were made.” 


ln this instruction the jury are required to conside 
the statements of Mr. Bradford out of Court as sub- 
st unitive evicdenee tvalhst th: defendants settel Dract- 
ford now bemeg the attornes foo) the defendants anal 
denving the truth of the statement therein contamed.” 
We know of tht eround on whieh this charge can be 
defended. That it report or statement resect ly Clie’ 
whe afterwards becomes counse | for it prisoles crth he 
usect as substantive evidence against the prisoner oO} 
lis statements after the ( rinse has been called nicl 
denied that the prisoner made such statements is a pro- 
position, we venture to say, without reason or precedent 
to sustain it. 


“That such previous declarations cannot thus bb 
made substantive evidence of the faets state d. is CON- 
ceded; nor can such examination by io rmitted merely 
to impeach the witness.” * It has never been claimed 
that such contradictory statements of the partys 
witness, are evidence of the facts so stated.” 

Wirttiams, J... 46 Ohio St.. py. SA SAD 


Phis TeSTIMROMY Weis tse with telling effect Ih} the 


rerilinent below as | tac? thre views of One Gf the dle- 


fendants’ counsel before his emplovnent in the CASE, 
sencl whale he Wats eting nas \ttorney-Genertl of thre 
, . 
State of Kansas lf true, this statement want to the 
Ve ry ir re oof thy Concraoyve sy, sunnel tenclec he sow threat 
the defendants wer present participating i) fie hrevpnn) 
cide. Mr. Bradford had not Placed himself in the po 
sition of an adverse witness, whieh would vive’ the Cio 
ernment thy nicht to ent] his utte theo to confradietors 
6 
Statements for thr JPL Pose of refreshing lis’ recollee- 
thon. norius there apy showlne that the Glaperemaend 
iS faker hy STEP pr Ise hy Any lve mse testimens from 
phen Thy OnTPAry cle urls AP pears from tle bill of 
exceptions on this) subject So fur as -Mr. Wradford 
had anv recolles tion of the matters Hnquired of his tes 
neither for nor against thre Government. 
Phy portion of Bradford's report aclitted! mb eV 
dence stated that it was aecreod dy all the [lusoton 
parties (including all the defendants), in effect. that thes 
were all engaged in the killing. And the Courtgcharg: 7 
the puryv that the rs port was ulmitted as evidence ti 
show whethe thy, “foatements therem contamed Were 
‘ 
rascle boy thy parties to Bradford. and if th Ua hye 
heved from the evidence that thes were ae 3 they 
should consider them as evidence as te the g parties 
nin! beer them This Vil Ih rlaly prepucicial f ench 
amd allof the plaintiffs in error, — allowed! them he 
by cov ViGts | on the shy eros? bye LPSaLy. ' 
The observations of Srory. JL. in the case of Elicot 
vs. Pearl, LO Peters (S. Court. US 440. are Partien 
4 


larly yy rtinent 


OO ~~» RD ORE Se ee ee PO RE 


* But, in truth, the evidence was offered to discredit 
in part his present testimony, and certainly the de- 
mandants are not at liberty to discredit their own wit- 
hess by showing his former declarations cr the Sidhe’ 
subject, though they may show by other witnesses that 
he was mistaken. But, independent of these objec 
tions, the evidence was inadmissible on general princi- 
ples, It was mere be Ars. 


LinkeraAn Leaper” Arricte Enrnoxngeousty Apwirrep. 


IV. 


The Court erred in admitting, under 
exceptions by the defendants, as evidence 
an article from a newspaper called ** The 
Liberal Leader,” purporting to be signed 
by the defendant Cook. 


The ith ussivgnment of error states thie: veneral nature 
of the objections to this evidence as follows : 


“The Court erred in overruling the objections of the 
plaimtiffs in error and admitting as evidence portions of 
an article published in ‘The Liberal Leader, pur- 
porting to have been signed by ©. E. Cook, one of the 
plaintiffs in error, because ther Wits bho evick nee that 
(*. KS. Cook ever wrote src article: because Withess 
Willsteap, who published said article, was unable to 
testify that he received the artiel Ibs due course of 


mail: because there Wis be pre f of mh correspond 


ence between Cook and said witness by mail, and = did 
not know the handwriting of sant Cook: and because 
said witness did not know that said Cook wrote said 
article: and beeause there was po pon dieate laid for its 
intremluction for In peach me nit 


This testimonv came into the case as follows 


The counsel for tife Crave ripen th i} mit ré d ith EVI- 
denee the following preart of an article from the * Liberal 


Leader, purporting to be stened Ih the defendant € 
Kk Cook. of date oft July "Sth. DSSS: "They met 
Robinson in the Strip on his wav home, abut eleven 
niles in the Territory, and it was near midjight ; con- 
cluded to go into: camp oat some haystacks near by. 
When they reached the stacks they were firggl upon by 
parties secreted in the stacks, and a ener fusillade 
bewan. Wohien it ( neledt, Sheritt (ross, Bol Hubbard. 
TT. Katon and Wileox were dead, and a voung moan 
nemed ‘Poni \ Wits sf rioushy wounded. Sati Robin- 
son, of the Hugoton party, was shot throug the lew, 
Anv statement different from this is) falsef#as this is 
writte ' yy ah eve witness to the whole ppoceeding. | 
Signed, “CL BE. COOK, ‘ 

. 
Phe boil] cy] eOXCepPllons i respect of this testinons Is 


‘is follows 


ae + 7 | 
And be it further remembered, that on the trial of 
this Cutline the ‘ ounsel feo) thie Crave rhment. asked the 
defendant Chas. BE. Cook, on bis) cross-examhination as 
4a Witness, if he did not send a communeation to the 
Hutchinson News” shortly after the kilfing of the 
deceased, John M. Cross, signed by him, Y. Ki. Cook, 
in Which he stated that he was present when John M. 
Cross and three others were killed amd Tonnes 
wounded, and that as he, Cook and party, App rosne hie «| 
thre havstacks thier were fired HpOn from "the stacks 
yy John M. Cross ana party, canned threat thereypon i ficlit 
ensued. and John M. Cross, Bob Hubbard, T. Eaton 
snd me Lariee 1 the pritdere of Wileox Wits halle d, anal ‘Ton- 
ney wounded: to which the witness, C. Ei Cook, an- 
swered that he did not.* The Government, when im 
trocdueme if ebuttal Ti STIMNONY, introdueéd and had 
sworn as a witness for the Government ont Lambert 
Willste ity) vhen the following questions we 4 asked the 
TTT: role 


sand witness, to whi he gave the following answers, 
‘ 


fi wif 
’ 
’ 
‘ 

* (dlyserye i t. ’ rhe j beri i] Prose it Lae of tii 
article, lied | - i i i | | (sreen! bs “ae tr: show 
article hi t . 

. 

® 
$ 
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'NSEL FOR THE GOVERNMENT : 
9 

Lambert Willsteap. 

Where do you live? 

Liberal, Seward County, Kansas. 

How long have you lived there ? 

Little over two years. 

Were you there in ISS88 ? 

Yes, sir. 

What business were you engaged in ? 

| published a weekly newspaper. 

W hat is the name of it ? 

Liheral Lead W's 

Do you know C. E. Cook ? 

[ am only slightly acquainted with him. 
Was he an editor in L888 ? 

Yes. sIr. 


(). What is your 


. Of what paper ? 


A. Of the Hugoton “ Herald.” 


You say you have a slight acquaintance with him ? 
Yes, sir. 
Did you receive any correspondence or communi- 


cation from him to your paper at the time of that 
killing ? 


A. 


At the time of the killing I wrote to him to give 


me a statement. 


() 
A. 
A 


— 


‘ 


. To give you a statement ? 


Yes, sir. 
Did he give you a statement ? 
Yes, sir. 


». Signed by him ? 


A. Yes, sir. 


a 


d. 
A. 


What did you do with the statement ? 
| telegraphed au COP) of it tothe Associated Press, 


and published it also in my paper. 
(). That is the statement he gave you ? 


A. Yes, sir. 


(). 


You published itin the Liheral Leader 7 


A. Yes. SIT. 


(). 


newspaper file 


I will ask vou to look at that [handing witness a 
at this article ? 


A. That is the statement, sir. 
(). You say you cot the statement from C. E-. 
Cook ? 


A. Yes, sir. 


a” i 

P J 

(). What paper is this ? Ae 
A. This is the Lih ral Leader. a 
(). What issue is it ? ‘ 
A. I believe it is Aunvust 2d. ‘ 
(). Look and see ? ‘ 
\. Yes, August 2d, 1888, Vol. 1, No. 54. : 

| e 
( ROSS-EXAMINATION : | 
4 


(‘ounsel for the defense : 


a 
¢t 
(). Dic you ever know C, EK. Cook ? ‘ 
\. Pam not much acquainted with him. ' 
(). | will ask you where you ever knew himb 
\. Tsaw hin in Liberal once or twice. : 
(). Dict you ever see him before this occurred ? 

\. L could not say whether TL did or not. 4 

(). Did you ever know anything about hep, hand- 
writing ? ; 


A. No, Sir. ! . 
(). Where is that original dlocument you hack ? 


\. TL did not save it. ’ 
(). Where did you get tt from ? : 
\. Tf Tam not mistaken [ got it from the mel. 
(1). How did you get any document by ufail from 
. 
( 


e 


lim ? 

\. | might have crept it by courier : | ‘am not 
positive, : ‘ 

(). Do you not know another man gave ‘you that 
document, and not C. BK. Cook ? 


x i Wilts sivned O. li. Cook. 

(). Do you not know that you never received in 
answer to the letter you wrote Cook ? - 

& | clic receive Aan Answer, ; 

() 1} moagl ? ( 

\. | either crore af bry mal or yy courier, ( 

(). 1 will ask you if another man did not sive you 
this letter, or this document, vou published ? * 

A. It is possible I got it by courier. 


). Tf another man ora courier cave you tihis letter, 
how do vou know you ever received an ansWer from 
Cook? You think if possible that another TTY CAVE it 
to you? 


A. Yes, si 

(). You do not know that C. EE. Cook evexy saw the 
. 
: 


‘ 


esa@ 


SS ER Pee ae 9 


oy 


document you got, do you, or know that there was such 
a one inthe world? — 

A. I do not know whether he did or not. 

(). All you know is, the man handed a document 
signed C. E. Cook, and you published it; that is your 
best recollection ? 

A. Yes, sir. 


Re-pirecr EXaMInaTion BY COUNSEL FOR GOVERNMENT: 


Q. You say that you asked him for a statement, and 
Wn reply you received this ? 

A, Yes. Sir. 

(). And published it ? 

A. Yes, sir. 

(). It was signed (. FE. Cook ? 

A. Yes, sir. 

(). This Is a correct COPY of the letter you received ? 

A. Yes, sir; to the best of my knowledge. 

(). IT will ask you if a copy of it was not also sent to 
the //ugoton THerald, and this letter published in the 
Hugoton Hlerald é 

A. I do not remember whether it was or not. 

. You say you hunted for the original copy and 
could not find it ? 

A. Yes, sir; I looked all over for it. 

(). You were asked to: bring it here ? 

A. Yes, sir; I looked in every corner and could not 
find it; T am very sorry I could not find it. 


COUNSEL FOR GOVERNMENT (to the Court): I 
now propose to offer in ey hience that part of this, 
to which the attention of the defendant was 
called while on the stand, by way of Impeach- 
ment. We asked him if he did not sign a state- 
ment and send it to the Liberal “ Leader.” sign 
it >. EK. ('o vk. and he said he cid not. 

Mr. Braprorp (for the defense): That is ob- 
jected to as incompetent, irrelevant and imma- 
terial. 


Mr. Hopnaes (for the defense): “A further objection 
is. that this witness does not know that C. KE. Cook 
ever saw that article, and he admits that probably an- 
other man handed it to him; that he did not get it by 
mail, but by courier.” 


SE OR eee) Sm 


~+ @ @,.. 


Ou 
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THe Coure: “L will ask Mr. Willsteap a few ques- 
tions. - : 

THe Court: (). What is your best recollection as to 
how you rec ived this communication, whether hy mail 
Ol couriel f ; , 

x | ain not positive whether | received it By mail or 
courlel : | received it, | know, . 

(). Have you any distinct recollection as to’ whether 
you received it by mail or courier? What istyour best 
recollection ? ‘* 

A. Lam under the impression -[ received rt: by mail. 

Miro McComb, Government's counsel, to witmess : 

(). ln clue course of maal ? ; 


4. Yes, air. 


ry 
Min. Hopaes. for defense. to witness : (). Dic you not 
stute. lh ubhswer to th question, that your bast recol- 
lection Was, you received that by courier? —, 


\. No, sir; | said | was not sure. : 

(). How cam you to think it possible you received 
if Dy courtier ? ‘ 

A. Why, | would be most likely, I think, to receive 
it Ly mail; it might be possible L received it by COULLEY, 
because there was a good deal of intercourse, between 
the towns at that time: people from Stevens county 
some of them —were in Liberal most every dgy, and so 
it might have been easy to get it by courier ; that is 

Q. When did you receive that? : 

\. | cannot tell the exact date, but I received it two 
or three days after that, after we received the news of 
the occurrence. LT am not positive. i 

(). ‘Then vou had written to Cook and got 4u answer 
back in two or three days utter you heard it ? 

A. [think that is possible. You see, at that time I 
was procurer of news; [ had no interest af all in the 
matter, otherwise LT would have taken good cage to have 
the cates P 

©. What did vou do with the original? ‘ 

A. T must have thrown it away, or burnedeit up. 

\) Did anybo ly ever see it but you ? : 

A. My boy saw it : 

Q. You do not know that it ever came drom C. E. 
Cook at all? .— 

A. l coul lL not swear to it. - 

(). You could not state on oath that you received it 
through mail ? , 


(j] 


A. No, sir. 

Mr. McComp (Government counsel) (). You hieacd i 
daily mall between the places down there ? 

A. Yes, sir. 

(). Your best recollection is Vou received it by mail ? 
You sent your request by mail, cid you not 7 

A. Yes, sir. 

Mr. Hopaes (counse! for defense to the Court): “ C. 
Kk. Cook was asked if he did not send this communieca- 
tion to the Hutchinson News and not to this witness 
atall. He said he did not send it to the //utchinson 
News. This does not touch the predicate laid at all. 
There is no predicate laid for this at all. This witness 
does not know whether he received it by mail or 
courier, Then it does not prove anything. We do not 
know that Cook ever saw it: do not know that Cook 
ever read it. This witness does nat know Cook's hand- 
writing, and does not know whether he ever wrote or 
read it.” 

THe Court: “ The objections are overruled,’ 

Mr. HopaGe ies We object to the reading of this niews- 
paper article ; it is irrelevant.” 

THe Courr: “1 do not understand it Is the purpose 
to read the newspaper article, except the particular 
matters that Cook was asked about. IL state to you, 
ventlemen of the jury, that this is not admitted as to 
any other defendant exce pt ¢ ‘ook, and it is not admis 
sible exce pt for the purpose of ¢ ontradiction as far as 
C. Kk. Cook is concerned. It is also admitted as a de- 
claration of what occurred.” 

Mr. McComs: “I will now read that part referred 

They met Robinson in the Strip on his way home, 
about 11 miles in the Territory, and as it was near 
midmght concluded to go into camp at some hay- 
stuc ks newur by. Whe ‘hi the 7 oe ached the stacks they 
were fired upon by parties secreted in the stacks, and 
am peneri “al fusil: ule ‘be: ‘Fitll. \W hen ite nde al. She vue ross, 
Bob Hubbard. T. Eaton and Wilcox were dead, and a 
young man by name of Tonney was senously wounded. 
Sam Robinson, of the Hugoton party, was shot in the 
le te Any statement differing from this is false. aS this 
Is W ritten by nuh eye-witness of the whole proceedings.’ 
That is allwe asked him. It is signed, ‘ Yours truly, 
C. E. Cook, Saturday, July 21st, IS88_ 


2 


The ruling of the Court was erroneous. 


4 
Ist. The article ought to have been shown to 


the witness Cook, and been made the basis of the 

interrogation of him, in respect of his® having 

written it (1 Greenl. [v., See. 463). ; 

' 

Ya. it was not proved that Cook wrote 16. 
$ 


Sd. It did not disprove (‘ook’s statement 


, 
| 

In support of these objections we may observe that 

while this evidence was professedly offered to itapeach 
Cook, no proper foundation or “ predicate,” ng it is 
called in the record, was laid for its introduction. * Cook 
was asked in cross-examination if he did not send a 
eommunication to the Tlutehinson News shortly 
after the killing of the deceased, John M. Cross, Signed 
by him, C. Ek. Cook. The contradiction offere!] ‘and 
ndmitted Wiis ft communication to Lhe Lil ral | Bae 
That it is necessary to lay the foundation for such con- 
tradicting testimon) by calling attention to time} place 
and circumstances of the contradiction so that the wit- 
ness Can deny it, oO make any explanation tendiy to 
reconcile what he formerly said with what he 1s téstify- 
Ing, is, In accordance with the veneral rule, settled in 
this Court in Avers vs. Watson. 132 U. S., ov. 

There was no proof that Cook had written the letter to 
thre Liheral Leader. There was ho proot of C. i. 
(‘ook’'s handwriting, ana certainly li) direct testdmony 
that the letter was written bv him. And the citeum- 
stantial or presumptive evidence adduced, was wholly 
defective. There Wits Tho ¢ viddence of Cook's resid®nee ; 


o: , 
or, of the Dette of his post-office ; or. to what ‘post- 


Vr 


iemeniendind a . 


La 
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Office the letter was directed ; or, that it was stamped ; 
or, that there’ was any post-office at Hugoton. 
Rosenthal vs. Walker, 111 U.S. 185, 193. 


There was evidence that in 1888 he was editor of the 
Hugoton Herald. During what part of the year he 
was such editor, whether when the pretended letter was 
written or not nowhere appeared. 

There was no foundation laid for the admission of 
the letter, which has ever been recognized by any Court. 

The Court said, in regard to the letter, “1 state to 
you, gentlemen of the jury, that this is not admitted as 
to any other defendant except Cook, and is not admis- 
sible except for the purpose of contradicting as far as 
C, hk. Cook is concerned. It is also admitted as i 
declaration of what occurred (Reeord, p ) 

/t is also admitted as a declaration of what occurred. 
[t is a/so admitted against whom the Court did not say. 
The jury may well have understood the Court to mean 
that it was admitted against a// the defendants, as a 
declaration showing what occurred when Cross was 
killed, if, in fact, such was not what the Court intended. 

We also contend that the Court erred in permitting 
the Government to introduce, a portion only, of the 
pretended letter. If at all admissible the whole letter 
should have been introduced. 

2 Wharton's Ev., Secs. L103, 1105. 


io4 


ERRONEOUS REFUSAL TO ALLOW WITNESS SHIREY TO 
TESTIFY. 


Vv. 


The Court erred in a most material mat- 
ter in refusing to permit Owen Shirley, 
one of the defendant's witnesses, to testify 
after having excluded his previous state- 

6 


ments from the jury. ' 
¢ 


Phis matter is so important and the facts are ih such 
a small COMPAass, that we here cive, for the convenience 
of the Court. the whole of the bill of exceptions An this 


pout. , 


“ Be it further remembered, that at the commence- 
ment of the trial of the said cause, the witnesses on 
behalf of the Government and = said defendants’ were 
called into Court, and after being sworn and placed tnder 
the rule, were then permitted by the Court, by comsent 
of counsel, to Lo out of the court room and remaiw out 
of the hearing of the trial, and instructed by the Court 
to converse with no one except counsel about the case, 
and not to read the papers. When the witnesses’ were 
SU) called, SOTHNe of them failed to answer to their hamMes. 
Counsel for the Government and for the defendayts in 
Open Court then nvreed to have the absent witnesses 
sworn, instructed, and put under the rule, when -they 
came to the court room, which Wits SO ordered by the 
Court, and the Court ordered the Marshal not to ellow 
any of the witnesses to come into the court room dyring 
the time the evidence Wits being detailed, exceypg is 
ealled. 

When the said defendants were offering and igtro- 
dueing their evidence in) chief the offered One rin 
Shirley as a witness, who was summoned as such¢ for 
the defense. Iyiat irom some cause was not placed under 
the rule, which tact was not known to the defendants 
or their counsel until said witness was called to testify. 
The witness stated on the stand as follows, to wit: 


_ o-_ 


fn eran oS - 
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COUNSEL FOR DEFENDANTS: 


Where do you live ? 
Hugoton, Stevens County, Kansas. 
How long have vou been living there ? 
About four years. 
Did you know John (‘ross 7 
Yes. sir. 
How long did you know him ? 
Four yvears—about four years. 
. Do you remember about the time of the bond 
election in Hugoton, in that county ? 

A. Yes, sir. 

(). Did you see him along about that time ? 

A. L saw him that day. 

(). Do you remember of having a conversation with 
him, at any time within a few months before this killing 
took place, in which he mentioned these defendants ? 


~ 
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COUNSEL FOR GOVERNMENT: ‘ Ask him when 
he had the conversation. 
COUNSEL FOR THE Derense: “Lt do not know 


mveelf. I am try ing to get at the particular con- 


versation. | 


(To the witness): Q. Did you have a conversation 
with him at any time? 

A. | had it conversation with John (‘ross the day of 
the election. 

(). Where were you e 

A. I was between Mrs. Miless hotel and Stehle’s 
drug store, right there bv a building known as the 
(‘owan building kind of a conte etions ry Store, 

(). Did you have anny othe COLNE rsation except that 

that took place at that parti ning point f 

A. i don't believe I talked to him only. 

(). Where was the conversation? Name the place you 
talked to him that cd: vt 

A. Right in front of the confectionery building. 

(). That is the tiine you lyrael the conversation ¢ 

A. Yes, sir: | met him there. 

(). There is where you met him ? 

A. Yes, sir; he was going north and 1 was going 
south, and I met him on the street there. 


Ob 


(). L will ask vou if in that conversation he made any 
threats against these defendants ? 

A. Well, sir, [ met him there 

@. Answer the question—did he make any threats ? 

A. Yes, sir. 

(). What was it he said ? 

A. He said if Sam Robinson didn’t let him alone he 
would fill his hide so full of shot it wouldn’t make a 
seive, and Chamberlain had better: look out, or he 
would get him too. That was the day of the bond 
election. 

(). How was the feeling there ? 

A. They were all opposed to the election, that town 


() How was Cross ? 

A He Was 1 favor of it. 

(). Were you and Joun Cross friendly ? 

A. Yes. Sir. 

() Hac you always been friendly, or not ? 

\ Yes, Sir. 

(). Now, Go not answer this question. I want to ask 


you the question how lid this conversation COE up 
between vou and Cross ? 


CounseL ror Government: “TI think your 
Honor las ruled On that.” 

Tur Courr: “ 1 do not care how it came up. 

CouNSEL FOR DrrENDANTS (to witness): Q. 
‘State to the jury all that was said between 
vou ned Cross ? . 

Tue Courr: “ You needn't answer that.” 

Covnsen ror Derenpanrs: “ We are asking 
him the question im order that it may go on 


_ 
the i: cord. 
C ROSS-EXAMINED ° 


CouNseEL For THE Government: Q. How long have 
you Thy il} Huvoton ? 

\. OfFand on for fonr years. I lived on a claim a 
part ofthe time, ania preant of the tine in town. 

Q. What is vour business ? 

\. Edo anything to make any money out of it 
MOVInRnG house 5. farming, fi ivhting. 

(). You ure still living in Hugoton ? 


\. Dam now; ves, sir. 


~* 
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0. How long have you been down here ? 


eg . Be eight ‘weeks to- -morrow. 
a Q Been here eight weeks ? 
Yes, sir. 
a You are in the witness business now, are you? 
A. Ye ‘Ss, SIT. 


Q. Who was present when vou had that conversa- 
sation with Cross ? 
A. A brother of mine. 
4 Is he here ? 
. Yes, sir. 
@ He is in the witness business, too ? 
. Yes, sir. 
@ What is his name ? 
A. Shirley. 
Q. His given name ? 
. Ora Shirley. 
Q Just you and your brother, and Cross ? 
Yes, Sir. 
Q Whereabouts in town did you live then ? 
. 1 lived in the north end of town. 
Q. Did you ever hear Mr. Calvert talk about this 
case ? 
A. No, sir; I never did. 
(). Did you ever hear Mr. Cook talk about it ? 
A. I never did; I never heard him particularly speak 
about it. 
(). Either of the Cooks ? 
A. No. Sir: not particularly. 
(). Did you ever hear Mr. Jackson speak about 
the case ? 
A. No, sir. 
Q. Did you ever hear Mr. Lawrence speak of it ? 
A. No, sir. 
(). Did you ever hear Mr. Calvert talk about it ? 
A. No, sir. 
Q. Did you ever hear Mr. O'Connor talk about it ? 
A. No, sir. 


~— - ~ Did you ever Mr. Donald tatk about it ? 
2 , No, sir. 
, o Did you ever hear Mr. Grubbs talk about it. Do 


vou know all of these defendants here ? 

A. Yes. sir. 

Q. Have you talked with them since you have been 
here ? 


A. Yes, sir. 
). ‘Talked with them about this case ? 
A. No, sir; not particularly. 
(). Just talked generally ? , 
\. Just ina friendly way, 1s all. 
J. Have vou been sworn and put under the rule ? 
A. No, sir. 
(). You were never instructed not to talk about this 
cise, Or aly ot the cy hdence f 
A. No, sir. 
). You have not been reading any of the papers ? 
A. No, sir. 
) You never rend the PA pPers, do you ? 
A. Hardly ever; sometimes | do, 


COUNSEL FOR THE GOVERNMENT (to the Court) : 
“| have no further questions,” 


COUNSEL FOR THE DEFENDANTS: “ I will ask to have 
the witness sworn.” 

Tue Court: “ L will exclude all of this evidence. 
The jury will not regard it. He has neither been in- 
instructed, sworn, nor anything else. (To the witness) 
Stand aside.” 

COUNSEL FOR DEFENDANTS: “ We ask to have the 
witness sworn.” 

LHE Court: “ The witness will stand aside.” 

COUNSEL FOR THE DEFENDANTS: ‘* We except to the 
ruling of the Court.” 

THe Courr: “ Yes, sir. (To the jury) You will not 
regard anything that that man said.” 

C‘ounsel insisted that the witness be allowed to be 
sworn and allowed to testify, because they then and 
there stated to the Court that they did not know that 
the witness had not been sworn until he so stated on 
cross-examination ; that the defendants and their coun- 
sel are In no way to blame. The Court had told the 
Marshal at the door of the court-room not to allow any 
witnesses in this CISC to COME into this court-room 


during the trial This was done after the Court knew r 
that the witnesses were not all under the rule that had 
been called, and it was avreed to put them under the 
rule when they reported. Defendants ought not to be 
deprived of witness’ testimony on the ground that wit- 
ness had not been sworn and put under the rule. 
The Court refused to allow the witness sworn 
| 


Oo 


or to testify, to which = said ruling of the 
Court the defendants then and there excepted. 


It will be noticed that it does not appear that the 
witness Shirley was at any time present in Court when 
the trial was going On, OF that he had disobeyed the 
rule of the Court in any respect. 

Where a witness offered by a party is, without legal 
grounds therefor, refused to be allowed to be sworn 
and to give any testimony whatever, that must be a 
fatal error in any Cuse, and surely so ina case of life 
and death. No Court is clothed with a power so 
despotic and awful. In such a case it cannot be neces- 
sary to show that the testimony was material, because 
its materiality is not the ground of the exclusion. It 
is beyond finite power to tell what might have been 
proved or its effect upou the minds of the jury if the 
witness had been allowed to testify. 

But it had already appeared, from his unsworn state- 
ments to the jury, that the witness had knowledge of 
very serious threats made by Cross against two of the 
defendants. Other facts might have been developed if 


the witness had not been arbitrarily excluded. 


The rule is thus stated in 1 Bishop Crim. Pro., 3d Ed., 
Sec. 1191: “If the party is without fault, the judge has 
no right to punish his innocence by depriving him of 
his evidence, and ruin him at the will of a witness.” 


To the same effect: 
Wharton's Crim. Ev.. Sec. 446. 
People vs. Boscowitch, 20 Cal., 436 (Frexp, 
Pm 


“The violation of the rule of exelusion does not 
render the witness incom pe tent, unless the party calling 
him procured or connived at such violation; and the 
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party is presumed innocent unless something in the 
record shows the contrary. 

3 When the competency of ra | witness is objected to 
for any reason, it is presumed that no other ground of 
exclusion exists. It is enough for the record to show 
that the particular reason given for the exclusion 1s in- 
suflicient. 

Davenport vs. Ogg, 15 Kansas, 565. 

In the late case of Dickson vs. The State. 390 Ohio 
St.. 73. it is distinetly held that the Court bas no dis- 
cretion to prevent the examination of a witness who 
has remained i) (‘ourt in violation of an order for the 
separation of witnesses, unless it appears that the 
witness has violated the rule by procurement or con- 
nivance of the party calling him. In the present case 
there is no showing that the witness Shirley was guilty 
of any willfal violation of the rule, and the record nega- 
tives any suggestion of connivance or procurement of 
the defendants or their counsel. We repeat that the 
recora dloes not even show that the withess hac. in any 
respect, violated the rule. 

It clearly Appears what was proposed to he proven 
by the testimony of Shirley As stated. he had testified 
in chief and upon ecross- xamination. Had the record 


failed to show this, the Witness having by eli rejected iis 


Incompetent to testify in the case, prejudice will he 


presumed to the party oft ring him. 
Wolf ef af. vs. Powner, Exr., e7 a/., 30 Ohio 
St., 47/2. 

The ground of exclusion being wholly irrespective of 
the subject matter of his te stimony, it will be presumed 
that the party offering the witness has been prejudiced 
by his exclusion. 


Hollister Vs. Reznor. ! Ohio t.. l. 
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He was offered as a witness by all of the defendants 
e ’ 


and this error is available to all of them. 


ERRONEOUS EXCLUSION OF THREATS. 
Vi. 


The Court erred in excluding testimony 
of threats by the deceased, as set forth in 
the Lith, 12th, 13th and 15th assignments 
of error. 


These assignments of error may be considered to- 


vether. They are as follows: 


Kleventh. The Court erred in sustaining the objection 
of the Government and excluding from the jury the 
conversation and statement of deceased, John M. Cross, 
to witness, S. W. Dunn, and excluding the testimony 
of said Dunn, to the effect that said Dunn was Sheritf 
of Seward County, Kansas, and went to W oodsdale, 
Kansas, only a few days before the killing of John M. 
Cross. to arrest Bob Hubbard. who Wis killed at the 
sume time that Cross was killed. ‘That witnesss made 
his business known to Cross, and informed Cross thiat 
he, the witness, had a warrant for Hubbard. charging 
him with the offense of assault with intent to kill. Cross 
first said: “‘Lam now looking for Hubbard, and you 
can get him -” but later in the lay Cross told witness 
that he, Cross, had bad a good deal of trouble in Ste- 
venus County ; that certain parties had iver him clirt. 
He named the Cooks, Chamberlain, Calvert and Sam 
Robinson (defendants below , as the parties who had 
clven him dirt, and said he wanted touse Hubbard agninst 
the Hugoton fellows; that he thought that Hubbard 
was the kind of a man he wanted, and therefore he 
would rather the witness would not arrest him. That 
witness failed to get Hubbard. That the witness 
informed the defendants ot this conversation ana these 
facts before the killing of Cross. As shown of record 
filed herein. 


Twelfth. The Court erred in excluding from the jury 
the threats of the deceased, John M. Cross, avast 
Sam Robinson and some of these plaintiffs in error, 
made to witness T. H. Ferguson, and sustaining the 
Government's objection thereto ; and in excluding the 
testimony of witness ‘T. H. Ferguson, to the effect that 
the witness anc Ohne John M. Cross (the deceased } used 
ana occupied the Siilne ofhee tour ther. ana it short time 
before (’ross Was killed (ross in) the office One dav, 
speaking about the troubles they had had, said he 
: would kill Sitin Robinson the first opportunity he vot, 
and if the Cooks and Chamberlain did not look out th \ 
would get what they did not want. {nd as shown of 
record Hled he rein. 

Thirteenth. The Court erred im excluding from. the 
jury the testimony of W.S. Steele, offered by plaintitis 
in error, of threats of deceased, John M. Cross, against 
Sim Robmson: that he. thr WIThESS, resided in 
Hugoton. Kansas, in July, SSS: that witness had a 
conversation with deceased, Jolin M. Cross, only a few 
days ly hore he Wiis halle i: Thasat in sitid conversation 
Cross made threats avainst the life of Sam Robinson, 
one of the prarty s indicted in this cause, but not on 
trial: that Ihe henara (ross savia how (lave before he Wits 
alle cl. threat he. (‘ross. and defendant. Sam Robimson. 
could not live in the same county; that he had no war- 
rant for Sam Robinson. and he did not want to arrest 
him. * But. GQod damn him, li would kill him.” W it- 
Hess te stified tT) the Court. that he Informed sam Rob- 
inson of these threats the same Lay, but could not Sit} 
that Cross made anv threats against cLELA of these 


defen ts) Its On tr il. And i sustamine (iovernment s 
objection thereto, as shown of reeord tiled herein. 

kif ‘4. The Court erred in refusing to allow the 
witness Oren Shirlev to be sworn and testify in the 


; . ’ . . ° . } 
eCnuse. nbet a depriving These |? “ntittis in error of the 
testimony of said witness in said trinl. to the eftect 


that witness badd a conversation with deceased Cross 
oulyvy a few davs” befor I Wiis kill dl in which Cross 
said to witness: “Tf Sam Robinson didn't let him 
lone he w | fill his hide so full of shot it wouldn't 


f 
make A SI ve. and that Chamberlain hac better look 
out (>] ite’ WoO 7 crest hi 1 7 ~ ae As shown of record 


. A 
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These assignments of error present the question of 
the admissibility of the threats of John M. Cross, the 
deceased, against the life of Robinson and some of the 
defendants on trial, they belonging to the Robinson 
party. It appears from the record that there is a con- 
flict of proof as to whether Cross and his party were 
the ULOTeSSOrs in the conflict resulting in the death of. 
Cross. The testimony admitted iit the trial, in the 
report of Attorne) -General Bradford, before referred to, 
states : 


“The Hugoton party all agree on one statement, as I 
have before stated. that they themselves were intend- 
ing to camp at the hay camps, and that when they ap- 
proached the hay camp for the purpose of going into 
the hay camp they were fired upon by the Woodsdale 
parties the Sheriff's Posse ana that they returned the 
tire ancl killed Shie rift Cross and the three other men 
and wounded the hoy.” 


Also the article from the ‘“‘ Liberal Leader ” put iD 
rc) 
evidence bey the Grovernine nt. and before referred to, 
purporting to be signed by the defendant Cook : 

* They met Robinson in the strip on his way home, 
about el ven miles in the territory, anal it Was nea;r mid- 
night: concluded to vo into Culp at some havstacks 
near by. When the reached thre hay stacks thev were 
fired upon by parties secreted in the stacks, and a 
general fusilade began.” 


There was also other testimony in the case tending 
to show that the firing Wiis commenced by (ross and 
his party. 

The Court in the charge recognized the fact that this 
question was In the case. It said to the yurs 

“Tf vou believe from the evidence that as defendants 


approached the haystacks John M. Cross or any of his 
party, or any person at said haystacks, fired upon the 


defendants, or did any act showing an intention to take 
the life of any of the defendants, or to inflict upon any 
of the defendants st rious bodily harm, and that dlefend- 
ants returned said fire, or fired to prevent such tlreat- 
ened danger, and that said Cross was thus killed, you 
are instructed that such killing would be justifiable 
homicide, and tind defendants not vuilty. 

“If you believe from the evidence that John M. 
Cross had threatened to take the life of any of the de- 
fendants, or to do any of the defendants serious bodily 
harm, vou are instructed that vou take said threats into 
consideration, in order to determine who most likely 
began the combat; but that defendants would not be 
justified on account of said threats in taking the life of 
said Cross, unless said Cross, at the time he was killed, 
did some act showing an intent on his part to kill or 
seriously harm some of the defendants, or that his acts 
then done so appeared to the defendants from their 
standpoint.” 


[t thus appears that it was important for the jury to 
consider which of the parties began the conflict which 
resulted in the death of Cross. That the evidence 
offered and excluded showed a settled purpose on the 
part of Cross to attack and even to kill Robinson and 
others of his party, including some if not all of the de- 
fendants, there can be no question. Cross and his 
party were outside of his jurisdiction as Sheriff, were 
heavily armed and in search of Robinson. Some of 
the threats it was offered to be shown were communi- 
cated to the defendants. The authorities all agree that 
communicated threats may be shown. The law as set- 
tled by this Court required the admission of this testi- 
mony under the circumstances of the case. 

Wiggins vs. People, ete., im Utah, 938 U.S., 
405. 


The second proposition of the syllabus of that case 


is : 


2. “In a trial for homicide, where the question, 
whether the prisoner or the deceased commenced the 
encounter which resulted in death, is in any mannet of 
doubt, it is competent to prove threats of violence 
against the prisoner made by the deceased, though not 
brought to the knowledge of the prisoner.” 

There can be no distinction in principle, because the 
proposed proof of threats did not include all of the de- 
fendants. Robinson, Cook and Chamberlain were 
charged jointly with the other defendants. The Gov- 
ernment claimed that the others were with Robinson at 
the time of the killing and participating in his inten- 
tions and acts. The jury must have so found by their 
verdict, it was therefore material to know the design 
and purpose of Cross towards Robinson, the leader of 
the party opposed to Cross and his party. The Court 
in effect so charged, and yet exeluded the evidence 
offered tending to show the purpose of Cross to kill 
Robinson on sight, and his like evil intentions towards 
Chamberlain and Cooks. 

tobinson, though not upon trial, was conceded on all 
sides to have been one of the principal actors at the 
scene of the homicide; the defendants on trial were 
charged jointly with him. It was claimed by the Gov- 
ernment, and the jury must have found, the defendants 
to have acted with him at the time. The fact that Cross 
was likely to attack Robinson when jointly acting with 
the defendants was shown by the threats offered to be 
proved by the defendants, and was as important for 
them to show as it would have been had Robinson been 
upon trial. The mere fact that Robinson, although 
indicted, was not arrested and tried could not disasso- 
clate him from the other defendants at the time of the 


encounter. Threats against one of those jointly 
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accused, and whom the evidence tended to show were 
present, would be available for all. 

A threat of Cross against Robinson, or either of the 
accused, would tend to show that Cross made the first 
attack, at least on the person threatened, ana would he 
jmportant as tending to show, in favor of all. self de- 
fense, or to disprove malice, «nd reduce to manslaughter. 

Besides, thev are all charged and convicted of being 
present when the firing took place. Each, therefore, 
had the right not only to defend himself, but to prevent 
Robinson, or either of the others, from being murdered 
or vreatly injured, even by taking the life of the assail- 
ant. 

2 Wharton Cr. L., 6th Ed., Sees. 935, 938, 
LOL. 

| Bishop's Cr. L., See. 877, Sth Ed. 

Commonwealth — vs. Riley, Thatcher's Cr. 
Cases, 471. 

Horrigan & Thompson’s Self Defense, p. 


790, n. 2 and 4. 


A threat against either would tend to show the dan- 
ger to which he was exposed, and the right of the 
others to interfere. The threats against Robinson and 
others of the defendants, which were excluded, should 
have been admitted. It could make no difference that 
Robinson was not on trial if he was present at the 
transaction. ‘The condition of affairs at the time of 
transaction, and not who were on trial, was the material 
consideration. 

All were entitled to the benefit of any testimony 
which would tend to justify or palliate the act of either 


of those present, 


ConTRADICTORY EvipENcE ADMITTED AND EXCLUDED. 
VII. 


The Court erred in the admission and re- 
jection of evidence in the particulars speci- 
fied in the below-mentioned assignments of 
error. 


The eighth assigument of error ts as follows : 


MIGHT. The Court erred in overruling the objections 
of plaintiffs in error and allowing the prosecution to 
ask the witness Scott if he h ul not offered the witness 
Keen Haws two hundred dollars to go. to Kentucky, 
and then permitting the prosecution to show by Keen 
Haws that Scott made such an offer: and the Court 
erred in refusing to allow the defendants C. FE. Cook 
and A. M. Donald, in the Court below, when testifying 
as Witnesses for themselves and other defendants, to 
state what the conversation Wiis between C, Kk. Cook 
and Keen Haws at MePherson, Kansas, and to explain 
to the jury what, if anything, Was sald by (‘ook to the 
witness Haws about paying him to testify for defend- 
ants in Court below, and sustaining the Government's 
objection thereto, as shown by record filed herein. 
(This appears on the record, p. 


We submit that the matters drawn out on cross- 
examination of the witness Scott were collateral and 
could not be contradicted. He was asked if he had not 
offered Keen Haws two hundred dollars to go to Ken- 
tucky and not testify against the defendants, and 
whether he did not tell Haws that the defendants 
would give him that amount to testify for them, and 
that he had two hundred dollars, or could get that 
amount from the defendants. Having answered these 
several questions in the negative the Government was 


permitted to contradict the witness by showing that 


7s 


he did make such statements (Record, p. . = ae 
matters being entirely collateral to the issue, the Gov- 
ernment was concluded by the answer of Seott on the 
cross-examination. 


Harris vs. ‘Tippett. Z Camp., 637. 


A witness for the defendant having denied, on cross- 
examination, that he had attempted to clissuade a wit- 
ness examined for the plaintiff from attending Court, it 
was held that he could not be contradicted. A witness 
for the Crown having denied, on cross-examination, 
that he had been charged with robbing the prisoner, it 
was held that witnesses could not be called to contra- 
diet him. 

KR. vs. Yewin, 2 Campbh., HBS, 

In Attorney-General vs. Hitchcock 1 Welsby, H. & G. 
91, inquiry was made of a witness for the Crown, on 
cross-examination, whether he had not said that the 
Crown officers had offered him a bribe to testify, as he 
in fact did testify in his examination-in-chief. The 
witness denied that he had so stated, and Pollock, 
C. B., refused to permit the witness to be contradicted. 
A rule was obtained for a new trial, and the Court 
was unanimous in holding that the Chief Baron did not 
err. 

People vs. Stackhouse, 49 Mich., 76. 
Hildeburn vs. Curran, 59 Pa. State, 59, 63. 


The statement of the witness that the defendant 
would pay money was but the expression of his opinion 
to that effect and should not have been received to the 


prejudice of the defendants. 
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Hawes having been called to contradict Scott was 
asked on cross-eXxalmination if he had not written to C. 
Kk. Cook demanding money, to which the witness an- 
swered “ Yes”: T wrote it because C. FE. Cook. in Me- 
Pherson, Kansas, last March, told me in presence of A. 
M. Donald, at the hotel, that if | would come to Paris 
and testify for the defendants le would rive me a horse, 
and that he would see that Chamberlain would ive lie 
another. (Record, }) : The defendants offered 
Donald and Cook to contradict this statement ; but 
they were not allowed to te stify Record, p. on 

[fit was competent forthe witness to give this explana- 
tion, it was equally coippetent, we submit, for the 
defendants to show its untruthfulness. Without con- 
tradiction it was matter very prejudicial to the defen- 
| dants as to the tending to show an attempt to corrupt 
witnesses on the part of two of their number. Certainly 
if it was competent for Haws to testify in contradiction 
of Scott, it was the right of the aceused to inquire of 
Haws, on cross-examination, whether he had not de- 
manded money of Cook to testify. The question was 
material for it tended to show that he was a corrupt 
witness. And on his admitting that he had, but 
explaining that it was because Cook had _ previously 
offered him horses to testify for defendants, can it be 
doubted, that Cook, one of the plaintiffs in error, was 
entitled to contradict him, by his own testimony, and 


that of Donald ? 


SU 


CONTRADICTION OF WitNEeSS McNFEALY. 
VIII. 


The Court erred in overruling the objec- 
tions of plaintiffs in error and admitting in 
evidence the letter purporting to have been 
written by the defendants’ witness, Elmer 
McNealey, toS. N. Wocd,in regard to being 
subpeenaed in this case as a witness, as 
shown of record filed herein ‘see ninth as- 
signment of error. 


This witness had given material evidence for the 
accused, showing that Bob Hubbard, one of the de- 
CORSE dl it) lone of ( ‘ross’ party, I rc made threats noninst 
the lives of the defendants. The counsel for the Gov- 
ernment then asked the witness if he had not written a 
letter to S. N. Wood from Liberal, Kansas, asking to 
be subpoenaed in this case as a witness for the Govern- 
ment. The witness was also shown the letter and the 
envelope addressed tos. N. Wood. post-marke dl Laily ral, 
Kansas to which he answered : <5 did not: | have 
wrote no letter to any one about being subpoenaed.” 
The Government was afterwards permitted to give the 
evidence of an expert, tending to show that he believed 
the letter produced to bem his handwriting, and to 
reac thr letter To the jury. 

It is believed that no authority can be produced sus- 
taining the competency of this testimony. It was not 
material to the issue. It did not tend to show interest. 
bias, prejudice or corruption. In Harrington vs. Lin- 


ecoln, 2 Gray, 135, the Court permitted the contradic- 


_ 
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tion of a witness who on cross-examination denied that 
immediately after another witness had left the stand he 
had said to the retiring witness that if he had been 
cross-examined as he, the retiring witness, had been, he 
would have said something, even if it had been untrue. 
This Was held to be error. The Court said it was not 
only collateral, but failed to show bias or prejudice, and 
at most could only Show that the witness so contra- 
tracicted Wiis it reheat of Incorrect moral VIEWS. 

[In Harris vs. Tippitt, 2 Campbell, 637, supra, a wit- 
ness for the defendant having demied on cross-examina- 
tion that he had attempted to dissuade a’ witness 
examined for the plaintiff from atte nding Court, it was 
held that he could hot he contradicted. We confidently 
claim that this testimony was incompetent and preju- 


dicial. 


Rervusine vo Recrive Verpier. 


IX. 


The Court erred in refusing to receive 
the first verdict of the jury, as stated in 
the 14th assignment of error. 


The Court had instructed the jury 


“Tf you fail to agree as to any, you may return a 
verdict as to those convicted, and thos you find not 
guilty, and those you fail to agree upon, naming those 
defendants you find guilty, those not guilty, and those 
you fail to avree upon ” fsee Bal if Larceptions 


The yury did return and hand to the Court a verdict 
exactly in aecordance with this instruetion. informing 


the Court that thes had agreed upon a verdict. The 


Judge read it, but not aloud, so that the defendants, or 
their counsel, did not know what it was. The counsel for 
the Government insisted that the verdict should not be 
received without the consent of the defendants. The 
Court handed the verdict back to the jury. The coun- 
sel for the defendants objected, The Court then, with- 
out disclosing what the verdict was, demanded of the 
counsel for the defendants whether they were willing to 
receive the verdict. Strange demand! The jury having 
agreed upon a verdict in accordance with the instruc- 
tions of the Court, and presented it to the Judge, it 
was his duty to receive it and record it as the verdict 
without any demand that the defendants, or their coun- 
sel, should consent to anything. The jury having again 
been sent out, returned the next day a verdict by which 
four of the plaintiffs in error were found guilty, as_ to 
whom there had been a disagreement in the former 
verdict. The Judge did not refuse to accept the first 
verdict on the ground that the jury had not deliberated 
a sufficient length of time, but simply because the 
defendants, through their counsel, would not consent 
to that to which the law did not require them to con- 
sent. The conduct of the Court in this regard was 
against law, and resulted in the conviction of four of 


the plaintiffs in error. 


ERRONEOUS CHARGE TO THE JURY. 
» «a 


The Court erred in its charge to the 
jury, as stated in the Twenty-first Assign- 
ment of Error. 


The effect of the first part of the above portion of the 
charge was that if the jury believed that the defendants 
were present at the killing and believed the additional 
fact to exist, that they did not aid or encourage the 
act or know of the unlawful intent of the slayer, in that 
event the defendants would not be guilty. This was 
misleading. It implied that the yur should not, in the 
case put, find the defendants not culty if present at the 
killing unless they also believed that they did not aid, 
ete. This was not the law. It also implied that if they 
were present, having knowledge of the unlawful intent 
of the slayer, the jury should not find a verdict of not 
guilty. 

The language was, if they were present but ‘‘ did not 
know of the unlawful intent of the party doimg the 


killing, in that event you are instructed that defendants 
would not be guilty.” 


It is not the law that if the killime was murder, and 
the defendants were present and knew of the unlawful 
intent, they were guilty unless they also aided or 
encouraged the slayer. They micht have acquired nN 
knowledge oft the unlaw ful bitent of the slay r from his 
acts or language. or otherwise, and have been wholly 
cuiltless themselves. 


The charge on this point should have been that if the 
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jury believed that Cross was killed unlawfully and with 
malice aforethought, by some person or persons, unless 
they further found that the defendants were present at 
the killing, and aiding or encouraging it, their verdict 
should be not guilty. But this would have been 
materially different from the charge its “IVE. 

The effect of the second part of said portion of the 
charge is, that if the jury found that Cross was killed, 
and defendants were approaching the stacks, at the 
time, but did not believe that they did the killing, or 
acted in connection with those who did, they would not 
be guilty. This implied that if they were approaching 
the stacks at the time, in order to find them not vuilty, 
the jury would also have to believe that they did not 
do the killing, or act in connection with those who did. 
But the approach to the haystacks at the time, was not 
in itself criminal, and even if found to be a fact by the 
jury, it was not necessary that any other fact should be 
found in favor of the defendants to entitle them to an 
acquittal. 

The charge on this point should have been, that if 
the jury found that Cross was killed unlawfully, and 
with malice aforethought, and that defendants were 
approaching the haystacks at the time, unless the jury 
should further find that the defendants did the killing 
in person, or were acting with a common purpose with 
the slayer or slayers, and were near enough at the time 
to vive them nd if needed, the verdict should be not 
guilty. 

We submit that on the points in question the charge 
Wits CrTroneous, and tended to the prejudice of the de- 


fendants helow. (Pill of hrceptions.) 


— 
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ERRONEOUS ADMISSION OF Le Dauyx’s TeESTIMONY. 
XI. 


The Court erred in admitting in evidence 
the testimony of Le Daux, as stated in the 
6th Assignment of Error. 


The declaration admitted in evidence was made two 
days after Cross wis killed, and was as follows: “ You 
people at Vorlies will have to stop feeding the people 
from Woodsdale, and their horses, when they pass; if 
you don't well come down there and clean up your 
town and run you out.” (Bill of Exceptions.) It was 
made, as the testimony of the witness Le Daux tended 
to show, by a part only of the defendants below. It 
was, as we submit, entirely irrelevant to the issue, and 
in no manner legally tended to show the guilt of even 
those who the testimony tended to show made or ap- 
proved the declaration. It is true the Court said it was 
wdmitted only avast the defendants below, Donald 
and O'Connor, who were acquitted. But we contend 
that it was improperly admitted against them, while it 
was prejudicial in its effect pon the jury, against all 
the defendants. Had it been competent testimony 
against any of the defendants below, its admission, while 
it might have prejudiced the others, would have been 
unavoidable in a joint trial. But as it was, as we 
maintain, incompetent as to all on trial, and prejudicial 
as to all, we submit that the pl untiffs in error have a 
right to complain of this action of the Court, as having 


been injurious to them. 
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Erroneous ADMISSION OF Fox’s TESTIMONY. 
XII. 


The Court erred in admitting in evi- 
dence the testimony of Taylor Fox, as 
stated in the 5th and 23d assignments of 
error. 


The admission of that part of the testimony of Tay- 
lor Fox (see bill of exceptions), tending to show a 
forcible interference with those engaged in the removal 
of the dead bodies of the deceased the day after they 
were killed to Woodsdale, with no testimony to con- 
nect either of the accused with what was done, was 
error. It must have had an effect upon the jury highly 
prejudicial to those on trial. It is true the Judge sili 
if the defendants were not connected with it, he would 
instruct the jury not to consider it (bill of exceptions). 
Even if this was done, its temporary admission must 
have been to the prejudice of the accused. And if 
such subsequent exclusion is relied upon by the Gov- 
ernment to cure the error of its admission the Govern- 
ment should be able to show by the record either such 
exclusion or the existence of the testimony tn the case 
connecting the defendants, or at least some of them, 
with it. The Reeord, which contains all the testimony, 
fails to disclose any making such connection. 

The instructions of the Court (bill of exceptions) 
that the above evidence of the witness Taylor Fox was 
admitted only as to the defendants William O'Connor 
and A. M. Donald (who were acquitted), seems to have 


referred to the testimony of that witness as to 
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declarations of O'Connor and Donald, the day after the 
killing, that they were going to kill Wood and Short, 
and other declarations of O'Connor and Donald ( Bill of 
Exceptions), and not to the testimony of Fox as to the 
interference with those who were conveying the dead 
bodies. This view is corroborated by the charge of the 
Court, upon this point above quoted, wherein the jury 
were told that “the evidence of Taylor Fox was only 
mlmitted to be considered by you with reference to 
such of the defendants, if any, as were shown to have 
participated in the acts, by him testified, in so far as 
the bringing of the dead bodies through Hugoton. 
7: og you believe from the evidence that any of 
the defendants caused sac act to be done. then you 
will consider it only as to such defendants and none 
others.” This instruction seemed to leave it to the jury 
to determine whether any of the defendants were con- 
nected with the act, notwithstanding the fact that 
there was an entire absence of evidence to show that 
any of them were so connected. If we are right in this, 
the Court clearly erred to the prejudice of the plaintiffs 
in error. For, the charge of the Court was founded upon 
a hypothetical state of facts of which there was no evi- 
dence. 


U.S. vs. Breitling, 20 How.. 25. 


CONVICTION WAS Coram Now JupDICE. 
XIII. 


Defendants were tried and convicted at 
a term of Court which had lapsed, and 
there was no jurisdiction or power to 
hold the term at which the defendants 
were tried and convicted. 


We have been unable to find any legal authority 
under which Judge Parprr, Circuit Judge for that U. 
S. Cireuit, could make an order empowering Judge 
BOARMAN., who was at the time the U.S. District Judge 
for the Western District of Louisiana, to fill the vacaney 
caused ly the death of Judve Sabin on the 30th of 
March, 1890, who was at the time of his death the U.S. 
District Judge for the Mastern District of Texas. We 
maintain that such order was a nullity, and that Judge 
BoakMAN was without authority to open the U.S. Cir- 
cuit Court at Paris, ‘Texas, or to hold it from April 21, 
1890, until June 2d, 1890, or for any time, as he as- 
sumed to do. 

The only provision by which the U.S. Judge of any 
district Can hold a Court in another district, In Case of il 
vacancy inthe offee of the District Judge thereof, 1s 
found in the Revised Statutes, Section 603. But this 
only authorizes a District Judge of a U.S. District of 
the same Statetodoso. Seetions 591, 502, 593, 594, 595, 
596 of the Revised Statutes U.S. do not, nor does either 
of them, empower the Cirenit Judge or Justice to ap- 


point a District Judge. within the same cireuit. to hold 
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Court in a district when the office of Judge thereof is 
vacant. Nor does any other statute that we have found 
lo so. 
The death of a Judge is nota * /isability ” within the 
Ineaning of the statutes. 
Kir parte U.S. 1 Gall, 338. 


We think that Judge Boarmay was wholly without 
authority to Open or hold the Paris court during the 
vacancy, and that his acts in assuming to open and hold, 
and adjourn it from day to day on and from April 2Lst 
to June 2d, 1890, were void. That, in short, the Crreuit 
Court at Paris, for the session provided by law to com- 
mence on the 2lst day of April, IS90, was never legally 
opened or continued, in) consequence of which it lapsed 
and failed to exist as a term in which a Judge could sit 
and have authority and jurisdiction as a court. The 
manner in which, and the officer by whom, the Cireuit 
Court may be opened and adjourned from time to time, 
in the absence of the Judges, are provided by Sections 
671 and 672 of the Revised Statutes, U.S. 

As neither of the Judges of the Cireuit Court was 
present, Judge BoarMAN was without authority, as we 
maintain. The Marshal might have adjourned from day 
to day to await the appearance of one of the Judges, 
and if neither of them had attended w ithin four lays, he 
could have adjourned the Court until the next regular 
SESSION. But the record shows that Judge SOARMAN, 
not the Marshal, did everything that was done to con- 
tinue the Court from day to day, which action being 
void and without effect, the term never had an existence 
any more than if the law had never provided for a ses- 


slon commencing April Yist. TSO. 


) 


The provisions of the above-named sections, O71 and 
672, show that a session of a Cirenit Court does not 
open or continue itself without some authorized official 
action for that Purpose, Section 602 of the Revised 
Statutes supports the foregoing views. 

When Judge Bir) ANT assumed to hold Court on and 
after the 2d of June, 1890, and to try the accused, the 
term had irrevocably failed, and could not be made 
existant by anv failure by them to object to being tried, 
or even yy their express consent to be tried, at that 
time. Weassume that no one would claim that one 
could be legally tried for murder, even by his express 
consent, except during a term of Court provided for by 
law, 


See The Alaska. 35 Fed. Rep., DDD. 


Our contention has been based upon the yround that 
there was no term—that it wholly failed. If it be said 
that Judge BoARMAN Was a Judge de facto, acting under 
color of authority, and that the accused did not object 
to his want of authority, it must be remembered that 
Judge BoarMan did not assume to try them. His only 
part in or toward their conviction, so far as appears by 
the record, was an attempt to open and continue the 
SeSSION of the Court to awatlt the appearance of the Suc- 
cessor Of Judge Sanix. The plaimtiffs in’ error, not 
being on trial before Judge BoarnMAn, were in no position 
to object to anything that he was doing. 

Our ultimate positions, then, are 

lL. That Judge Boarman, although he may have acted 
asa Judge de facto, under color of authority, did not 
asstune to try the plaintiffs in error, and no objection 


I them to what action he took, it not being directed 
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raelst them, was hecessary to entitle them to msist 
that his action in assuming to open and eontinue the 
term was a nullity which did not save it from wholly 
failing ; and 

2. That when Judge Bryant assumed to try them, it 
was When there was no term of the Court in legal ex- 
istence, ana that his action ancl sentence were not 
merely voidable, but absolutely void, and incapable of 
being validated by any failure to object, or even by ex- 


press consent. 


Me RRONEBOUS (CHARGI is To PRIN IPALS, 
AIV. 


The Court erred in its charge to the jury 
as to what constitutes a principal as shown 
in the 19th and 20th assignments of error. 


THE NINETEENTH ASSIGNMENT of error raises an objec- 
tion to the charge of the Court in defining a principal. 
The Court said : 

«an persons are principals in the COMMISSION of 
crime if they are present at the time when it is com- 
mitted, and, knowing the unlawful intent of the party 


who actually commits the erie. consent, procure, 
sulvise or assist in the commission of the same.” 


In this we think there was error in that it allowed 
the jury to convict the defendants or any one of them 
Hpoh There proof of “ consent to the commission of 
the offense. 


We do not understand that presence and passive 


(y) 


consent would make one a principal in any degree in 
the commission of « crime. The elementary writers are 
all noreec that principals Prats be either mn the tirst or 
a ond deor t. He who cotually comrpits the offense 


the first degree; he who is 


~ said to he principal 1} 
present aiding and abetting him in doimy itis said te 
be principal in the second degree. 
| Arch. Cr. PL. & Pr., Pomeroy’s Ed., p. 56. 
| Bish. Cr. Law (Fifth Ed.), $ 648. 


Qne who does not act and has entered into no con- 
spiracy to commit an offense, but simply stands I 
Without imterference while another commits a crime 
”* | le . - ; s .. a, * , lecre It 
mas never been deemed a PPE LPs bh Any cdevree, 


| | 
reat \ nAVe ibe*e*d) ’ 


he duty of such a person to inter- 
bere tO prevent 1 crime, but such offense would not 
make one principal or criminally responsible for th 
crime which may result ; unless for misprison of felony, 
which is a separate and distinct offense and not 
covered Dy the indictment in the present Cisse. 


| Bish. Crim Law. ifth Kcdl.. < 04 


To make Cvnve? it PRINCI il in the st cond degre ©. thr re? 
mist be participation in the nuct : thouvh ah man be 
present wlilst a felony is committed, 1f he takes no 
part init, and dioes not act in concert with those who 
commit it, he will not be principal in the second 
degree, merely becanse he did not prevent the felony. 

| Hale, 439, 
Foster Pl. Crown, 350. 


State vs. Hildreth. 9 Tredell. 440. 


- 


it Is Hecessary, ill ore r to have that effect, that j 


a 


; 7 . ; . , 
should SLU 0 do sonielhing Nfitiiliiig Kies Consent to tf 
” ‘ 


felonious Purpose, and contributing to its execution. 
State vs. Hildreth, % lredell, 440. 
U.S. vs. Jones. 3 Wash. C. C., 283. 
Connaughty vs. The State, 1 Wis., 159 


In the present Case, if it}? } enrs it adie (> mare of 


’ 
' 


the numerous defendants did the shooting resulting in 
Cross death. The other defendants, without any pre- 
vious knowledge of such mfention on the praart of the 
perpretators, eould, unde) thi CTrOneCOuUS charge of the 
Court, be held its principals for Corti nting, although 
sueh consent was evidenced bvy no act o} word COn- 
tributing to the execution of the offense. This was 


Misleading at best : the Court should nave qualified the 


, 


charge by detining econsent and a ling that such Col. 
sent must not be mer ly passive, but active and in aid 


of the criminal purpose of the principal. 


‘THE TWENTIETH ASSIGNMENT OF ERROR rarses questions 
kinered to the nineteenth just considered, apd is us 


follows 


ig By the term ° present ‘as above used, is not meant 
that each of the defendants must have been actually 
anal physically at the place and it the time John M. 
Cross Wits killed : but if thre \ WerTe heal the place whi L 
and where the crime WAS COTM and knew of the 
criminal intent of the person or persons who actually 
chic the killing and were there for the Purpose of ald- 
ng in the COMMISSION of the é rime Dy ncts if ocension 
demanded, or for the purpose of encouraging by then 
presence the person or Persols sO) committing sald 
crime. though si) actiny. would be legally pres nt «af 
the commission of the offense and would be principals 
in the commission; or if the defendants were at such 
a distance that they could not aid in actual commis- 
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sion of the offeuse but at the time the offense was com- 


mitted they were doing some act in the furtherance of 
the criminal design to take the life of John M. Cross, 


then such persons would also he principals.” 

We think this charge open to serious objections. 
It is here charged that the defendants might be con- 
victed if “near the place when and where the crime 
was committed.’ and aiding in the commission of the 
criminal act, ete. It seems perfectly well settled that 
no one can be held as a principal in felony in any 
deyree unless the proximity to the place where the 
crime Is committed is such that he can afford aid 
should the oceasion demand it. He must be sufti- 
ciently “‘ near” for that purpose, otherwise he is not a 
principal, although doing some act in furtherance of 
the common criminal design. 

Wharton on Homicide (Second Ed)., § 337. 
l Arch. Cr. Pl & Prac. (Pomeroy’s Ed.), 
|). >, 


| Bish. Crim. Law, 5th Eadl., § 653. 


We think, further, that there was error in charging 
that. if defendants were at such a distance that they 
could not aid in the actual commission of the offense, 
but were then doing some act in furtherance of the 
criminal design to take the life ot John M. Cross, then 
such Persons would he principals, 

We are wholly unable to find an elementary writer or 
decision to sustain this view. Presence, actual or con- 
structive, Is essential to constitute one a principal, 
except in the case of poisoning and the use of some 
irresponsible avent yy the defendant. Ln such CASCS 


the person acting Is a principal in the first degree, 


Oy 


though not present at the time the homicide is accom- 
plished. 


Wharton on Homicide, 2d Ed., $8 326-327. 


Where, ‘however, a homicide is comitted by shooting, 
as charged in the present case, principals must be suf- 
ticieutly near to render awny Le de assistance. 


Se autbhoavitie . ah prre’? € jhedl. 


Those not so present might be indictable as acces- 
sories, but could not be convicted as prineipals, 
although acting in pursuance of a previous plan to 
commit the offense. If too remote to’ render needed 
ail at the time when the offense is committed, they 
could not be convicted under the present indictment. 


Wharton on Homicide, 2d Ed... § 337. 
1 Wharton's Crim. Law. 6th Ed., $ 126. 


If we are right in these views, the charge was highly 
prejudicial to the defendants The testimony shows 
that the defendants in approaching the hhany caulip the 
scene of the homicide—were considerable distances 
apart, in different vehicles. Under the Court's instrue- 
tions, defendants could be convicted if the jury found 
a common criminal purpose, although defendants were 
miles from the scene. They still might be “ near” in 
the estimation of the jury, or doing some act in further- 
ance of the criminal design to take the life of Cross. 
Indeed, we think it highly probable that the jury must 
have taken this view, for the record discloses that the 
defendants on trial were remote from the scene of the 


shooting. At least, they gave testimony supporting 


Vy) 


this claim, and it was error to permit their conviction 
without finding that they were “ present” at the offense 
as that term is defined in law. 

JoHN FF. DILion, 

Wa. R. Day, 

JOSEPH FREASE, 

For Plaintiffs in Error. 
GreorGcGrE KR. Peck, 
Ws. H. Rossineron, 
Of Counsel. 
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An the Supreme Court of the United States, 


OcTroBerR TerRM, 1890. 


C. E. Coox, O. J. Cook, Cyrus ) 
Frease, J. B. Chamberlain, John | 


} 


- No. 1311. 


Jackson, and J. Lawrence, plaint- 
iffs in error, 
ce. 
THe UNITED STATES. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF TEXAS. 


BRIEF FOR THE UNITED STATES, 


THE CASE. 


This is a writ of error sued out to a judgment imposing 

a sentence of death pronounced in the cireuit court for 

the eastern district of Texas upon the six plaintiffs in 

error, for murder charged to have been committed in 

July, 1888, in that strip of land lying between Kansas 

on the north, Texas on the south, and between the one 
14736 I 


| , 


hundredth and the one hundred and third meridians of 


longitude west of Greenwich, which will be reterred to*in 
this briet as the Neutral Strip. 

Che reeord has been examined with the eare required ly 
the importance of the cas We are compelled to contess 


erred med to eonsent to a reversal oj the Hidument lor a 
i teal mal ¢ | 
new trina. lt ~<«ieto the eourt ana to ourserves Laat the 


reasons Upon Whiet this action ts based should be stated, 


CONFESSION OF ERROR. 
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voton 1 
this county. Voorhees, the third town of the edunty, 
sided with Woodsdale in county controversies. Hugoton 
was near the center of the county; Woodsdale was. near 
its northern boundary and Voorhees near the State line. 
Lui <tion arose as to voting bonds tora railroad. Wooods- 
dale and Voorhees tavored the issuing of bonds because 


the road, as projected, was to pass through both towns, 


while Hugoton, which would be several miles trom it, 
Was opposed to an expenditure for such a purpose, At 
a COULTY meeting, called to consider the question, Robin- 
son, the City marshal of Hug ton, mn a quarre l with a pur- 
tisan of Woodsdale, discharged hi- pistol. ‘Thereafter 


Short, a constable from Woodsdale, went to Hugoton with 


the intention of arresting Robinse \ tight occurred, 
many shots were ¢ vehanged ind Short, with two Conipan- 
ions, Wiis driven Out ol an 

\ tew davs atter this, in Jt IAS8, Robinson went, mn 
Y parts of Ebro th pp Copyi i! \ utral Strip to fish. 
Short heard ul : vith him, fol- 
lowed imi ¢ Mery i}) t i at sured that 
Robinson 1) ‘ ! } 1) rite i pur 
lev, Robinson : na] » | fim Short 
had meantime sent wor ‘ sheritl of Ste- 
vens County, who lived at Woodsdale, asking that 
additional aid be sent hh bea Ms COMPANIONS, 
too. sent news of his « ! - triends in Hu- 
roton An armed part | tarted eut from Hnu- 
roton | oOnee, sort, th nesta earn th men 
whom aL had with him. rte] Misti Robinson ~ilile 
distance. gave up the pursuit and were on ther way 


back te W oodsdal when thev met the first Hugoton t'- 
heft party, Shots were exchanged but Short and his 
rhie’hi escaped, This liu Tao pare’ notinned down into 
the Strip, but not finding Robinson, returned hom 
Meantime Sheriff Cross. on receiving word from Short, 
took four men with him and hurried down into the Strip, 


butdid not meet either Short. the tirst Hugoton relict party, 


or Robinson. Returnu # he reached vhat Wiis known as 


“Wild Horse Lake” in the Strip about 9 o'clock at night. 
The lake was a depression which contained no water in 
the summer. but its bed. was covered with grass which 
three hav-makers were cutting. Cross and his party 
staked their horses near the hay-camp, left their saddles 
and guns near the horses, and lay down to rest in the camp 
at the toot of some hay-stacks which were there, 
Robinson, returning to Hugoton, had passed the hay- 
makers’ Camp some three or tour hours before Cr Ss 's party 
reached it. Whether he had knowledge of the whereabouts 
of Cross and his men was a subject of dispute. On his 
way north to Hugoton he stopped at the house of a man 


named Mavher, where he met a seeond Hugoton relief 


party, which ineluded all of the plaintitls in error. Robin- 
son turned back with this party, and went down into the 
Strip. They reached the hay-makers’ camp about 12 
o'clock At night. The evidence for the Government was 
that they came upon ¢ ‘ross and his men as they were lying 
upon the ground, and demanded that they hold up their 
hands. Chamberlain, one’of the plaintiffs in error, and 
Robinson, then proceeded to shoot each of the Cross party 
as he stood with his hands uplifted and unarmed. (It 
should be stated that Robinson was not arrested and put 
upon trial because he could not be found when the plain- 
tiffs in error were apprehended. } 

Herbert Tonney, a youth, and a witness for the Gov- 
ernment, was one of the Cross party. He was shot in the 
shoulder, and tell as if dead. The other four were shot 
again as they lay upon the ground. Tonney escaped the 


second shot, and was the only one of the Cross party who 


me 


ra 


survived. The guns of Cross and his men were taken by 
the Hugoton party. 

Such was the case for the Government, made by the 
evidence of Tonney and one of the hay-makers, and sup- 
ported by many circumstances. Three of the defendants 
took the stand, and their statement, corroborated in many 
respects by two of the havy-makers, was that none of 
those who are here now as plaintiffs in error were present 
at the killing ; 


¢; that thev were driving in buggies toward 
the hayv-making camp, and were a mile away from it, 
when they heard fifty or sixty shots fired; that upon 
coming up to the camp they saw horsemen riding away 
from the camp, and found the dead bodies of Cross and 
his men lving at the foot of the havstacks. 

In rebuttal the Government called a Mr. Bradford, who 
was of counsel for the defendants, and who had been at- 
torney-general of Kansas. (Ree., p. 27.) As attorney- 
general, he had been sent down by the governor of Kansas 
to Stevens County to make a report upon the homicide 
immediately after its oecurrence. Counsel for the Govern- 
ment asked him whether he had made al report. He said 
he had. *He was asked whether the defendants, or any of 
them, had made to him the statements with reference to the 
killing which were credited to them in the report. He 
stated that the report was made up from hearsay evidence, 
and was thrown together hastily by his stenographer ; that 
it did not refresh his recollection : that it was incorrect, and 
that the defendants had not made the statements therein 
credited to them. (Ree., pp. 27-38 inclusive.) There- 


upon counsel for the Government offered in evidence from 


the Thost Important 
| intervie wed thie Two ( ‘ooks. Sam 
Various other 


mined. 
at triult. 


htec., p. 


poe P=Olis, 
The Vv insist that the \\ oodsdale tellows were 
Thev admit that they were with the party 


') 


39): 


The Cook 


the report certain passages of which the tollowing were 


Robinson. and 
< are verv cdeter- 


that dic the shooting. Thev say the shooting Was 1D 


self-defense ; 


that they were fired Upon, 


‘This state- 


ment was acres d to by all parties who were with the 
Hugoton pRarts who dic the shooting, : 
ha Hugoton pare all adore in one statement, as 


| have 


tending to camp at the 


betore stated, that thev themselves were In- 
hav camps, and that when 


they approached thy Try Cunnip) tor the purpose of 
volng Mite thr Culbniy thev were hired Lip veon by the 
W oodsdal partie s—the <herit?’s posse—anel that they 
returned the tire and killed Sheritf ¢ 
other men, and wounded the bov. 

( ook = party oft the Hugoton faction say they were 


fired on trom this little stack : 


and w 


‘ross and the three 


hye nn | asked them 


why it was that none of the Hugoton party were 
injured in this atfrayv, they insist that it must have 
byes 1} hecaise ( ‘TOSS anal his rer tired over the top ot 


them. 


( ‘ook ayrrcees threat thev dismounted from their 


horses and got out of their buggies as they approached 


the stacks - 


defense, 


Objection was made t 


taken to their admission. 


ana maintams that they fought in self- 


the introduetion of these ex- 


(Ree.. p. 40), 


nor admitted as a public document, but to show that wit- 


tracts from the report on the ground that they were hear- 


sav, and for many other reasons, and exception was dulv 


The record states that the parts ot Attorney-General 


Bradtord’s report udmitte (| in ey lence were neither offered 


ness had made ditferent statements at another time and 
place, Ree., }). 1). When the 7 nudge came to charge the 
jury, however, he said (Ree., p. 51 


The instructions given above are limited so far as 
é the evidence is concerned by the tollowing instrue- 
Lions: 

The portions ot Attornev-Ce neral Bradford's re- 
part were admitted in evicience to be considered by 
vou as to whether or not the statements therein con- 
tained were made by the parties to said Bradford, said 
Bradtord Phew being thie attorney tor the detendants, 
and denving the truth of the statements therein con- 
tained : and as to whether or not these statements 
were ever made to said Bradtord is a question of tact 
te he considered by vou from all the evidence Upon 
that subject ; and if vou believe the statements were 


not se made te said Bradtord, vou are to disre card 
the same. But if you believe trom the evidence that 
thev were so made to sand Bradtord, then you are 
~~ instructed to so consider them as evidence, but only 


as to such parties by whom they were made. 


[It will be seen from the foregoing that the Government 


was permitted to contradict its own witness by intredue- 
ing a written statement signed by him, made at another 
time, and that this was done without anv professional 
statement to theeourt by counsel tor the Government that 
they were surprised and misied into ealling him. Such 
a course is eontrary te all thre rules of evidence. 

[t has sometimes been permitted to counsel who has been 
surprised by the evidence of his own witness, and so in- 


forms the eourt, to introdnes ey Th ree ot tormer sfatements 


of the witness upon which he relied in offering him. (1 


i eh ree, 


iietinetitnikiset on at eT 


le ettinete, Meats ee 


Greenleaf on Ev., sec. 444.) This practice, however, 
in criminal cases is not sustained by the weight of au- 
thority. (State vs. Hurley, 46 Ohio State, 322.) It 
can only be justified in any event when counsel have been 
trapped into injuring their case through the evidence of a 
witness unexpectedly adverse. Here there was no trap, 
for there is nothing to show that the counsel for the Gov- 
ernment had not ample knowledge of what the evidence of 
Bradford would be. 

jut whatever may Le the view of the court upon the 
admission of the report, it clearly had no bearing except 
upon the weight and credibility to be given to Bradford's 
testimony. The court charged that it might be considered 
by the jury as substantive evidence that the defendants 
made the statements therein credited to them. Admis- 
sions of defendants would be substantive evidence of the 
facts admitted, The etlect of the charge, theretore, Wis 
that the report of the attorney-general of Kansas was 
substantive evidence that the defendants (and all ot them, 
for the report covers all of them) were present at the 
killing and engaged therein. The only real issue of’ fact 
on the evidence was, as we have shown, narrowed to the 
question whether or not the defendants were present at 
the killing, and this report was allowed to be considered 
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by the jury as evidence that they were. It is not neces- 
sary to discuss the question whether the charge above 
quoted is erroneous, It is grossly so,and must have been 
very prejudicial. It was the admission of the purest 
hearsay evidence upon the crucial point in the case. 


THE INDICTMENT. 


Defendants below moved in arrest of judgment, because 
among other things, the indictment did not charge the 
crime of murder, in this, that it did not allege that the 
wounds inflicted by the defendants caused Cross’s death. 
(Rec., p. 60.) The indictment (Ree., p. 7) charges that 
the defendants made an assault upon and shot into the 
body of Cross, “inflicting thereon two mortal wounds; 
the said John M. Cross then and there did languish and 
languishing did die.” <A conclusion follows, beginning 
“And so the grand jurors aforesaid do present and say,” 
ete., in which it is charged that the defendants, with the 
deadly weapons before mentioned, and with malice afore- 
thought, ete., did “kill and murder the said John M. 
Cross,”’ 

Whether the causal connection between the wounds 
and the death ean be inferred from the language of the 
indictment with the certainty required by the common 
law in indictments for murder, and whether the defect in 
the statement is cured by verdict, are questions which we 
submit to the court without argument or the expression 


of an opinion. 


We do not consider any other of the many errors as- 
signed except that based upon want of jurisdiction, be- 
cause they involve questions not certain to arise in the 
new trial, which we believe to be required by the error 
of the court in regard to the Bradford report. 


THE QUESTION OF JURISDICTION. 


The jadgment of the court below mav be reversed for the 
foregoing reasons without deciding the cy tle stion of jurisdie- 
tion raised LL pOrk the record by thi plaintiffs in error, (Ree- 
ord, pages 5% and 70.) This court ean not order.a new trial, 
however, without meeting the question and deciding it. 
The contention Is that there is ne jurisdiction either in the 
court below or in any other court to try the plaintiffs in 
error tor the crime charged, If this is well founded, they 
are entitled now to an order discharging them. Moreover 
itis of the utmost importance to the Government and to 
them that the enormous expense incident to a new trial 
be avoided, if it is true that no court has power to try 
them. This court should, theretore, consider and decide 
whether there is jurisdiction in the court below, or in any 


eounrt ot the lL nited states, 


ARGUMENT, 


Coming to the question of jurisdiction the contention on 
behalf of the Government ts: 

1) That the eourt be low had jurisdiction to trv the 
plaintiffs in error, 

(2) That, if the court for the eastern district of Texas 
did not have jurisdiction, then the court for the northern 
district ot Texas had it. 

3) That if neither of the Texas courts had power to 
trv the accused, then jurisdiction was in the circuit court 


for the distriet of Kansas. 


THE COURT BELOW HAD JURISDICTION TO TRY THE 
PLAINTIFFS IN ERROR. 


The clain on behalf of the plaintiffs in error is, first, 
that the act approved March 1, ISS9, entitled “ An act to 
establish a United States court inthe Indian Territory, and 
for other purposes * chap. 333 of the second session of 
1889, 25 Stat. L., 783), under which the jurisdiction df the 
court below was asserted, does not confer jurisdiction to 
punish the crime it re charged, which was committed be- 
fore the passage of the act: and, second, that even if the 
act att Inpts to conter such jurisdiction, itis uneconstitu- 
tional, 

These will be eonsict re 7 ny THe re Verse order. 

The first question then is whether Congress has power 
under the Constitution to pass an act fixing or changing 
the place ot trial for | ermme a“ mimitted, before the act, in 
territory, outside of a State, over which the United States 
has exclusive jurisdiction. 

The last clause of section 2 of Article III of the Con- 
stitution 1s as follows: 

The trial of all crimes, except in cases of impeach- 
ment. shall be by jurv : and such trials shall be held in 
the State where the said crimes shall have been com- 
mitted : but when not committed within anv State, 
the trial shall he at such place or places as the (‘on- 
gress may by law have directed. 
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Article VI of the Amendments to the Constitution pro- 
vides that— 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be con- 
fronted with the witnesses against him ; to have com- 
pulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel for his defense. 

Article I, section 9 of the Constitution provides that no 
bill of attainder or ea post facto law shall be passed. 

These are the only restrictions in the Constitution that 
can possibly have application here. 


A. 


The sixth amendment has no application to this question. 

It has been decided in United States vs. Dawson (15 
Howard, 467) that Article VI of the amendments to the 
Constitution has no application to any crimes not com- 
mitted in a State. As the crime here was not committed 
in a State, the sixth amendment requires no further con- 
sideration. 

b. 
A change of the place of trial afte r the crime is not ex 
post facto, 

Nor isa law changing the place of trial an ex post facto 
law. It was decided in Gut vs. Minnesota (9 Wall., 35) 
that- 

A law of a State changing the place of trial from 
one county to another county in the same district, or 
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even to a different district from that in which the of- 
tense was committed, or the indictment found, is not 
an ex post facto law, though passed subsequent to the 
commission of the offense or the finding of the in- 
dictment. An ex post facto law does not involve, in 
any definitions, a change of the place of trial of an 
alleged offense after its commission. 


The opinion in Gut vs. The State was delivered by Mr. 
Justice Field, and was concurred in by Mr. Justice Miller, 
two of the judges who made up the majority of the court in 
the decision of Aring vs. Mo. (107 U.S., 221), the case 
which is relied on by counsel for the plaintiffs in error as 
an authority to show that a change of the place of trial 
after the commission of the offense is an ex post facto law. 

The principle laid down in the Kring Case was that 
any law enacted after a crime, and which, in relation to it 
or its consequences, alters the situation of the accused to 
his disadvantage, is ex post facto. The Kring Case does 
not overrule Gut vs. State, which was decided by a unani- 
mous court. It follows, therefore, that a change of the 
place of trial does not in legal contemplation alter the sit- 
uation of the accused to his disadvantage. Gut vs. The 
State has exact application to the question we are discussing, 
and settles conclusively that if the act of March 1, 1889, 
conferring jurisdiction on the court for the eastern district 
of Texas was intended to affect the prosecution of crimes 
committed before the act, it was not unconstitutional on 
the ground that it was an ex post facto law. 


Cc. 
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clause with r spect fo erime, and the sense of it vrame 


matically, therefore, is determined by reference to the time 
of the ermme rathes than by reference to thre thre ot the 
trial. 

Reliance ts also had by plaintifls in error on the history 
of this clause of the second section of the third article in 
the constitutional COVE ntion. The ¢ onstitution of course 
was not adopted by the convention as a finality. It had 


to be submitted to the vote ot the States. The course of 


~*s 


Ls) 


amendments in the constitutional convention, therefore, ean 
hardly furnish a weighty argument as to the proper con- 
struction to he pret tipon the clause, But even trom the 
history of the clause, th plaintifis in error can derive po 
aid. The section as it appeared inthe original draught 
submitted to the constitutional convention for amendment 


and discussion Wiis section 3 \rti l¢ \ l. and reid thus: 


Phe trial of all eriminal offenses, « yeept in cnses of 
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On September 8, 1787, the journal of the convention 
shows that — 

It was moved and seconded to appoint a committée 
of five to revise the style of and arrange the articles 
agreed to by the house ; which passed in the affirma- 
tive. Anda committee was appointed by ballot of 
the Hon. Mr. Jackson, Mr. Hamilton, Mr. G. Mor- 
ris, Mr. Madison,and Mr. King. (Elliott’s Debates, 
vol. 1, page 295.) 

The revised draught was reported September 12, 1787, 
changed in one particular,—that is, the clause, “as the legis- 
lature may direct,” was changed into its present form, “ as 
the Congress may by law have directed.” This committee 
was appointed, as we have seen, merely (to revise the style of 
the articles as voted upon, and not to change the sense. 
The journals do not show that the attention of the con- 
vention was ever called to the alteration, a fact whieh is 
strong evidence that no amendment in ‘meaning was 
thereby intended. The change from the “ may direct ” to 
“may have directed” has no more significance, therefore, 
than the change of the words, “the legislature,” to “ the 
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Congress.” J+ was a change of style, upon which no argu- 
ment as to meaning can be based. 

The makers of the Constitution had before them two 
classes of crime to provide for ; one was local crimes— 
crimes committed within a State; and the other was crimes 
committed outside of a State, and within the exclusive 
jurisdiction of the United States. With respect to the first 
class, it was determined to secure, as near as might be, the 
old common-law privilege of a trial-in the neighborhood 
of the place of the crime, before a jury of the vicinage, by 


li 


requiring that it should be had in the State where com- 
mitted. The provision for local crimes does not seem to 
have satistied the States. ana Liie “INU amendment Wis 


. ; . * a , 
passed io secure trial within thre (| “trict In which the 
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miles distant Trew the plac Of the erime, is unavoidable 


and proceeds either from the impossibility of having an 
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uli juate tribunal in every ship he bieh seas, or from 
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provision Which ts now seetion 73! he Revised Statutes 


; 
‘The trial of all offenses committed prom Cine high SCs OF 
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or into whieh he is first brought.” Instead of fixing the 
district definite ly, Congress left it to the captor of the ae- 
cused to determine in what court the man shall be tried, for 
he may, ot eCourse, determine Into wit district he shal] 
first bring his prisoner. The validity of this provision has 
never been questioned, Under it, men have been tried tor 
murder and hanged for a crime committed half way round 
the globe from the district in which they were tried. Can 


14736 —— 9? 


Ea hele alls, ta 


if. 


it he sald that Congress is not as much to be trusted in fix- 
ing a place for trial after the crime asthe captor of -the 
eriminal? 

This section was a contemporaneous construction of the 
power of Congress under Art. IIT sec. 2, in fixing the 
place of trial of non-local crimes which is very significant 
of the complete contro! vested in Congress over the sub- 
ject. It would certainly not seem unreasonable to infer 
that if Clongre=s can del vite to the captor of the criminal 
power to determine the place of trial after the crime, it 
may itself exercise such power, 

Qur conclusion as to Art. ITT, see. 2, is sustained by 
eases decided in this court. In United States vs. Derweson 
(15 How. 467), Mr. Justice Nelson said (page 488): 


A crime, theretore, committed against a law of the 
United States, out of the limits of a State, is not loeal, 
hf mal he tried at sueh place as ( OngTress shall desiq- 
TULL hy horw. 

This furnishes an answer to the argument against 
the jurisdiction ot the eourt, as it respects venue, 
trial in the county, and jury from the vicinage, as 
Me // (1s iD it spect hey thre nec ssity of particular or fired 
districts hefore the Dik nA. 


Again, in United States vs. Jackalow (1 Black, 486), the 
same learned justice says: 


Crimes committed against the laws of the United 
States out of the limits of a State are not local, but 
may be tried at such place as Congress shall designate 
by law, but are local if committed within the State. 
They must then be tried in the distriet in which 
the offense was committed. 
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The use of the future verb in the expression “ as Con- 
gress shall designate,” in the language quoted, shows that 
the designation need not take place before the commission 
of the offense, but only before the trial. But still more 
significant is the intimation contained in the last clause of 
the quotation from United States vs. Dawson, that there 
is no necessity for fixed districts before the offense when 
committed out of a State, The semble by District Judge 
Johnson in United Slates vs. Starr ( Hempstead, $54), was 
not required by the case which he had before him, and 
can not be considered authority. The view taken here is 
supported by the opinion of Judge Parker, unreperted, in 
the case of United States vs. Martin, a tull report of which 
is to be found in Mr, Peck’s brief for the plaintiffs in 
error. Judge Parker's intimation was not necessary, it 
is conceded, to the ease which he had before him. It is 
a confliet of two obite r dieta therefore. The decision in 
Hempstead was prior in pont of time to the decisions in 
United States vs. Dawson, and United Siatea vs. Jackalow. 
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The act of March i LS&o. provided a jurisdiction lo try 
crimes committed in the Neutral Strip before its passage. 
The jurisdiction of the court belew was asserted under 
} 
the act of March 1, 1889, chap. 333 of the laws of that 
year (25 Stats. 783-788). 


The Ist section provides that— 


A United States court is hereby established, whose 
jurisdiction shall extend over the Indian Territory, 
hounded as follows, to wit: north by the State of 
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ates of Missourt and Arkansas, 
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district. of the State ot Texas 


n Territory annexed to the dis 


January 6, 1883, is found on 


page 100 of vol, 22. Statutes at Larve. and is clesertbed in 


SeCTION Z (| thint uct as— 


All that prart ot the lodian Territory ving north 
ot thi ( ‘anadian ive r rbd east of Texas and the one 
hancredth rhe ridin het set Apart and occupied by 
the Cherokee, Creek, and Seminole Indian tribes. 


Section 18 of the aet of Mareh 1, 1889, provides: 


That the counties of Lamar, Fannin, Red River, 
and Delta, of the State of Texas, and all that part of 
the Indian Territory attached to the said eastern ju- 
chietal district ot che State ol Ls Vil bv the provisions 
ot this act, shall constitute a division of the eastern 
radical district crt Texas. | . . And the 
Lnited States courts herein provided to he held at 


; 


) , ,) ’ e » *s . . ,* . . 
Paris ghicril siete PMN ITE OO; j7 val puriacdiction of all 


ote HNN conrinnrithe af aaa RP OT di ain of thie l nited Slates 
within the limits of that port , thee [ndian iz rruory 
attached to the eastern judicial district of the State of 
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Zz reins hy the PrOvistons Of fix cet, of which purisdie- 
fion ia not ven hy thie act to the eourt herein eatah- 
lished in the Indian lerrit us; and all civil process 
issued avainst persons resident in the said counties of 
Lamar, Fannin, Red River. and Delta. cognizable 
betore the United States courts, shall be made re- 
turnable to the COUTTS, Presper tively to be held at the 
eitv of Paris, Texas ; and all prosecutions for offenses 
committed 1 eithes (Hb sil d Liisi rhe ntioned counties 
shall be tried in the division of said eastern district 
ot whieh said counties torm a part : Provided, That 
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Phe torevoing are all the sections atltecting In anv way 


the jurisdiction conterred by the t. 
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The 28th section, the last in the act, repeals all laws or 
parts of laws inconsistent therewith. 

The purpose of this act was to conter the jurisdiction 
to try minor offenses and misdemeanors committed in the 
Indian Territory, upon the new court which the aet estab- 
lished, and to divide the jurisdiction to try felonies between 
the United States courts for the western district of Arkan- 
sas, the district of Kansas, and the eastern district of 
Texas. The Kansas court was given that part of the 
Indian Territory lying east of the 100th meridian and 
north of the Canadian River, less the territory occupied 
by the Creeks, Cherokees, and Seminoles. The Texas 
court Was cIVen all the rest of the Indian Territory as 
defined by the act except the territory occupied by the 
Creeks, Cherokees and Seminoles, and the seuth part of 
the territory of the Choectaws. The Arkansas court 
retained jurisdiction to trv felonies in the country oeceu- 
pied by the Creeks, Cherokees, Seminoles, and in the north- 
ern half of the country of the Choctaws. The Indian 
Territory, iis detined in the act, Was bounded On the north 
by IXansas, on the east by Missouri and Kansas, on the 
south by Texas, and on the west by New Mexico and 
Texas. 

The deseription necessarily includes the Neutral Strip, 
because New Mexico touches no part of Indian Territory 
unless the strip is properly apart of the Territory. The 
strip lies west of the 100th meridian and is not occupied 
by any of the five civilized tribes. It is, therefore, not in 
the jurisdiction assigned either to the Kansas court or to 


the Arkansas court, and, being a part of the Indian Terri- 


forv is detined in the act, falls within the residue clause 
describing the jurisdiction of the eastern court of Texas— 
the court below, 

One of counsel tor the platntifts in error contends that 
Congress in deseribing the bounds of “the Indian Terri- 
torv ” made a mistake in its geography and really did not 
intend to use New Mexico as a bound at all. This claim 
is based chiefly on the further claim that until this time 
the Indian Territory had not included the strip; and, 
second, on the omission to use as an additional northern 
bound, the State of Colorado, which adjoins the Strip for 
some 50 miles on the north. 

We deny that the Strip has not alwavs been part of In- 
dian Territory, since that term came to have definite mean- 
Ing as a geographical deseription, and shall diseuss the 
lor the 


question at length at another part of this brief, 
present it is unnecessary, 
! 


lt hardly needs argument to esta ‘lish that the definite 


description by bounds must control a general expression 
like “the Indian Territory.” These bounds are men- 
tioned for the express purpose of definitely fixing the 
territorial jurisdiction of a court. The fact, even if it 
were a fact, that Indian Territory did not inelude the 
Strip, has no relevancy in the construction of this statute. 
Instead of decreasing the jurisdiction conferred by the aet 
the result is to amplify the meaning of the term “ Indian 
Territory,” if it be trne, which we cd nv, that its previous 
geographical signification would not include the Strip. 
Nor is the omission of Colorado as a northern bound 
important. The north line of the Territory, including the 


Strip, is entirely on the thirty-seventh parallel. Kansas’s 
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southern line 1s identical with it for so much of its length 
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inadvertence. But what possible explanation eould there 
be fora mistake in bounding a judicial distriet by which 
° t } . 
ior the westert boundary Phere should he named i terri- 
tory nearly two hundred miles Prom the district souUvrinit to 


be deseribed ? The claim ealls for no turther consideration. 
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The uct of March 1, 1889, must be construed to apply 
‘oO thr jel asecuhion of otte 1iSOS commuritted, Hut not prosecuted, 
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Reliance is had by our adversaries in construing the 
act under which jurisdiction is here asserted, upon the 
eeneral rule that a eourt will never give toa statute retro- 
spective operation unless this is expressly required or 
rece ssarily implie ty its teriis, The (re Ty ral rule Is ad- 
mitted, but we avoid its etfect in three wavs: 

First. In no proper sense is the application of the .pro- 
visions of the aet to erimes committed before its passage a 
retrospective operation, 

Second, [f this is a retrospective operation, then such 
construction ts warranted by the exception to the rule 
relied upon, namely, that remedial statutes shall have re- 
trosy ctive cry ration, 

Third, Conceding that the rule against retrospective con- 
structions has full application here, the language of the 
proviso is to the operation of the Act vives rise to an 
lmplication, as strong as if it had been express, that the aet 


must allect crimes committed before its passage. 


~s 


l’irst, Th ‘uct, so tar as concerns the erime under dis- 
cussion, does not attemp letine it. It will not be dis- 
puted that section 5339, providing that “ Every person 
who commits murder within any fort, arsenal, 
dockvard, Mavazine, 1% *} piace or district ot 
eountry under the exclusive jurisdiction of the United 
States, shall suff leath.” was in force in the 
Strip when this homicide occurred Jones VA. lL nited 
States, No. 1145, Oct. Term 1800 lf the plaintiffs were 
guilty, as charged, they had committed a erime denounced, 
and were liable to ap tv prescribed at the time of their 
acts, An act proviainy Court prosecuting thie mn did 
Hot change the crime or thi prirepes dara nt it only detined 

. at prosecution to take place af The enactment, 

lt operated bpeol Lp en Cie rin tit the procedure for 
punishing it. As no }? ead had been inveked in the 
case of this erime belore aet its operation was wholly 
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act confer upon the new Indian Territory court jurisdic- 
tion to hear sults brought upon CAUSES of action arising 
hefore its passage * Is that retrospective operation ? 
Why then is its application to prosecutions of crimes com- 
mitted prior to that time ret rospective ? The jurisdiction 
of the new court and the court of Eastern Texas can not 
be distinguished in this respect. 

The right of the Government to prosecute accrued before 
the prissagre of the act, and the right was not affected by the 
act. Now, we have shown that a change of the place of 
trial, and of the court is not forbidden by the ¢ ‘onstitution, 
because, in legal contemplation, they do not prejudice the 
accused, ‘The act in question only makes such a change. 
The power to change to this extent is, therefore, as free in 
criminal cases of this nature as in civil cases. The analogy 
between crimes and causes of actions Is, then, a correct one, 
As it would hot he giving an act of civil procedure retro- 
spective operation to apply it to causes of action thereto- 
fore arising, so it does not here give the act of March 1, 
LSS, it retrospective operation to permit prosecutions 
under it of crimes committed before its passage, when no 
prosecution therefor has been begun. 

[t is respectfully submitted that the foregoing is fully 
supported by and is no more refined than the view taken 
by this court in the ease of Railroad Company vs. Grant 
(98 U.S., 398). In that case the question was whether 
an act raising the minimum limit of value required in 
the subject of controversy to permit this court to examine 
eases brought from the supreme court of the District of 
Columbia, and repealing all inconsistent acts, affected the 
power of the court to re-examine a case in which this court 


had already taken jurisdiction by writ of error which was 
sued oul and returned four vears betore the amending and 
repealing act, but which had not been heard. 

Said Chief-Justice Waite (page 401 


The act of I870 is undoubted], prospective in ts 
operation, It doves not vacate or annul what has 
been done under the old law. It destroys no vested 
rights. It does not set aside any judgment already 
rendered by this court under the jurisdiction conferred 
by the Revised Statutes when in foree, But a party 
to a suit has ne vested right to an appea| ora writ of 
error from one court to another, Such a privilege 
once granted may be taken away, and if taken away, 
pending proceedings inn thy appellate court stop just 
where the reseinding act finds them. unless special 
provision is made to the contrary. The Revised 
Statutes gave parties the right to remove their causes 
to this court by writ of error and appeal, and gave us 
the authority to reéxamine, reverse, or affirm judg- 
ments or decrees thus brought up. The repeal of 
that law does not vacate or annul an appeal or a writ 
already taken or sued out, but it takes away our right 
to hear aud determine the cause, if the matter in dis- 
pute is less than the present jurisdictional amount. 
The appeal or th writ rt mains in full foree, but we 
dismiss the suit, because our jurisdiction is gone, 


Second. But even if operation by the act to permit pros- 
ecution of crimes would be retrospective, the act is simply 
remedial, and retrospective operation in remectial acts is a 
favored construction The Hecessary conclusion from 
Gut vs. The State that a change of the place of trial is not 
CL post facto, completely divorces the procedure here trom 
the crime. It destrovs the distinction for the purposes of 


Je 


this discussion iy rweet erin : and CouUse- oft elvil action, 
The act is purely remedial, then, and rules of construction 
applicable to such statutes will apply. ° 

Said Daron Wilde ratte rwards Lord ( hancellor Truro) 
in Wright vs. Hlale (6 HL & Pe > ae 


The rule applicable to cases of this sort is that, 
when a new enactment deals with rights of action, 
unless It Is so expressed in the act an existing rivhit 
of action is not taken away; but where the enact- 
ment deals with procedure only, unless the contrary Is 
expressed, the enactment applies to all actions whether 
commenced betore or atter the passing ot the act. 

In this case, an act provided that— 

When a pleatntifl in anv action for an alleged 
wrong recovers by the verdict ofa jury less than £5, 
he shall not be entitled to anv costs if the judge cer- 
tities Lo deprive him ot them, 


[t was held that a judge might so eertif™ in an action 
pending when the act was passed. ‘This case was followed 
in Aimbray vs. Draper (LR. 3 Q.B., 160), and reference 
Is made by the judg <n this case to two others in which 
it hsv] heen held that a statute providing that nei mn every 
action brought 7 by an executor the plamtith should ‘be 
liable to costs, ete., applied to actions brought before the 
Statute was passed, 

This expression “ In every action brought ” is not unlike 
the phrase used in the act here involved “of all erimes 
committed,” The past participle Wil there held to mean 
“heretofore or hereatter brought.” Freeman vs. Voyes (1 
A. & E.,3558); Grant vs. Nemp (2 C. & M., 636.) 
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Third. We are not left, however, to the application of 
general rules of construction to the language conferring 
jurisdiction in this statute to reach the conclusion we con-" 
tend for, It Is reached by the hHecessnr rh] heation aris- 
ing from the proviso of the 18th section. The proviso 


Is iis follows ; 


Provided that ne process issued. or prosecution 
commenced, or suit instituted, before the passage of 
this act shall be in any was iffected by thi provis- 
ions thereof, | 

Crimes for which prosecutions lad not been begun are 
rot ipeluded 1) this proviso, It will hardin be contended 
that prosecutions CoOprLa Eye need Cul ly eonstrued to include 
prosecutions nof commenced, It is net a sufficient ex- 
planation of the omission to say that crimes committed 
before the act would be excluded from its operation any- 
way, and sO eX press mention was not necessary, Prosecu- 
tions for crimes already begun are mentioned, It might 
much more readily be inferred in the absence of express 
provision that prosecutions commenced should continue in 
the old jurisdiction, than that ertmes not vet prosecuted 
should be. The mention of crimes committed would have 
included prosecutions commenced, but the reverse is not 
true. The more the omission is considered the more sig- 
nificant of the necessary construction does it become. Nor 
does the explanation ex ahundanti eautela suthee, because 
the first exception to be mentioned trom such a motive 
would be of crimes committed, The exception of « prose- 
cutions commenced ” from the operation of the act so nec- 


essarily Implies that prosecutions not commenced for 


ee 


ee te 


crimes betore the act are within its operation that an ex- 
press provision could not make it plainer.  /rpressio 
vnius ext erclusio allerius. 

[t should be noted im this eonnection that the Okla- 
homa Act (chapter 182, Laws of 51st Congress, Ist ses- 
Toi page 182), which again changed jurisdiction over 
crimes in parts of Indian Territory, provided that “all ae- 
tions commenced” and “erimes committed” in Oklahoma 
hetore thy et should be finally disposed of in the eourt 
having jurisdiction as if the act had not been passed, The 
difference between the two acts is significant. 

The act repeals all laws inconsistent with it. It may be 
foreibly argued that the repeal takes away the power to 
try erimes when ver committed rom the court pres ously 
having jurisdiction, on the principle of Railroad ¢ ompany 
vs. Grant, (98 U.S. R398, supra). Counsel for plaintiffs 
in error contend that until Mareh Ist, 1889, there was no 
jurisdiction in which crimes in the Strip could be tried. 
In either view the result would be an absolute failure of 
justice, and men charged with murder are to march out 
of prison scot free, not hecause they are not guilty, not 
beenuse they have hot pon thre ir hands the blood ot their 
fellowmen, but because of a statutory failure to provide a 
court to try them. Every intendment should be given to 
prevent such a failure of justice. 

It is true that statutes affecting the punishment of 
crime are to be strictly construed, but we do not under- 
stand that this rule of construction should apply to any- 
thing but the description of the offense. The tenderness 
of courts towards offenders in the construction of criminal 
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IF THE COURT BELOW HAD NOT JURISDICTION 
THEN IT WAS IN THE CIRCUIT COURT FOR THE 
NORTHERN DISTRICT OF TEXAS. 


It the 
Mareh * 


jurisdiction to try this 
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opinion that the act of 


I880, did not confer upon the court below 
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its passage, it will be necessary to pass to the question 
whether any court has such jurisdiction. If anv other 
court may try the plaintitls in error, then the order on 
reversal will be to deliver them into the custody of the 
marshal of that court. ( United States vs, Me Bratney, 104 
U.S., 621-624; Coleman vs. Tennessee, 97 U.S., 509, 
519.) We contend that if the court at Paris had not ju- 
risdiction, then the court for the northern district of Texas 
hac it. 

By the act of January 6, 1886 (22 Stat. L., 400), in 
force when this crime was committed, certain jurisdiction 
in the Indian Territory was conterred upon the district 
court of Kansas and the cireuit eourt for the northern 
district of Texas, The second and third sections of that 


act are as follows : 


See. 2. That all that part of the Indian Territory 
lving north of the Canadian River and east of Texas 
and the one-hundredth meridian not set apart and 
oceupred by the ( ‘herokee, ( ree kk, and the Seminole 
Indian tribe - shall, from anc atter the passage of this 
act, be annexed to and constitute a part of the United 
States judicial district of Kansas; and the United 
States district courts at Wichita and Fort Seott, in 
the district of Kansas, shall have exelusive original 
jurisdiction of all offenses committed within the limits 
of the territory hereby annexed to said district of 
Kansas against anv of the laws of the United States 
now or that may hereatter by operative therein. 

Sec. 3. That all that portion of the Indian Terri- 
tory not annexed to the district of Kansas by this 
act, and not set apart and oecupied by the Cherokee, 
Creek, Choctaw, Chickasaw, and Seminole Indian 
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95 U.S... 204: E parte Crou }) q, (Oo LU. S.. 656.) at 
is manifest that “ the Indian country” reters to reservations 
all over the United States and changes as those reserva- 
tions chang ; while * the Lrvcdicy iv rritors ” has come to 
have a definite geographical location. 

The distinetion between t] ay }- made ver clear by | 
reference to the last ten sections of the act of Mareh 1, 
ISSY. The actin Its first section, as we have seen, bounds 


and -pectfically defines the Indian Territory. certain por- 


tions of which had ceased to be Lndian country for a num- 
ber of vears 

se tion 2) prawn = il pout “fithent tor eve r\ person W ho, 
“inthe Indian Territory,” p - an obstruction on the 


raiiroad track. 


Section =| pros bed Sab Punishment tol ivyV cote who. ae 
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the Indian Territory,” destroys any t vraph or telephone 
line 
Seetion be provid = ih poll Is Dt for any Onn who, - in 
the Indian Territory,” maliciou- contemptuously dis- 


turbs a religious congregation 
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Every person aforesaid whe shall, in the Indian 
country, felontously, willfullv. and with matice atore- 
thought, assault an person \ th intent to rob, anc 
his counselors, aiders, and abettors, shall.on eonvietion 
thereof. be imprisoned at hard labor fora time not less 


than One nor more than fittes nb Vveurs., 


Section 24 provides il punishment i) every one who, 


‘in the Indian Terrritory,” shall alter the brands of any 


animals the subject of larceny. or administer poison to 


Hb 


them, and provides that in the same trial the jury may 
assess damages and the court render judgment for three- 
fold the amount of damage in favor of the party who owns 
the animal if it shall be killed or injured, 

Section 2.) provides that any person “on the lndian 


country” who assaults another with a deadly weapon, with 


intent to inflict bodily injury, shall be adjudged guilty of 


a misdemeanor and shall be fined and imprisoned, 
Section 26 provides a punishment for any person who 
shall maliciously and willfully set any fire in) woods, 
marshe Ss, or prairk sin the “ Indian Territory.” 
Section 27 provides that sections 5, 23, 24, and 25 shall 
not apply to offenses committed by one Indian upon the 


person or property of another. 


An ( xamination of the crim ~~ here denounced will (lis- 


oe 


close that sections 25 and 25 supply an omission long ex- 
isting in the criminal laws applicable to the Indian coun- 
try (U. S. vs. Terrell, Hempstead 411, 413, and 422). 
while sections 20, 21, 22, 24, and 26 are probably directed 
to crimes especially prevalent in “ the Indian Territory ” 
proper. 

But while the Indian Territory and the Indian coun- 
try are not interchangeable terms, they are closely con- 
nected. Before the Oklahoma act there was a continuous 
tract of unorganized territory lying west of Missouri and 
Arkansas and east of Texas and New Mexico and be- 
tween the State of Texas on the south and Kansas on the 
north which had been recognized as Indian country by the 


Government, and had not been open tor homestead settle- 


ment by the citizens of the United States. These cir- 
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cumstances led to the application of the name Indian 
Territory to the tract as a geographical division. 

The history of the Neutral Strip whieh made part 
of this continuous tract is interesting. By the treaty 
with Mexico dated in January, 1828 (8 Stat. L., 374), the 
line between Mexico and this country Wiis established as 
the 100th meridian west of Greenwich, between the Red 
River and the Arkansas. The Neutral Strip was then in 
Mexico, therefore. When Texas became an independent 
republic the Strip became a part of its territory. Decem- 
ber 29, 1845, ‘Texas was admitted as a State into this 
Union (9 Stat. L., 108). It then embraced all of its 
present territory and what is now included in New Mexico 
and Arizona, parts of Kansas and Colorado, and the Neu- 
tral Strip. Om the same date, the United States cisrict 
court of Texas was organized. The Strip was then within 
its jurisdiction and that of the courts of that State, be- 
cause it was part of the State. Sept. 9, 1850 (9 Stat. L., 
146), the size of Texas was reduced to its present lim- 
its, the remainder ot its territory ly Ine ceded by if to the 
United States, Dv the same act of ¢ ‘ongress, all the terri- 
tory ceded was created into the Territory of New Mexico 


except the Neutral Strip and the southwest corner of 


Kansas, which is now embraced between the Arkansas 
River and the south and west lines of that State. By this 
cession the Strip passed out of the jurisdiction of Texas 
and, as we shall hope to show hereafter, was embraced in 
the territory annexed for judicial purposes to the district 


of Arkansas. 


a = Ne AO le Nemeth — 


Jada / histoi ij of Strip. 


It was then [Indian country, as will appear from a treaty 


’ 


made by the United States on the 25th of Julv. 1852. 


with the Comanche. Kiown. and Apache tribes (10 Stats.. 


LOLS). The treaty is stated as follows : 


Articles ot au treaty, made anc concluded at hort 
\tkinson, in the [Indian Territory of the United States 
of America, on the twenty-seventh day of July, Anno 
Domini, eighteen hundred and fiftv-three. between 
the United States of Ameriea, by ‘Thomas Fitzpat- 
rick, Indian agent and sole commissioner, duly ap- 
pointed for that purpose, and the Comanche, and 
Kiowa, and Apache tribes or nations of Indians, in- 
habiting aid territory south of the Arkansas River. 


The third article of the tre aty recognized the right of the 
United States to lay off and mark out roads or highwavs 
and to prescribe and revulate the rights of person and 
property among thie lncdian tribes, 

Article 4 provides for a restitution by the tribes for 
injuries done by them or their members to citizens of the 
United States. 

Article 5 provides that the Indians shall make no 
incursions into Mexteo, 

Article 6 is a stipulation by the Government to pay 
$158,000 per annum for ten vears. 

Article 7 provides that the United States is to protect 
the Indians from committal of any depredations upon 
them, or in their territories by people of the United 


States, 


‘¢ 
ode? 


Article 8 gives the United States power to withhold 
annuity in case of violation of duty, and until Indians 
offending against the laws of the United States should be 
delivered up to justice, 


Article 9 provides as follows: It is also consented 
, toand determined between the parties hereto that the 

annuities to be given on the part of the United States, 

as provided in the sixth article of this treaty, shall 

be delivered to the said Indian tribes. collectively, at 
' or in the Vielnity ot Beaver ( ‘reek, vearly, during the 
month of July in each vear, until some other time and 
place shall have heen designate dl by the President of 
the United States, in which event the said Indian 
tribes shall have due notice thereof, and the place of 


distribution which may be selected shall always be 
some point within the territories oceupied by the said 
tribes, 
’ Reaver Creek, mentioned in the last clause of this 
- treatv. is all of it understood to be within the limits of 
‘a ; 


the Neutral Strip, a fact which establishes that the coun- 
try of the Comanches and Kiowas and the Apaches cov- 
ered the Neutral Strip and that part lving north of the 
Neutral Strip, which is now the southwest corner of Kan- 
suis, between the Arkansas River and the south and west 
borders of the State. As far as appears, this continued to be 
. the home of these Indian tribes until L&65, when a sec- 
ond treaty was concluded with the ¢ ‘Comanches and K iowas 
October 14, 1865 (14 Stats., 717-721). By this treaty 


the lL nited States ceded certain te rritory to the Indians. 


7 
” The cession is found in the second article, which provides 
. that— 


The United States hereby agree that the district of 
country embraced within the following limits. or such 
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portions of the same as may hereafter trom time to time 

be designated by the President of the United States for 

that purpose, Viz: commencing at the northeast corner 

of New Mexico, thenee south to the southeast corner of 

the same, thence northeastwardly to a point on main 

Red River opposite the mouth of the north fork 

of the said river: thence down said river to the 
98th degree of west longtitude: thence due north 

on the said meridian to the Cimarone River: thence 

up said river to a point where the same crosses the 
southern boundary of the State of Kansas; thence 
along said southern boundary of Kansas to the south- 

west corner of said State: thenee west tothe place of 
beginning, shall be, and is hereby set apart for the 
absolute and undisturbed use and occupation of the 
tribes who are parties to this treatv, and of such 
other friendly tribes as have heretofore resided 
within said limits, or as they may from time to time 
agree to admit among them, and that no white person, 
except ofhicers, agents, and emplovees of the ( roveri- 
ment, shall go upon or settle within the country 
embraced within said limits, unless formally admit- 

ted and incorporated into some one of the tribes law- 
fully residing there, according to its laws and usages. 

The territory thus desertbed includes the northwest part 
of the State of Texas, that southwest portion of the Indian 
Territory now occupied by these Indian tribes, and the 
Neutral Strip. The cession was made immediately after 
the civil war. Texas was then under a provisional gov- 
ernment. However unfounded mav have been the right 
of the United States to cede to these Indian tribes a part of 
Texas tor their oceupaney, it is clear that the cession 
operated to convey the Neutral Strip, which was completely 


under the jurisdiction of the United States. In view of 


4 
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the treaty of 1853, this was rather a confirmation of title 
than a cession of it. 

October 21, 1867, a third treaty was made with the 
Kiowas and Comanches, 15 Stats., 581-587, in which the 
territory ceded was much reduced and was confined to 
the southwest corner of the Indian Territory, bounded by 
Texas on the south and Texas on the west, between the 
ninety-eighth and one hundredth meridian. In this treaty 
of 1867 there is still reserved by the 11th article to the 
Indians the right to hunt on any lands south of the 
Arkansas River, so long as the buffalo may range thereon 
in such numbers as to justify the chase. This, of course, 
covered the Neutral Strip. How long the right continued 
we do not know. 

It is very clear trom these treaties that.the Neutral “trip 
was Indian country, under the definition given in ex parte 
Crow Dog (109 U.S., 556), trom the time the United 
States acquired jurisdiction over it In 1850 until some 
time after the vear 1867. 

It was called in 1853, as we se by the words of the 
treaty, “* The Indian Territory.” It must be conceded 
that the term, as there used, is the equivalent of “ The 
[ndian country. Thi Phatyie’ had probably het then i= 
quired the definite geographical meaning now attached to 
it. In LS65, however, when the definite COSSIOn ot the 
Neutral Strip to the Comanches and Kiowas was made, 
the policy of the Government to place the various Indian 
tribes within a continuous territory between Texas on the 
south and Kansas on the north and west of Missouri and 
Arkansas was in full operation, and the selection of the 
Neutral Strip for this purpose is an indication that it was 


ts) 


Ts 


then recarded ads i part of thie territory te he used by 
the Government tor Indian reservations within “ The 
[ndian Territory.” 

Since IS7 the St rip has not ne NH occupied by Indians, 
but it has never been copy ned to settlement by the Govern- 
ment, At fun time the Government might have settled 
an Indian tribe upon it, and the natural presumption is 


that it was being held for that purpose, 
3 
Pe 


hevecutive recognition of thi, Strip (18 part of the Indian 


i, ji Mart, 


fu the report of the Land Commissioner tor the year 
IS64 1s found ct Pibeapy * constructed from public surveys 
and other official sources in the General Land Office,” in 
which the Neutral Strip is included within the boundaries 


of the Indian Ts rritory, a very natural and correct repre- 


sentation when it is considered that about this time It was 


being used for the very purposes for which all the land in 
the Indian Territory was held. 

In April, 1883, Beaver was established as a post office. 
[t was the first one in Neutral Strip. It was established 
by the Post O)thee Department its in the [nian Territory, 
and the public were directed by that Department to direct 
their letters “* Beaver, Neutral Strip, Indian Territory.” 
The records of the Post Ctlice Department will show 
this, and it will be seen by a reference to the post office 
guide, issued every three moaths by that Department. 
The same is true of half a dozen other post offices since 


established in the Strip. 


1 


[t, is true that the tract was known as the Publie-Land 
Strip, because it belonged to the Government, and since 
| 1867 no Indian tribe has had any title to it. But its asso- 
ciation and location logically put it in the Indian Terri- 
tory before that time, and there it has since remained. 


We are aware that in the last few years one or two 


Ms 


' Land Commissioners, and perhaps some Congressmen, have 
given it as their opinion, expressed in public documents, 
that the Neutral Strip was no part of the Indian Terri- 
tory, and was attached to no judicial district. As expres- 
sions of opinion, these perhaps are entitled to considera- 
tion from the eourt, buat they are mere opinion, derived 
from the same sourees which we have and which the court 
has within its reach. We differ with these opinions, and 
respectfully contend that thie youre net correct, The only 
opinion of paramount importance in such a discussion is 
the opinion of Congress, expressed in its legislation, and 


that we find in several acts. 


‘ ( , 
} - 
f ongressional recognition, . 


In the act of January 6, 1883, conferring jurisdiction 
on the court for the northern district of Texas, is language 
from which the clear implication is that the Neutral Strip 
was a part of the Indian Territory. It provides that all 
that part of the Indian Territory lying north of the 
Canadian River and east of Texas and the one hundredth 
meridian, not set apart and occupied by the Cherokee, 
Creek, and Seminole Indian tribes should be annexed to 
and constitute a part of the judicial district of Kansas, 
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The implication plainly is that there was a part of the 
[Indian Territory lying west of the one hundredth merid- 
ian not therein included. Such was the opinion of Mr. 
Justice Brewer, sitting as circuit judge, expressed in the 
Case ot ii re Jackson, 1) Federal Reporter, >62. (kor 
fulltext of opinion see appendix, ) 

Avain, on March 2, 1887 (24 Stats. L. 446), Congress 
passed an act entitled “An act to grant a right of way 
through the Indian Territory to the Chicago, Kansas and 
Nebraska Railway Company, and for other purposes.” 
The first section of this ct authorized the corporation 
named to operate, use, and maintain “a railway telegraph 
cilie telephone line through the liacian Ti rritory, heqinining 
at a point on the northern line of said Ti rritory ator near 
the south line of the State of Nansas crossed by the one 
hundred and first meridian, thence in a southwesterly direc- 
tion by the most practy abl route toward he] Paso, New 
Mexico,” and also 

: becinping ata point on the south bin ot thy State of 
Kansas, near thr city ot Caldwell, in Sumner County, 
thence running On the host practicabl route to or hear 
Fort Reno, and from thence in a southerly direction to the 
south line of the Indian Territory in the direction of Gal- 
veston, Texas, and also in a southwesterly direction to the 
south line of said Territory in the direction of Ciseo, In 
the Stat of Ts Xils, with the right cf eonstruct, CIC. 

Section 8 provides that the cireuit and district courts 
for the western district of Arkansas and the district of 
Kansas, and such other courts as may be authorized by 


Congress, shall have concurrent jurisdiction over all con- 


troversies arising between the railroad company and the 


‘ 
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=~ 


De a. ee, Rh ere 
Att 


die 
—_— — 


45 


nation and tribe through whose territory it shall be con- 
structed, and in the last clause that “ the civil jurisdic- 
tion of said courts is hereby extended within the limits of 
said Indian Territory, without distinction as to the eiti- 
zenship of the party so far as may be necessary to carry 
out the provisions of this aet.” 

Here is au full and complete recognition of the fact that 
the Neutral Strip was a part of Indian Territory considered 
as a geographical division. The one hundred and first 
meridian is a full degree west of the eastern limit of the 
Neutral Strip. A railway which should start at or near 
the intersection of the one hundred and _ first meridian 
with the southern boundary of Kansas and run in a south- 
westerly direction to El Paso, Tex., would not be, any 
part of it, in Indian Territory, unless the Strip is to be so 
considered, 

Finally the act of March 1, 1889, defines the Indian 
Territory expressly to be bounded on the west by New 
Mexico. In view of the facts heretofore stated, the his- 
tory of the Strip as a part of the Indian country ; its 
being withheld from homestead settlement: the recogni- 
tion by the Land Office in the map of 1864 of it asa part 
of the Indian Territory ; a similar recognition by the Post- 
Office Department since 18835 ; the implication in the act 
of 1885; and the express recognition of the act in 1887, 
we must regard the language of the act of 1889 not as 
adding the Strip to the Indian Territory, but as a clear ex- 
pression of the opinion of Congress put into enacted law 
that the Neutral Strip was properly a part of the Indian 
Territory, and ought, therefore, by the courts to be so re- 


carded. 


tf 

The Mmnevuage used in the Oklahoma act Is not signifi- 
cant. At that time, by the act of March 1, 1889, the 
public land had become by law a part of the Indian Ter- 
ritorv. whatever it was before, and a tailure to deseribe it 
as such at that time is not material. 


Lh addition to the reasons whi r have been olVye 1 whiv 


tiie \e ntra| Strip should ly treated iis part of the Pocian 
Te rritory, there isthe we Tula eonsideration threat ( “oner = 
ean not be presumed to have lett for fortv vears so large 


‘> * -7 . ‘ : 
a tract of land. 35 miles wide bv nearly 200° miles long, 


} | 


utterly without civil and eriminal jurisdiction by some 


~}) 


specified court. Every intendment should be made in 


favor of including it within the protection of some partien- 


len radhienal tribunal. lt =(“'niis Hn possible Ta concelve 
that Congress should be so derelict in its dutv. Anv evi- 


~~ 


cli nee, therefor ea nalin <frow thet in th ( ongressional 
mind this anomalous tract of learned Wiis ile lnded within rf 
detined judicial district derives tentold weight from the 


c mesic ration stated, 


The croument Ol thie ps tte fasts fii ¢ rode hased ‘iit hie history 
‘ ‘ j ‘ 


(il ait, stint) ier oO] Ay RLS, 


The counsel for the plaintiffs in error rely very strongly 
on the history of the district of Arkansas to sustain the 
view that the Indian Territory does not include the 
Nentral Strip. The 4th section of the act of January 6, 
18835, 1s as follows: 
See. 4. That nothing contained in this act shall be 
construed to affect in any manner any action or pro- 


by 
ceeding now pending in the cireuit or district court 
tor the Wester district ‘yt Arkansas, nor thi eVecti- 
tion oft anv process re lating thereto: nor shall anvy- 
thing in thi< act be construed to vive to said district 
courts of Kansas and Texas, r phen tively, any rrencel 
jurisdiction in that part ob sa do Indian Territory so) 
as aforesaid annexed, r SL tively. to said distriet of 
I anscs ancl ~ctiel north rh district ot Ti vis, than 
might heretofore have been lawfully exercised therein 
by the western district of Arkans is: nor shall anv- 
thing in thi- net contammed be « nstrued ta \ Th) ite or 
impair in anv respect any treats provision whatevet 

The contention ts that this section shows that the terri- 
torial jurisdiction of the courts of Kansas and ot Texas 
conterred Wn the sa | eoutld hoot eXytel f l¢ rritor! Tih lve vond 
that which had been previously exercised in this region 
by the west ro district of Ay ka Psit The I eislation with 
reference to the territorial juris letion of the \rkansas 
court over the Indian Territory is then reterred to to show 
that it did not include the Neutral Strip. 

It must be said, first, with respect to this argument that 
section }. quoted above , low shot refer to the tf rritorial 
jurisdiction at all. Its reference is to that limitation, 
until ISS8.5, imposed upon all courts administering criminal 
law of the United States in the Indian country, nam ly, 
that thy y shal] not consid r offenses committed or injuries 
inflieted by one [indian LL por anothne! lrelian. 

But conceding for the purpose of this argument that 
this is a recognition that the Indian Territory in the aet 
of 1883 does not include more than the same expression 


in the act of Januarv 2°21. 1877 (19 Statse.. 230). we econ- 


tend that the jurisdiction of the court of Arkansas under 


Is 


that act extended to the Neutral Strip. The act of L877 


Is is follow — e 


HY if enacted hi thie “4 nate and House of Repre- 
NE vaborbine w 4 t the / piled Sharh x of ulme ried m ( ongre AN 
assembled, That section five hundred and thirty-three 
oft the Revised Statutes be amended so) as to read as 
follows : 

‘SSC. sdebed. That the State of Arkansas 1s divided 
inte two districts, which shall be called the eastern and 
western districts il Arkansas. The western clistrict 
includes the counties of Benton, Washington, Craw- 
tord, Sebastian. scott, Polk. ~ vier, Little River, 
Howard, Montgomery, Yell, Logan, Franklin, John- 
son, Madison, Newton, Carroll, Boone, and Marion, 
and the country lying west of Missouri and Arkan- 
<as, known as the Indian ‘Territorv. The eastern 
district Tt lene le ~ t hi resictue of the State.” 

™~ ection eer OF thie he \ isi (| Statutes uses the samc lan- 
euage in deseribing the annexed jurisdiction of the 
Arkansas court. Down to the Revised Statutes the juris- 
diction of the western district of Arkansas in the annexed 
district was deseribed as 

Jurisdiction to hear, try, determine, and punish all 
crimes committed within that prart ot the Indian 
country designated in the twenty-fourth section of 
the act to which this tsa -upplement, and therein 
and thereby annexed to the district of Arkansas, (5 
Stats.,680. 9 Stat. L., 594.) 

The twenty-fourth section of the act referred to, which 
is the act of June 30, 1834 (4 Stats., 729-733)—an act 
to regulate intercourse with Indian tribes—is as follows: 

Sec. 24. And be it further « nacted, That for the sole 
pupose of carrying this act into effect, all that part of 


iY 


the Indian country west of the Mississippi River 
that is bounded north by the north line ot lands iis- 
signed to the (Osage tribe of [nclians produced cust 
to the State of Missouri * west, bys the Mexican pos- 
session: south. by Red River: and east. by the west 
line ot the Territory ot Arkansas anc the State ot 
Missouri, shall be, and hereby is, manne xed to the 
‘Territory of Arkansas : and that for the Purpose 
aforesaid the residue of the Indian country west of 
the said Mississippi River shall be, and hereby is, 
annexed to the judicial district of Missouri; and for 
the purpose aforesaid the ae ral portions ot Indian 
country east of the said Mississippi River shall be, 
and are hereby, severally annexed to the Territory in 
which they ure <ituate. 

The first section of the act of 1884 deserthbed what was 
meant by the Indian country as tollows: 
~~.» SEC, 1. hh if enacted. ete’. That all thysat preart of the 

United States west of the Mississippi, and not within 
the Sstutes oft Missouri ana Lousiana. or the ‘Terri- 
torv of Arkansas, and also that portion of the United 
States cast of the Mississippi River, and not within 
‘Ln State to which the Dich) it) title lias not been t\- 
tinguished, for the purposes of this act, be taken and 
deemed te he the lodian eountryv, 

Now it is evident that it was thie purpose ot this act 
to divide between the courts of Missourt and Arkan- 
sas jurisdiction over all the country in the United States 
to which the Indian title had not been extinguished, lving 
west ot the Mississippi River. and no included iW the 
States of Missourt and Loutsiana or the Territory of Ar- 
kansas. Taken literally, and as it was intended when the 
act of 1834 was passed, this definition of Indian country 
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could not apply to any Indian country lying at the time 
in the Mexican possessions. Yet the Supreme Court has 
held that the meaning of the term expanded with the 
march of empire westward, anc that it now includes all 
the Indian country ly Ing cunh where in the jurisdiction of 
the United States. (Ex parte Crow Dog, 109 U. 5. R., 
Dob.) 

In the same way it Is respectfully contended that the 
jurisdiction of the court of Arkansas expanded as the 
“Indian country” expanded, because the Ist and the 
24th sections of the act of 1854 are i pari materia, It 
the deseription of the annexed jurisdiction of the Arkan- 
sas court in the 24th section had simply been, “ATI the In- 
dian country lying south of the north line of the Osage Res- 
ervation,” it would have exactly deseribed the country 
which was thereby annexed, Sucha deseription would cer- 
tainly have expanded as the western territory of the United 
States Wiis added to, under the decision in CL part ( row 
Dog, supra, to include such Indian country as lay south of 
the north line of the (save Re servation hot included in 
any other jurisdiction, 

Why, under the description which was used, should 
the effect be different? The use of the Mexican posses- 
sions as a western boundary was only the same thing as 
saving “to the western boundary of the United States.” 
In 1850 the Mexican possessions had ceased to form 
any boundary at all. Then there lay immediately west 
of the one hundredth meridian and forming a con- 
tinuous tract with other Indian country east of it this 
Neutral Strip, the home of the Comanches, and for twenty- 
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seven years thereafter Indian country. It is onlv rea- 
sonable, theretore, to construe the description, which, 
literally construed, was wholly inapplicable to the changed 
circumstances in 1850, as then extending to the next 
jurisdiction west of Arkansas, which was New Mexico, 
and thus to include within the jurisdiction of the Arkansas 
court the Neutral Strip. 

But even if the Arkansas court had no jurisdiction in 
the Neutral Strip before 187 
533 would give it. The * Indian Territory ” was neces- 


5 the language of section 


surily different from the Indian country described in 24th 
section of the act of 1834. The north line of the lands 
assigned to the (<ave Indians produced east to the State 
of Missouri ran west through what is now the State of 
Kansas at a considerable distance—more than hitty miles— 
north of what is now the southern boundary of that State. 


See treaty with Osage Indians June 2, 1825, 7 Stat. L., 


The Osage tribes continued to oceupy this portion of 
Kansas until 1872(16 Stat. L., 228). It was therefore In- 
dian country until that time, and until 1854 was in the 
jurisdiction of the Arkansas court. The organization of 
Kansas as a territory, however, and of Territorial courts 
t.erein, in 1854, conferred upon such courts, in their ex- 
-ercise of Federal powers, jurisdiction to punish offenses 
against the laws of the United States committed in the 
lidian country within the exterior limits of the Terri- 
tory, although such country Was exc ptec out of the boun- 
daries for Territorial jurisdiction. (kx parte Crow Dog. 


1o9 UU; S., 5D6, 9909-562. ) 


The Indian Territory referred to in the Revised Stat- 
utes, section 535, differed from the Indian country described 
in the 24th seetion of the act of 1834, therefore, by nearly 
one-quarter of the Territory of Kansas. [t is not proper 
thie refore to “AN that thie 24th section of the act of 1854 
is to be treated as in pore materia with section 533 of the 
he vised Statutes. [i such a ehbange Wills etlected in) the 
des ription by section 933 it is not too much to sar that the 
extension of the distriet to Include the Neutral Strip was 
also effected, This is manifest when, as we have elsewhere 


shown, the Indian ‘Territory properly includes It. 
Lil. 


IF NEITHER OF THE TEXAS COURTS HAD JURIS- 
DICTION, THEN IT WAS IN THE CIRCUIT COURT 
OF KANSAS. 


This Neutral Strip was unquestionabls land within the 
exclusive jurisdiction of the United States. If ne court 
Was expressly given jurisdiction over it, then seetion 730, 
Revised Statutes, has application to it, 

“Vs \lr. dustics (iray, 1 Jones Vs, The United SaTES, 


No. 1143. October term, 1890: 


(‘Congress has direeted that * thetrial of all offenses 
committe (| Lipon thi high “Cus OFT ¢ lsewher ~ out of the 
jurisdiction of any particular State or district, shall 
be in the district where the offender is found, or into 
which he is first brought.” (Rev. Stat.. see. 790, ) 
And Congress has awarded the punishment of death 
to the crime of murder, whether committed upon the 
high seas or other tide waters out of the jurisdiction 
of any particular State, or within any fort, arsenal, 
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dock-vard, magazine, or in any other place or district 
of country under the exclusive jurisdiction of the 
United States.” (Rev. Stat., see. DM.) Joth these 
acts of Congress clearly include murder committed 
on any tand within the exclusive jurisdiction of the 
United States and not within any judicial district, as 
well as murder committed on the high seas. (kz 
parte Bollinan, } (ranch. 4De 16 : l niled States _ * 
R raina, 5 W heat.. oD, ao), OUT : lnited States Vv. 
Arwo, 19 Wall., 486.) 

We believe the statement of counsel tor plaintitts in error 
that the latter were arrested in Kansas is correct. Under 
section 730, therefore, that court would have jurisdiction 
of this case in case neither of the courts of Texas has It. 

Respectfully submitted. 

W. H. H. MILer, 
Altorine ya Cre neral, 
wm. H. LAPT, 


Nolicitor- f ré ié ral. 


APPENDIX. 


Ri \\ BR ei ef In the ens hen port Jackson the faets 
are these: The petitioner was indicted by the Federal 
eourt of the eastern district of Texas for the crime of 
mura r. committed Wn) the vear ISSA, Wn the district known 
as ** No Man’s Land.” He Was arrested in this State, 
and a re moval is sought to the Ti Xil- district, To pre- 
Vent that, tris petition in) habeas Corpus has been tiled . 
canned the (jue tion present dois as to the jurisdiction of the 
Texas court over the territorv and the offense, and the 
duty of this court on habeas corpus. If the jurisdietion 
ot that eourt. both fis To the Tf Pritors ana the otlense, Wils 
Tear, the duty of this court would be imperative to deny 
the petition, and see that the petitioner be removed to that 
district. On the other hand. it it were clear that that 
Court did not have jurisdiction, either as to the territors 
or the offense, then it would in like manner be the imper- 
ative duty of this court > sustain the petition, and dis- 
charge the petitioner, But neither of those is this case. 
Again, if it was a ease where the question was which of 
two courts had jurisdiction, then it would be the duty of 
this Court to at té rin ‘ if if were a matter ol doubt. which 
nist probally had jurisdietion, and send thi petitioner 
there. But this case does not even present that question, 
tor here, contfessedly, no court has jurisdiction, unless it be 
the Texas court; and the question is, what is the duty of 
this court under such circumstances as these? Coneeding 
that the jurisdiction of the Texas court be doubttul, if it 
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have no jurisdiction, then there is no jurisdiction to punish 
this offense, In a case like that, I conceive that if there 
be fair reason for believing that that court has jurisdiction, 
or that that court, being a court of equal authority with 
this, with the right to determine the extent of its own 
jurisdiction, would, on Inquiry, hold in favor of that juris- 
diction, then, as in no other wav can inquiry be made into 
this alleged offense, this court ought to remit the party to 
that court. 

Has that court jurisdiction 2? The homicide took place 
in “ No Man’s Land,” In ISAS, as allewed., What is 
known as the “ Indian country,” or the “ Indian Terri- 
tory,” was first defined and bounded by the act of June 
30, 1834, (4 Stat. at L. 729). That definition is as fol- 
lows: 


That all that part of the United States west of the 
Mississippi, and not within the States of Missouri 
and Lousiana, or the Territors y] Arkansas, and also 
that part of the United State~ east of the Mississippi 
River, and not within any State to which the Indian 
title has not been extinguished, for the PUP poses ot 
this act, be taken and deemed to be the Indian eoun- 


(rv. 

Now the expressions or Pin iti niry @ ana 7 Locdian 
territory ” are used Interchange Set othe statutes, We 
speak of the Indian Territory. but politically, that is a 
mistake. There Is ate organizattol , Ir I~ mare propre rly 


hot to any political organization, \t the time this act of 
1834 was passed,“ No Man's Land” was net a part of 
the United States. It did not then come within “ Indian 
country,” as defineds and unquestionably many treaties 


a territory reterring simpli loved rraphieal extension, and 


and acts ot (‘ongress have bee i rosie and passed since in 
which the western boundar@ of this Indian eountrv or 
[nclian territory is, by implication at least. located on the 


- 
QD 


lOOth meridian, which is the eastern boundary of “ No 
Man’s Land.” And vet this original territorial boundary 
may, without anv undue stretch of language, be r carded 
as a shifting boundary, It is not a boundary prescribed 
tor the PUPpPOse of political organization, or tor il deed or 
othe COnVeVAhece, It Is if boundary for the Pere Purpose 
of detining the territory over which certain laws of the 
United States will have operation, Being such a boundary, 
it would not be improper to consider that boundary shift- 
in’. W henever other territory Wiis properly subjected to the 
operation of the same laws, It would be changed by the 
organization of any part of this territory into a political 
territory of the United States. [t might be changed when- 
ever the territorin! boundaries of the United States were 
extended westward, by purchase or conquest, Inte country 
unoccupied, save by the Indians. It may be regarded as a 
boundary certain, but shifting ; something on the principal 
controlling thy boundary ofa loot ona river oOrona lake. 
That boundary is certain, though it may be shifting. by 
accretions, the water line may be extended tar into the river 
or the lake, but still it is the water tront. So here, con- 
sidering the purpose for which the Indian country was 
bounded, one may tairly infer that that boundary shifted 
as the territorial extensions of the Umited States increased, 
or as territory was carved out of it for political organiza- 
tion. That such is the real foree of that description is 
evident from the case of Lar parte Crow Dog, in 109 ULS., 
rpeorhy (23 Sup. cs. Rep., 396). The s\ llabus, and the opin- 
ion bears this out, reads as follows: 


The le finition ot the term “ Tndian country | 
contained in chapter 161, see. 1, of the act of 1834 
I St., 729), though not incorporated in the Revised 
“tatutes, and though repealed simultaneously with 
ther enactments, may be referred to in order to 
determine what is meant by the term when used in 


Di 


the statutes ; and it applies to all the country to which 
the Indian title has not been extinguished within the 
limits of the United States, whether within a reser- 
vation or not, and whether acquired before or since 
the passage of that act. 


This territory was acquired since the passage of that 
act. 

As I said, however, there are many treaties and statutes 
since that in which the implication is manifest that the 
100th meridian was the western boundary, or was regarded 
as the western boundary of the Indian Territory. That, 
of course, throws doubt Upon the scope of that decision. 
On the other hand, we find some in which it is equally 
clear that this “ No Man’s Land” is recognized as a part 
of the Indian Territory, as in article 2 of the treaty with 
the Comanches and Kiowas, October 18, 1865, found in 
] } Statutes at Larve, 71%, But. coming closer than that, 
in the act of 1883, in which there was an attempted par- 
tition of the jurisdiction over the Indian Territory between 
the district of Kansas, the northern district of Texas, and 
the eastern district ot A rkansas, in describing that portion 
of the Territory which was assigned to the district of 
Kansas, it is declared that “all that part of the Indian 
Territory lying north of the Canadian River and east of 
Texas and the one hundredth meridian,” be annexed to 
and constituted a part of the United States judicial dis- 
trict ot Kansas. = That part of the Indian Territory 
east of Texas and the one hundredth meridian,” implying 
that there was some: portion of the Territory west of the 


one or the other ot these Iwo, And =f ection > “Avs: 


All that portion of the Indian Territory not an- 
nexed to the district of Kansas by this act, and not 
set apart and eecupied by the Cherokee, Creek, Choe- 
taw, Chickasaw, and Seminole Indian tribes, shall, 
from and after the passage of this act, be annexed to 


ys 


and constitute a part of the United States judicial 
clistriet known ‘ts the * northern district ot Texas” 
(2 St., 400), 


Of course, this is mere implication, but it certainly is 
strony implication, that there Wis some te rritors lving 
west of the 100th meridian ; and it could only be that 
which is known as “No Man’s Land.” That was in 
ISS}. 

( oming down to ISS9, an act was passed to establish a 
L nite d States court in thi lodian Territory, \ hich Is found 
n25ULS. St. at Large, 783, in which the Indian Territory 
is bounded: “That a United States court is hereby estab- 
lished whose jurisdiction shall extend over the Indian 
Territory. bounded as follows :” (Then it bounds it so as 


to ide * No Milan's Land.” This Is either il recounl- 
The} (onvress ot threat is thi previous boundary of this 
Pind 1 Te ritory, or Is an assertion that hencetorward such 
sho i | im Tete be rnc it Ve The emo ereated bys this Vt 
Wills IVel ih] isddietion of miiscte Mmcwhors, The se Venter nth 
set it that act attach d to the eastern judicial district 
of Texasall that portion of the Indian Territory not other- 
Wise assigned, and ineluded “ No Man’s Land.” if it were 
apart of the Territory, Now. where a term is used and 


detined in the opening part of a statute, the use of that 
term thereatter in the statute 1s with the same meaning, 
and f same definition. The *Tndian Territory” Is 
hounded in the tirst section SO gs to include “No Man's 
Land.” That term used thereafter, without any defin ition 
‘yt boundary, menos the same territory. Hene | have no 
question but that by said seetion 17 the jurisdiction ove 
this * No Man’s Land ¥g vas assi@ned lo thy eastern ilis- 
trict of Texas. That, of course, was since the offense was 
charged to have ben i} committed, 

My. conclusions, then, are these: That to-dav, and 
since March, ISS%, the court of. the eastern district of 
Texas has jurisdiction over “No Man’s Land.”  Prob- 


59 


ably, also, the court of the northern district of Texas had 
like jurisdiction prior thereto, and since 1883; and, there 
being a Federal court, with jurisdiction territorially, with 
ministerial officers,a clerk, and a marshal, there is no 
trouble in finding all the machinery for purposes of trial. 
Under those circumstances, it seems to me that it is the 
duty of this court to deny this petition. 


— 
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eas in the circuit court of the United States of America 

for the northern district of I]] mer held at the United States 
court-rooms, in the city ol ‘ ‘hicago, In} district eforesaid, before 
the Hlon Henry W. Blodgett, district judg of the United States for 
the northern district of Illinois, on Saturday, the sixth day of April, 
in the adjourned March term of said court, in the year of our Lord 
one thousand eight iF undred ana ClO TIL hnihe, and ol our Independ- 


“i 


ence the one hundred and thirteenth veat 


VM. H. BRADLEY, ¢ 


l P| 
t 


JOHN R. PRICE, W. J. McGavock, and 
a Firm Doing Business under t! 
patient sat oan ey Lse of Francis A 
Jones. William M. Forrest. and Andrew Bodkin. Do 
ing Business under the Firm Name of Jones, ‘For- ' Assumpsit. 
rest and Bodkin, 

is. 
Tue Cuicaco, SANTA FE AND CALIFORNIA RAILROAD 
COMPANY. 


NORTHERN District oF ILLINOIS 


r } — } ‘ os ¢1 —- { J Ses } 
_ it remnemoeregq Tra CJib Liat ~~) PP. Aci sy OD] TTA? LSSS. Came tne 
} ' » 44 ] ‘* } i -_, % ‘ . } ’ ’ " ;: } - . 

Pia Hntitis, OV thelr attorneys, I i the ofhice of tne clerk of 

. ° ’ . . 
the cireult court of the United States for the northern district 
’ " ) ; , 

2 of Illinois. at Chieago, it sald disti t. their DoOnd for costs 
‘ ] } "? ,f} ' iy) se) i goryt ris ' ‘ sar by »t saat ; ; 
iit2 qeciarTation ii} chit Lili 5 Udeuen : Wibl@i) Siile Dati tii} 

’ } ! } , i . : — ‘ 

deciaration are in the words and tgures loliowing, to wit: 

I; 

[NITED STATES OF AMERI 
\ a ji [i f Of / i } 

( reu [ ( urt (i biti A |) iISSS 


i 
. ’ 
. . » ’ 
(‘HICAGO, SANTA FE & CALIFORNIA KAILROAD COMPANY. 
. ] : 
| enter myself security for cost Nn this catise ahd promise to pay 


(Endorsed :) Filed July 6, A. D. 1888. Wm. H. Bradlev, clerk, 
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> Declaration. 


UNITED STATES OF AMERICA, ae 
North Pil District of [llinois. } oe 
In the United States Circuit Court for the Northern District of 
[}linois. 

John R. Price, W. J. MeGavoek, and Rees f. Price, a firm doing 
business under the name of Price, MeGavock & Company, for the 
use of Francis A. Jones, William M. Forrest, and Andrew Bodkin, 
a copartnership doing business under the firm name of Jones, For- 
rest and Bodkin, by Swett and Crrosscup, their attorneys, complain 
of the Chicago, Santa Fe and California Railroad Company, a cor- 
poration organized and doing business under the laws of the State 
of Illinois, defendant, of a plea of trespass on the case on promises : 

or that whereas, to wit, on or about the 21st day of March, A. D. 
ISST, at Topeka, in the State of Kansas, by a certain agreement In 

| hen and there made by and between said plaintiffs and the 
said defendants, it was agreed that the said plaintiffs should con- 
struct and complete the grubbing, clearing, and grading, including 
the furnishing otf materials to complete ready for the supe rstructure, 
a certain read-bed of the defendant from the Mississip pl river ip 
the State of lilinors to) Crale shure, in said State, i} dis a ce ol ab uit 
fifty-two milles, in conformity with certain sen Hse and condi- 
tions annexed to said ecoutract and under the direction and super- 


vision of the chief chyeiheer ot said defendant and his 
assistants, in consideration of which it was agreed that the 
said defendant should pay to the said plaintiff for the doing 
of said work and the furnishing ot said materials as follo Ws: lor 
cleat rper acre. (wi nly dollars: ior crubbing, pror acre, th irtv-five 
dollars lO! embankment borrowed and excavation Ww; sted, where 


lott feet or less In Ps or heigh t. except station- [50 to LOO of 

L1Oh-- OMe tO SeVeh, INC lusive, ana station- LOL? ce Load, in breaks 

ISsOn) creek . ao excavation of earth wasted and embankment 
borrowed, where over eight feet in depth or height, fifteen cents per 
cubic yard; for excavation of earth hauled, per cubie yard, twenty 
cents; for haul of earth, per 100 feet, one cent; for excavation of 
loos rock. i riy five cents yy I cubie yard ; ior excuvation ot solic 
rock, eighty-five cents per cubie vard. Said plaintiffs aver that, with 
Liye knowl do anid consent ot said di fendant thie said plaintiffs sub- 
let said work to said Jones, Forrest and Bodkin under a contract 
whereby the said Jones, Forrest and Bodkin were to perform said 
WOrk Ul to Lie SUTpt |; itlons. specifications, terms, ane eonditions of 
the betore-cited contract and were to receive in consideration there- 


" . t , ’ 
ror uid \ ercent of the contract pric berore mentioned, ana t} at 
ae } te ae = . 
wncel nad mm accordance wt 1) Siil 1d contrac t between plaintitls and 


at ie] dant and ly iween pli Lint tiffs iil) 7 said tia lorrest and | Bod- 
kin tl aid Jones. Forrest and Bodkin. as the sub-contractors of the 


- - 


y 


JOHN R. PRICE ET AL., &C. » 


said plaintiffs! and with the knowledge, consent, and approval 
) of said defendant, entered Uponkh sald work and completed He 
sume In ail respects according to the terms, conditions, re- 
quirements, and specifications of said agreement, and that the same 
las Ly Cl) accepted bv the said deft ndant is fully completed and per- 


formed; vet the said defendant, contriving and wrongfally and un 
justly intending to injure said Jones, Forrest and Bodkin, did not 


and would not perform said agreement and wholly neglected and 
refused to pay said Jones, Forrest and Bodkin, in aceordance with 
sald agreement, the sum of money coming to them and, though re- 
quested, has not paid the same, to the damage of said plainti 
the use of said Jones, Forrest and Bodkin, in the sum of forty thou- 
sana dollars 

And where us, also. here tofore. LO Wit, on or ab rut the 2 Ist 7 ay of 
Mareh, A. D ISS7, at Topeka, in the State of Kansas, by a certain 
agreement in writing then and there made by and between said 
plaintiffs and the said defendants, it was agreed that the said plain- 
uffs should construet and complete the grubbing, clearing, and 
grading, including the furnishing of materials to complete ready for 
the superstructure, a certain road-bed of the defendant from the Mis- 


sissippl river in the State of Illinois to Galesburg, in said State, a 
distance of about fifty-two miles, in conformity with certain sp 
cations and conditions annexed to said contract and under the di 
tion and SU py rvision of the ene engineer oO uid defendant 
() and his assistants, in consideration of which it was agreed 
that the said defendant should pav to the said plarntiffl- for 
the doing of said work and the furnishing of said materials as 1 
lows: For clearing. per acre, twenty dollars: for grubbing, per acer 
thirty-five dollars; forembankment borrowed and Val ) Wasted 
where eight feet or less in depth or height, except station- 150 to 400 
of section- Ll to 4 ind s tL lot) lole oO lolO rye iksof | mcreek 
ior eNcavation or ¢ irth wasted @ rf embdoankKINenL pDorrowed Vie] 
ove! | rit ieet 1H at nth (>! ly lo rt. trite } its per CUD wit fot 
excavation of eal ly hauled, p ! eubi veal twenl eents for tinul of 
earth, pel 100 feet. one eent: for exeavation of loose rock. fortv-tive 


cents per cubie vard: for exeavation of solid rock, eighty-five cents 


} j ! ee P ' Saf ! cael . iin 

per cubic vard., Sala plaintitts aver that. With tne Knowiledye rnd 
4 , ’ j } | a oll } " i} net } aad <4" » | hy 

consent of sald defendant, the sald pilalntilis sub-let Saltd Work to til 


} ‘ 


> : , , : : : af aaa 
said Jones, Forrest and jBodkin under a contract whereby the sald 


’ = : | ) lar thea 
Jones, Forrest, and Bodkin were to perform said work under tlhe 


stipulations, specifications, terms, and conditions of the b fore-eited 
contract and were to recelve IN Cosi I ration th) relor DOG ol the 
ntract price before mentioned, and that under and in rdanc 
with said contract between prraid s and defendant and betwee ! 
plaintiffs and said Jones, Forrest and Bodkin the said Jones, For- 
rest and Bodkin, as the sub-contractors of thr sald plait fis and 
with the knowledge, consehlt, au approval of > ind lefen lant 

fi entered upon said work and completed the same in all re 


spects according to the terms, conditions, requirements, and 
. ’ ' ’ q 
specifications of said agreement, and that the same has been accepted 
] 


by the suid defendant u> fully completed and performed ; and the 
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»| rintilfs further aver that by an l unler the terms of said eontract 
it was provided that the said work should be executed under the 


‘ 


direetion of the chief engineer of satd defendant and lis assistants. 


by Whose mensurements and eaiculations th Y ] tntities and amounts 
of the several kinds of work perilorae | should De determin “ld, Wilose 
} - 

pcontract, 


r . = ae : ! —- 9 , j } 7 > 
determination should be conclusive fo the parties upon sal 
' , ) ee 4" — ; , > . 
whereby the compensation of sald Jones, Forrest chladl bodkin fol 
. 4 


said work done and material furnished was determinable by ‘the 
said work as made by the 


j ‘ 


amounts, quantities, ana classification (>| 

ASSIS if said defendant in charge thereof: that said 
’ | ] . : eo > . er 

Jones. Forrest and Bodkin had. with the knowledge. consent. and 


— 


fant engineer? ¢ 
} ; } ; - a ——— 
approval Of said defendant and said pinintiits. sub ict said VOPR, 
° ‘ 4 | ‘ . . ; ] sd 
agreelIng to pay therefor Wo, of the amount co nine lo thiem unde 
elr said eontract: that one of the engineers of sald 
: 2 oe 3 

Sila WOrk and 


; | 
the terims of 1 


defendant I) ic fall supervision of the }) ‘rlormance of 

Fave direction as to the manner in which it should be pert rimed, 
] : ' } ; b 

Alii reported Irom time to time. show ne the quantities, GHOULS, 


and classification of the work then already done and the 
S amounts owing to Jones, Forrest and Bodkin therefor: that 
said reports were forwarded to the office of the chief engineer 
of said defendant and were by him or his subordinates, instructed so 
to do, duly Inspected and apyroved ; that the last of said reports was 
made after the completion of said work: that said Jones, Forrest 
» 
ana 3 
aud quantities of satl work so done by them and the 
ing due to them therefor, except as shown by said 
ve ’ “a 
proved by the engineer of said dete 
fendant Knew: that said Jones, I 


Mddkin had no means of knowine the amounts, classifications, 


Pratnounts Ccom- 
reports so ab- 
‘ i 


»% , ’ ' ] : 
‘T) Tht, ai Of Wirteh the sal de- 


| line to 
time to their sub-contractors more than 90% ofthe sums shown by 
sald reports to be due to them for said work, all of which the said 
defendants well knew: that but for the reliance of satd Jones, For- 
rest and Bodkin upon the aceuraey of said reports they would not 
have paid out said sums of money, to wit, thirty thousand dollars 
more than what the defendant now claims is due to them for said 
work, all of which the defendant at the time well | 


} 
, . — . . 
the accuracy and correctness Of sata reports, paid out Trom 


‘ 


knew: that the 

said sub-contractors to whom said sums of monev were so parle care 

scattered over the United States and are insolvent, and that it would 
be impossible to collect said sunis back from them ;.vet the 

) said defendant. contriving and Wr mnofually tht) unjustly ne 
tending to injure said Jones, lor 

would not perform said agreement and wh ly neglected ind refused 


r 
ome 


to pay said Jones, Forrest and Bodkin, in accordance with said 
agreement, the sum of money coming tothem and, thoagh requested 
has not paid the same, to the damage of said plaintiffs, for the use of 


said Jones, Forrest and Bodkin, in the sum of forty thousand dollars. 

And whereas, also, the said defendant heretofore, to wit,on the Ist 
day of Mareh, in the vear of our Lord one thousind eight hundred 
and eightv-eight, at Chieago, to wit, in the eounty of Cook. beeame 
and was indebted to the said plaintith in the sum of forty thousand 


dollars, of lawful money of the United States of America, for divers 


t. J 


JOHN R. PRICE ET AlL., &C. 
goods, wares, and merchandise by the said plaintiffs before that time 
sold and delivered Lo the said defend inhi and at thespecial instanceand 
request of the said defendant; and, ng soindebted to the said plain- 


tiffs, the said defendant. in considerat! 


Le] 
ration thereof, afterward, to wit, 


on the same day and vear and at the place aforesaid, undertook and 


ict 


then and there faithfally promis 


Is ft 


to pay unto the said plaintil 
when the said defendant should 
And the 1d 


} } 
Wilereas, also, 


sal 


defendant afterward. to wit. on 


l the said plaintiffs well and truly 


he sum of monev last mentioned 
‘unto afterward req rested. 


the 


; e* 
/ j i 


’ 


same dav and vear and at the place aforesaid, In con- 
10) sideration that the said pian (fs had before that Lime, at 

the like special instan and request of the said defend- 
ant, s td and delivered to the said defendant divers other eoods, 
wares, and merchandise of thesaid plaintills, the said defendant then 
and there undertook and faithfally promised the said plaintiffs that 
the said defendant would well and truly pay to the said plaintifts 
so much money as the last aforesatd goods, wares, and merehandise 
at the time of the sale and delive hereol were reason ibly worth 
when the said defendant should pereunto afterward requested ; 


} 


- ’ ’ . . . 
and the said plaintiffs aver tha re satd goods, wares, and mer- 
chandise last mentioned, at the time of the sale and delivery thereof, 


were reasonably worth the further sum of forty thousand dollars, of 
like lawful money as aforesaid, to wit, at the place aforesaid, whereof 
the said defendant afterward, on the same day and vear and at the 
place aforesaid, had notice 

And whereas, also, the said defemlant atterward, to wit, on the 
same day and year and at the place aforesaid, was indebted to the 


sald plaintiffs in the further sum of fort 


lawful money as aforesaid, for 
vanced by the said plaints 
request of the said defendant: 
by the said plaintiffs before that 

for the said defendant an 


, 
7 


if 
+} 
j 


Pryce 
Lo) { 


aha 


vy thousand dollars. of lke 
that time lent and ad- 


ie sald defendant »l at the like 


, Perore 


iil 


in the like sum for other monev 
time paid, laid out. and expended 
at the Ke request of the said de- 


di 

ll fendant: and in the like sum tor other money by the said 
7 beecaehaaent before th it time ti ud ana received to and for the 

use of the said plarntitls ; and in the like sum for other money be- 

fore that time and then due and owing the said plaintiffs for interest 


upon and for the forbearance ol! 
that time and then duean lowin 
tiff-: 
and material for the same prov 
defendant and at 

and, being so indebted, the 


sf pete’ 


the like | 


’ : ’ & ee 
and imthe like sum for the 


ded Ov the said plain tilf- for tl 


divers other sums of money before 
from said defendant to said plain- 
, » 4] work thi li done 


? 
— 


pot 


il 
1@ said 
sald defendant: 


ndant, in cousideration thereof, 


He 


| 
bill 


defi 


requesi 


afterward. to Wit, on the same ¢ ivand vear and at the piace afore 
sald, underto kk and then and ther faithfally promised the said 
plaintiff- well and truly to pay unto the said nla ls the several 
sums of m mey in this count mentioned when the said defendant 
should be thereunto afterward requested 


And whereas. also. the said defend 


. 


and vear last aforesaid and at th 
gether with the said plaintiffs of 


int afterward. tO WIt, On the day 
» last aforesaid, accounted to- 
und couceruing divers other sums 


‘ 


' 
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of money before that time due and owing from the said defendant 
to the said plaintiffs and then and there being in arrear and unpaid, 
upon such accounting the said defendant then and there was found 
to be in arrear and indebted tothesaid piatntiff in the further sam 

of forty thousand dollars of like lawful money as aforesaid ; 
12 and, being so found in arrear and indebted to the said plain- 

till-, the said defendant, In consideration thereof, afte rward, 
to wit, on the day and year last aforesaid and at the place last afore- 
said, undertook and then and there faithfully promised the said 
plaintiffs well and truly to pay unto the said plaintiff the surh of 


money last mentioned when the said defendant should be thereunto “ 
afterward requested, 

Nevertheless the said defendant (although often requested, etc.) 
has not yet paid the said several sums of money above mentioned 
or any or either of them or any part thereof to the said plaintiffs, : 
but to pay the same or any part thereof to the said plaintiffs the said 
defendant has hitherto altogether refused and still does refuse, to the ’ 
damage of the said plaintiffs of forty thousand dollars, and therefore 
the said plaintiffs bring suit, ete. 

SWETT & GROSSCUP, 
Plaintifis’ Attorne Ws. 

(Endorsed :) Filed July 6, 1888. Wim. EH. Bradley, clerk. 

13 Afterward, to wit, on the first dav of November, 1558S, came ~ J 
the defendant, by Its attorneys, and filed in sacl clerk’s othice 
its plea in said entitled cause; which said plea ts in the words and 
fivures following, to wit: 
Plea 
UNrrep STATES OF AMERICA, P28 
Northern District or lilinois. } =e 
In the Cireuit Court Thereof. October Term, A. D. 1SSS : 


gyoHN R. Price, We. J. McGavock, and Rees R. Pricer, ) 
Copartners as Price, McGavock and Co., | 

ih Assum psit. 
THe Ciicaco, Santa FE AND CALIFORNIA RAILWAY | 


ae ~ | 
COMPANY. 4- 


And the defendant, by Williams and Thompson, its attorneys, J 
comes and defends the wrong and injury, when, ete., and says that " 
it did not undertake or: promise In manner and form as the plain- 
tiffs hath above thereof complained against it; and of this it puts 7 
itself upon the country, ete ‘ te 


By WILLIAMS & THOMPSON, 
lis Aftor i 


(Endorsed -) Filed Nov. 1, 1ISSS. Wm. H. bradley, clerk, 


~ JOHN R. PRICE ET AL., &¢. 7 
14 Afterward, to wit, on the thirtieth day of January, 1889, 

there was filed in said clerk’s office a stipulation in said en- 
titled cause; which said stipulation is in the words and figures fol- 
lowing, to wit: 


Stipulation. 


ly the United States Cireuit Court for the Northern District of 
Illinois. 


= . " 
JouHNn R. Price et al., Use, &e., 
Cyicaco, Santa Fé & Catirornta Ramway Co. } 
[t is stipulated that a jury be waived, and that the case be tried 
by the court without a jury. 
Jan’v 30, 1889. 
SWETT. GROSSCUP & WEAN, 
Attys for PUffs. 
WILLIAMS & THOMPSON, 
Attys for Def 't. 
(Endorsed:) Filed Jan’y 30,1859. Wm. H. Bradley, clerk. 
~ ’ ‘ . : . 
“~S ‘i ° On the same day, to wit, on thi thirtieth day of January, 


ISS? 1 the Dec niber term of said eourt. ISSS. 1n the record 


Oi the proceedings thereof 11) S; 1 f ntith (| CHuUuse, before Llon. Henry 


i 
W. Blodgett, district judge, is the following entry, to wit 


Ord: 


Jonun R. Price, W. J. McGavock, and Rees R. Price, ) 


; 
tse of. Xc.. 

Us. - Assumpsit. 
Tue Cuicaco, Santa FE AND CALIFORNIA RAILROAD | 
COMPANY. 


Now come thle parties, by their attorneys, and, upon issue joined 


A here in, D\ agreement of the Parties, as per stipulation flea, they 

4- waive the intervention of a jury, and for trial put themselves upon 

the court: and, after hearing a part of the evidence, the hour of ad- 
) 


journment having arrived, it is ordered that the further trial of this 
i ' 


cause be postponed unul to-morrow morning. 

LG Atte rward, to wit, on the thirty-first day ol January, ISS), 
in the December term of said court, 1ISSS,in the record of the 

rroceedings thereof in said entitled cause, before Hon. Henry W. 


I 
RB) 


slodgett, district judge, is the following entry, to wit: 


8 THE CHICAGO, SANTA FE & CALIFORNIA RAILROAD CO. VS. 


Ord T é 


| 


Joun R. Price ea al.. Use of, Ke.. 
? 


THe Cuicaco, SANTA IE AND CALIFORNIA RAILROAD | Assum psit. 
COMPANY. 

Now come again the parties, by their attorneys, and, after hearing 
additional evidence upon the issue herein without concluding the 
Sane, this hour of adjournme nt having arrived, if is order d that the 
further trial of this cause be postponed until to-morrow morning. 


17 Afterward, to wit, on the first day of February, 1889, in 

the December term of said court, 1ISSS, in the reeord of the 
proceedings thereof it) src entitled Cause, before Llon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Ord: 2 


Joun R. Pricer e¢ al.. &e.. 
ne \ 
ry ‘ Cc’ ’ ' > ‘ “sun Sit. 
Tue CHicaco. SANTA FE AXD CALIFORNIA RAILROAD | ed 
COMPANY. 


Now come again the parcies, bY their attorneys, an l,-after hearing 


additional evidence upon the issue herein without concluding the 


same, it is ordered that the further trial of the cause be postponed 
to a future day. 


Afterward, to wit, on the fifth day of February, 1SS9, in thé De- 


. 


ed cause, before Hon. Henry W. Blodgett, dis- 


_ 
‘ 


cemlb r term ot said court, ISSS, 1}) the record oft the proceedings 
thereof in said enti 


t| 
trict judge, is the foll 


owlng eptry, to wit: 


(Order. 
Joun KK. Price ) 
is. j \ : 
— , , , , ASSUTD DSI. 
Pik CHICAGO, SANTA ry AND CALIFORNIA RAILROAD | 
COMPANY. 
' . oon #1 ots Kner ¢hiase ‘4 : Y 
Now COTE AGA Lite ParLIes, Ly Site ALLOPTIC =. and. aiter 
1S hearing additional eOVict bee, Wittbaot]] eone] lding the Siilhe, 


upon the issue herein, 1b is ordered that the further trial of 


this cause be postponed until to-morrow morning. 


Afterward, to wit, on the sixth day of February, LSS9, in the 
December term of said court, ISS5, In the record of the proceedings 
thereof in said entitled cause, before Tlon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


JOHN R. PRICE ET AL., &C. ) 


Ord: v< 
Joun R. Price et al., &e., ) 
Us. 
THE CHIcaGo, SANTA Fe AND CaALivORNIA RAILROAD | 
COMPANY. 


Assumpsit. 


Now Come again the parties, by their attorneys, and. after hear: 


’ 


Ing the concluding evidence upon the issue herein and a part of the 


arguments of the counsel, it 1s ordered that the further trial of this 
CUUSEe be }) stponed until to-morrow morning 


19 Afterward, to wit, on the seventh day of February, 1889, 

in the December term of said court, ISSS8, in the record of 
the proceedings thereof in said entitled cause, before Henry W. 
Blodgett, district judge, is the follow! iy entry, to Wit 


Jous R. Price et a/., &e.. ) 

a | 

THe CHicaco, SANTA FE AND CALIFORNIA RAILROAD 
LOMPANY 


Assumpsit. 


Now come again the parties, by their attorneys, and, after nearing 
; ° . ;, ; : ; 
additiona| arguuients of Couhsel WI ul conciuding the same, It is 


ordered Libeat the hur 


— 
— 
a 

-~ 
7 
— 
— 
— 
_ 
— 
—s 
- 
- 
-~ 


se be postponed Uti Lo- 


morrow morning. 


20 Afterward, to wit, on the eighth day of February, 1559, 

in the December term of said court, ISSS,1n the record of 
thie proces dings thereof in sal Cnt | ecuuse, Delore [| rT) Henry 
\W. bivdgett, district Judge, is the fol Wing entry, to wil 


Joun R. Price et a/., &e.. | 
i 
f " 


pom . . Assum Sit. 
Tore Cuicaco, SANTA FE AND CALIFORNIA RAILROAD | 


COMPANY 
Now COE agvainv Like partle ~ i if ri) Y= Lilél Lite] at iin r 
thie eoncluding arguments ol Lie coutse pon thie issue herein. the 
; . . P 3 “ae 
court. hat by biG suthicr nrtiv avis ‘i ae if mreruise S. Lik ¢ ™ this cause 
under advisement. 
21 Afterward, to wit, on the twenty-fifth day of March, 1889, 


there Was filed in said clerk s othce the Opinion of Judge 


2—1456 
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Blodgett in said entitled cause; which said opinion is in the words 
und figures following, to wit: 


Opinion, Mareh 25, LSS®. 
United States Cireuit Court, Northern District of Illinois. 


Joun R. Price and Rers R. Price and Witttam J. McGavock, ) 
Who Sue for Use of, &e., 4 
Us 


Tie Cmicaco, SANTA Fre AND CALIPORNIA Rattpway Company. } 


BLopGETT, J: 


This suit is brought to recover a balance claimed to be due plain- 
tiffs on a contract, In writing, made on the 21st day of Mareh, 1887, 
between plaintiffs, constitating the firm of Price, McGavock & Co., 
party of the first part, and the Chicago, Santa Fé & California Rail- 
way Company, of the second part, by which plaintiffs agreed to do 
all the clearing, vyrubbing, and masonry necessary to complete the 
road-bed of the railroad of the party of the second part from the 
east bank of the Mississippi eastward fora distance of fifty niles, 
which in faet included that portion of defendants line of railway 

between the Mississippi river and Galesburg, in the State of 
ys [linots. 

[t is admitted that the plaintiff, soon after the making of 
this contract, sub-let the same to the firm of Jones, Forrest & Bod- 
kin, who did the work called for by the contract, and this suit is 
prosecuted in the name of the plaintiffs for the use of Jones, For- 
rest & Bodkin, and although the contract provides in terms that the 
work shall hot be sub let or the contract assigned, the parties have 
stipulated in writing that the defendants will claim no advantage or 
defense by reason of the plaintiffs having sub-let the work. 

The chief controversy in the case relates to the work done on di- 


vision No. 9, which was about 12 miles in length, the 50 miles cov- 
ered by the contract having for purposes of construetion been divided 
by defendant into divisions and the work on each division having 
been in charge of an assistant engineer or division engineer, who 
was emploved by the defendant and acted under the general diree- 
tion of the chiet engineer of defendant. 

The contract contained the following provisions which bear upon 
the questions raised in this case: 

“The work shall be executed under tie direction and supervision 
Oi the chiet Chain er of said raullway COMMAnY and lis assistants, by 
whose measurements and calculations the quantities and amounts of 
the several kinds of work performed under this contract shall be 


be conclusive upon the 


, 


determined and whose determination shall 
parti ” 

> “The sald cliuef engineer shall decide CVery question which 

}or may arise between the parties relating to the execution 


goo? 
Vai i 


rr 
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thereof, and his decision shall be binding and final upon both par- 
co 

“Tt is further agreed between the parties that monthly payments 
shall be made by the party of the seeond part on the certificate of 
the engineer for work done, deducting 10 per cent. from the value of 
work done as agreed compensation for damages, to be forever re- 
tained by the party of the second part in case the whole amount of 
work herein named shall not be done in accordance with this agree- 
ment.” 

“ The aforesaid party of the second part hereby agrees that when 
ever this contract shall be completely performed on the part of the 
party of the first part and the engineer has certified the same in 
writing the said party of the second part shall, within ten davs 
thereafter, pay to said party of the first part any remaining sums 
due for said work according to this contract.” 

[t is claimed on the part of plaintiffs that the work on this divis- 
lon nine was sub-let by the sub-contractors, Jones, Forrest & Bod- 
kin, to divers other sub-contractors under them, to be paid for at cer- 


’ 


; ; gi 
tialt rates, according to the: uatitities and classifications m ule by Lie 


engines rit charge: that estimate - or certificates were m ide DY SU h 
engineer from month to month of the amount and elass of work done 

on said division, and Jones, Forrest & Bodkin paid their sub- 
24 contractors for the work done by them each month on the 


basis of these monthly estimates: that after the work on this 
division was completed the chief engineer of the road caused a re- 
measurement and reclassification of 
made, from which it appeared that the monthly estimates made by 
the assistant or division engineer had been largely in excess as to 
quantith =. and classified spas to make ti muelh more costiv to the 
det ndatnts , ana by this fin il estimat ra le bv the chict « bnerineer 
after the completion of the work on the entire 50 miles. the excess 


pata DV Penson) oft these overestimates on division ‘) wis Tr COUT | 


ol — om : , =e . 
out of the eweneral balance due the contractors tor the whole work 
lhe contention on the part of tine plaintiffs is that as they sett 


. } } } ‘ 
with and paid their sub-contractors on the basis of quantities and 


} . ° ! } ioe 2 } , } ‘ | 
Classifications of thework shown in thr monthiv estimates of the de- 


} . . ! . 3 2e 4 scl 
fendanhts assistant engineer in charge ot this aivision, and on thie 
assumption that said quantities and Classifications were correctly 
rene red, that after such payments d hiaht Was estopped, as against 


} " a : . , ; »| x | ' |. aeeas 7 
the plaintif—_s, from remeasuring or reclassifving such work, even 1! 


; . 


the estimates of the engineer In charge were Incorrect, and deduet- 


ng the said overpayimcnhts from the balance due on the contract: 
that if any One has to sutfer loss by reason of the Ine tiny) tency of 
the defendant’s engines r it should be the defendant rather 
Lae than the contractors, who acte . lth GO vi] fait » at Inade pay- 
ments to the sub contractors Who in dor the work (>t) this 


hese monthiv estimates— 


While it Is conten led (it) the part ol the defen lant tha he cone. 


basis of the correctness of 


tract 1s an entirety tor the whole work, and that if th peisaititifis 
have been overpaid for any part of the defendant has the right to 


’ 


ee eae aa 
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deduet such overpayment from anv balance remaining due the 


plaintiffs under the contraet that the monthly estimates were only 
“ . ‘. 2 ‘ - } . } : ] 
approximate and subject to correction in the final estimate and cal- 
culat 


’ 
; 


tons to be made aiter the Co nplet On of the entire work, and 
that by the terms of the eontract the measuremenis and classifiea- 
tions of the work made by the elief engineer and his assistants in 
the final estimate are binding and conclusive upon the plaintiffs. 

a - 


Phy re is reaiiv no sSuovstantial disp ile Upon Liie material tacts 1n 


It is coneeded that Jones, Forrest & Bodkin, under their sub-eon- 
tract with plaintiffs, performed the work called for by the contract 
between the plarntitf and the defendant The pro f also shows that 

| ly all performed by 

persons who had sub-contracts under Jones, Forrest & Bodkin, and 
sald sub-contractors were paid, so faras quantities and classifications 
of the work were coneerned, from month to month on the 

21) basis of the monthly estimates made by the defendant’s as- 
sistant engineer of that divisiot 


a } . . + . ’ } } . ie : 
Phe mode of doing business in regard to these monthiy estimates 
8 Be ; 


— 


. ,* e ' } : _— a 
be) , Tor each division engineer to make up His estimate at the be- 


. : ; . hina al Fi al ial ia 1 = or ; sesatha « 7 ole + 
Vision enemmMeers Were Torwarce Lo We PilAalil [3 Wilt a ChneCKR Tt 


pavinent, 


} » ae | ; ’ ] . i a " . . oe ' ™ +, 4 ‘ 
the amount due them under their sub-contract with plarotiffs, ans 
’ > , | . } - : 

thev, Jones, Forrest & Bodkin. in rt Ss led With ther sub-con 
’ ‘a ‘ . ° : | a 4% 
fractors on the basis of these estima esas to quantities ana Classifl- 

cations 

‘| ? 7 se + ] | o £8 . s1,} ; . ¢ . Tr 
he testimony also shows that these monthly estimates on divis- 

' ‘ . — ‘ ‘ : .* oe as or | 
LOT) y Wer Pa reetly\ ae C\COUSS (>] th), WOoOTRK CTU done. tilid] Tie 

} , . . ’ 

“* ’ . rt ‘| i» ; — : " 

hecessarv resuit of this method of estimat ney and paving for the 
\ | Sms { ) r)) ’ t | | , +} thy ¢ ¢hy sa} Jeteee. 7 . ‘ 
VOPR C10OT} QhUT) TROT E Q TPO) Was tibib tiie "LEP UC iCLOPrs Ubader. 


reason of the overpayment must fall on plaintills and Ol} the 
’ } * ’ } 
sub-contractors directly under them if the chief et Yibnecr Call how 


revise and eorrect-his assistant’s monthly estimates and 

overpayments made for this work from the balance 
tract 

ei lt Inust he admitted that if any recoyve ry Is had in this 
case In favor of the plaintiff it can only be upon the rights 

of Price, MeGavock & Company under their contraet with the de- 


i 


i 
fendant., ana the Drool shows that the result of tl 


ese Erroneous es- 
titnates as to quantities and classifications of the work done on this 
division 9 was to cause Price. Me 


Giavock WV Co. to pay Jones. lor- 
ty monthly estimate for this 
division than they would if the estimates had been correct, and 


Jones, Forrest & Bodkin in turn paid more to their sub-contractors 


rest W bDodkin more On AcCCOUnEL Oo 


, pee 
; aso 


than they would have been entitled to reeeive if correct monthly 
estimates lad been made: so that the effeet of this revision of the 


a ey 


JOHN 


estimates on division 9 is to m 
Lo the ¢ Ktent of the errors Col 
being also the losers, can prop 


the principal contractors and fo 


\lv own econelusion is. that 
and Jone =. lorrest VL Bo lkin 


cif 


» 


‘ 
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i rice, \leGavock A ‘o. the losers 
I ana Jones. lorrest AY Bodkin, 
nrosecute this suit in the name of 


nNeirr own Use. 


both Price, MeGavock & Company 


‘ | . ae Deas 
i Upon the OUSIS OF LIesSe monthly 


’ 


statemetts as to qual tities and Classes oOo] work shown Ini those esti- 


mates, the di fendant Is esl poy? 


the damage of the plaintilfs o 


hhief >the final 1 T 

Ciel engineer the nal ump 
‘ 

arising under this contract | 


Of thie clause is 


he question Whieh wus al 


but as to whether under the f 


measuremebts and cuicuintion 


by the 


abd Supervision the Work Was 


‘ ? ; | i 2 » ¢ ,? | ; 
execution of the cContraet, bu 
| | +} 
; ' ’ : 
tt PAVINIICHLS Ublcdel iit Cireu 
i 
, 

— ‘ ; | ; 
OVETpPas nents Trom tlie ! LTt} 
‘ ¢ ] | 1.’ 
contractors under Jones, | | 

; : ‘} 
essiil\ pL Laat puri pairs ¢) pin 
’ 
| ; | 
the chief engineer In making 
1?) ; ’ +7 T | . . t , 
st? miviVve. | rit ( Pid i «al ie 
, o 
| ltill rie CSLITDTDALCS ba ’ 
fr ’ ’ 
a4 ‘chi \ (j ait \\ ; i ' 
P ‘ . 
Piertit it) Corl [ ‘ i is [ti a { 
‘ ‘ ] ‘ 
{j Lit) rs itil ‘ oS . 
‘ 
} : ' 
; , ; ; 
a ' baat aaa ‘ ‘ | \ 
i ’ ' ral ri rt 
peat _ i Phiitw 
4 ; 7 , 
i I ie» i tii " .? 
1 cv? , ‘ 
} Le ee ' i }«l | ‘ a | ‘ 
, , 
the errors made by . 
*?) ‘ . 
Ze : |] | rm? gibt if } i) ' 
' & 
; ‘ ; } 
, , 
‘ | a . _ iii Sa ~ sia 


: : ’ ’ 
wineers, and 1 mV Of Ss Ol) 
aie , ¢ 4 ] 
ability ()] bOoT) ~ ’ ‘ 6s ] } 
" >» F ‘ ‘ 
I mav add that I do not d 
; 
CTrors it) ques Mm) Arise Trot 
; 
, . : 
h rT) sLY. & l Tereneae it i= ij j 
, ; , ¢ 
Wihutever that these taise es 


nm Which ean or n 
execution of the work. 


(it fendant S USSISTIUDEL Cli! 


; 


™ | 


; \ 
: 


, 


cr estimates to 
’ . ? 
<e who elaim under them. 


ih) rrecting those 


| 


mmakes the 
litlerences between the parti ~ 


ng" 
eontract which 


The ianguage 
cy decide every 
irise between the parties relative 
‘ision shall be final. 
execution 
\¢ defendant is bound by the 


shes anv defense 
. , 


} 
rineer shall 


nere 8 hot as to the 


’ 

uantities of the work returned 
' ryrncle ?* w hose rreay oat} iz. el): rere 

ee atitd i ’ ii biatiil Biatt cl ~ 
tL IS NOL A question is to the 
les lh as to the rigut to change 
inces and in eflect collect these 
\ (‘t) mve been tiade to the sub- 


b> iA TT. TOFr ao di i) «It nee- 


LeTtns the “final estimate 
ted on these monthiv or 
ssed and paid the men who 

= Tt} ~ ioV those estimates the 
cisted: but here were false 

. 4 tt) man whom. the de- 

' i powell Lo picat Liicse 
sof the work and return them 
mViIneHnls: All l. Whitle i bay 


t- or defendant must suffer for 


" i + | | ’ ‘ ? > ‘ ee 
i j 4 liv Liye sc it ™® il) ie «i Case 
i} ripie ’ pal Wi) rs rw Llillo- 
‘ i ‘ Bee | 
i = Mn a bite Ne loss shall 
i the power of the third to make 
’ 
, ‘ i" 41 ’ 
i » LHe du les O| i] chiel en- 
; ] ; . i ‘ " 
i ere Se. LT) Lidbppiie i obligatll rT) 
' ; ‘ i 
Sth Cotpecvell ind ThOnest en- 
, . 
yiose by this engineers laek of 
, ’ 
wlendant Who empioved tim 
; ; ] “— 4] 
i MC USsSal i ' tj Wiletilel the 


. 


. reer s TMCompetecnecv or dls- 
SfpOoul Sav tiiat there is no prool 


‘ 


at the lhstance or 


tts or of Jones, Forrest & Bodkin. 
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There will, therefore, be a finding in favor of the plaintiffs for tue 
amount shown by the estimates to be due them on the basis of the 
correctness of the monthly estimates on division 9, and for the 


extra work. such as the extension of embankments at the ends of 


the bridges, side-track work, &c., of which there is no dispute. 
(Endorsed :) Filed Mareh 25, 1889.) Wm. H. Bradley, clerk. 


ou Afterward, to wit, on the sixth day of April. 1889, there 
was filed in said clerk’s office the finding of facets in said en- 
titled Cause 5 which said finding of facts Is i) the words and ficures 


following, to wit: 


binding ot Ie ts 


Journ R. Price e al... Who Sue for the Use of Jones. Forrest &° 
BODKIN, 
is 


(“icAaco. SANTA Fr & CaLtivorntA RaAatLroap Company. 


The court, from the testimony in the case, finds the following facts, 
to wit: 

That on the 2Ist day of Mareh, A. D. 1887, the plaintiffs and the 
defendant entered into a contract in writing, as set forth in the fore- 
voing bill of exceptions, by which the plaintiffs agreed to do all the 
clearing, grubbing, and masonry necessary to complete the road-bed 
of the defendant from the bank of the Mississippi river to Cales- 
burg, a distance of about fifty miles; that on the 21 day of March, 
A. 1). ISS7, the plaintiffs entered Into a contract with Jones, lorrest 
& Bodkin, which is in terms as set forth in the foregoing bill of ex- 
ceptions, and that the parties have stipulated in writing as set forth 
in the bill of exceptions, and that the defendant was at all times 
aware that the plaintiffs had made the said agreement with Jones, 
Forrest & Bodkin and never objected thereto. 


>I The eourt turther fines threat the work covered Ly the COn- 

tract was, for the purpose of construction, divided by the de- 
fendant into four divisions, and that the work of each division was 
by the defendant putin charge of an assistant or division engineer, 
who was employed by the defendant and acted under the general 
dire etion of the chief engineer ot the defendant. 


The court further finds that the plaintiffs, through Jones, Forrest 
& Bodkin and their sub-contractors, performed the said work ae- 
cording to the terms of the said contrael, and that the same has been 
accepted and taken possession of by the said defendant. 


The court further finds that shortly after the entering into of said 


contract between Jones, Forrest & Bodkin and the plaintiffs the 
said Jones, }* mrrest & Dbodkin sub-let all of the work Ot) div. ‘) ex. 


i ts 
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4 
cept a portion of sec. 119 (respecting which#seetion there is no con- 
troversy between the parties in this suit), afkd that according to the 
said contract of sub-letting the said sub-cogtractors were to receive 
from Jones, Forrest & Bodkin 90 % of wht was coming to Jones, 
Forrest & Bodkin according to their contract with the plaintiffs. 


The court further finds that the said sub-contractors performed 
their work under the charge of the division engineers; that upon 
the first of each month each division. engineer made up and for- 

warded to the assistant chief engineer a paper showing his 
oe estimate of the work done on each section of lis division, both 

according to its quantities and classifications, por which 
were comput d and extended In the otlice of the said assistant chief 
engineer the aggregate amounts coming to said plaintiffs, under the 
terms of the said contraet, to the beginning of said month: that said 
papers were headed “ monthly estimate ” and bore the attestation of 
the division engineers, and were approved by the assistant chief 
engine eT and chet engineer : that Siildd Ce rtificates were all In iorm 
identical with the one set forth in the preceeding bill of exceptions ; 
that from month te month tissue COpICS Ol] said certificates were de- 
livered to the plaintiffs and payment made for the amount thereby 


’ , 
; 


shown to be coming to them, less 10 % reserve d under the contract 
and less previous pavinents made: that each month the defendant 
sent to the division engineers in the field tissue copies of said certifi- 
cates; that the plaintiffs sent their said tissue copies of said certifi- 
cutes to Jone s lorrest W Bodkin. Longe ther with their check lor the 
amount coming due to them under the contract; that thi reupon 
Jones, Forrest & Bodkin from time to time paid to their sub-con- 
tractors the amounts coming due to them according to the quanti- 
ties and classifications of said certificates, and that the defendant 
had knowledge that the plarntills were > i\ brie Jones. lorre S~EW Bod- 
kin, and that said Jones, Forrest & Bodkin were from time to time 
paving to their sub-contractors in accordance with said certifi- 
Cules, 


aed The eourt finds that ‘iy 3] r thie division engineer of divis- 

ion 9, sent in his last months paper on November Ist, and 
that his suecessor, Baker, sent in a monthly paper Oo div. on De- 
cember 1, which was the last month's paper on that division and 


which paper adopted Dressler’s figures as shown in his last monthly 


and added something thereto tor work done subse quently. 


4 hs o} . - ] l j ‘i = I . ” : > *% e . 9 
fhe court further finds that the work under said contract was 
i -— | = re ee pena ee i — | , 
Stuibstantlaiis COT pieted With the exception of a small amount of 


grading, belore Lhe last Of Salad months prea pe rs Was SO thiacs up and 
? ] . -_ “7 io ¢ ' ’ sy? ¥ ] . : 
Sent to the plaintiffs, and thal sald p iintitts pala what Was Comming 


to the showing of said last 


—, 


to Jones. Forrest i bodkin aceaore cy 
monthly certificate, and Jones, Forrest & Bodkin, in reliance Upon 
the correctness of said certificate, paid to their sub-contractors on 
division 9 (that being the only division here in dispute) what was 


coming to them in accordance with the showing of said last monthly 


. _ 
‘ 
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certificate, except in the ease of one of their sub-contractors who was 
paid $880.00 less and another sub-contractor who was paid about 
$500.00 less than said certificate shows to have been coming, a por- 
tion of which Was for work on division 9 and a portion for work on 
division 10, respecting which division 10 there is no dispute, but 
there is no evidence showing whatexact portion of said $880.00 and 
S500.00 belonged to division 9 and what portion to division 10: 

that such payments by Jones, lorrest AY Bodkin to their sub- 
ot contractors were made at various times down to Jan. 12, 

ISSS, but were all made before Jones, Forrest & Bodkin had 
any knowledge of Baker’s remeasurements, hereinafter mentioned, 
or of any claim onthe part of the defendant that Dressler’s estimates 
were erroneous. 


The court further finds that some time after the last of these 
monthly certificates was delivered to the plaintiffs one George 9 
Baker, wlio hac had charge of div, Z made certalh remeasurements 
and reclassifications of the work done in div’s 8 and 9: that the 
work on these two divisions prior to November 26th had not been 
done under the supervision of said Baker, but was done under the 
supervision of one I. fF. Ames and R. Dressler respectively, and that 
sald Baker embodied the results of his remeasurements and reciassi- 
fications in the estimate called the final estimate: which said esti- 
mate was approved by the assistant engineer-in-chief and the engi- 
neer-in-chief and delivered to the plaintifls 1) March, LSSS. 


The court further finds that the said re-estimate and reclassifica- 
tion so made largely changed the quantities and classifications of 
the work done on division 9 from the showing of quantities and 
classifications of said division made in the several monthly certifi- 
cates, including the one made after the substantial completion of the 
work as aforesaid; that said reclassification and remeasurement of 
said Baker were made without the co-operation or knowledge of the 

plaintills or their sub-contractors, and that the plaiutiils had 
30 paid to Jones, Forrest & Bodkin, and Jones, Forrest and Bod- 

kin had made payments to their sub-contractors under their 
said contracts, as above set forth, and according to the quantities 
and classifications shown by the monthly certificates before either of 
them bad knowledge of said Baker’s remeasurements and reclassifi- 
cations. 

The court further finds that the said last monthly certificate of the 
work on div. could, with reasonable care upon the part of the divis- 
ion engineer, have been made nearly accurate, ana that upon the iis- 
sumption of the correctness of said Baker's so-called final estimate 
the discrepancy between It and the said certificate could be the result 
only of negligence or Incompeteney upon the part of the division 
engineer in charge of sald division unless the said division engineer 
was purposely dishonest; but the court finds that there was no proof 
of dishonesty in which the plaintiffs or their sub-contractors took 
any part or of which they had any knowledge. 
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The court further finds that the effect of the said monthly certifi- 
cates of quantities and classifications of work done on division 9 was 
to cause the plaintiffs to pay to Jones, Forrest & Bodkin more on 
account of each of said certificates than thev would have paid if 
suld certificates had been made according to the remeasurement and 
reclassification of said Baker, and Jones, Forrest & Bodkin in turn 

to pay more to their sub contractors than they would have 
ob paid if the said monthly certificates had been made accord- 

ing to Baker’s remeasurement and reclassification ; so that if 
the plaintiffs are to be paid for the entire work according to the re- 
Vision Inade by Baker they will be the losers to the extent of the 
errors said tO have ber 1} corrected on division 9. 


The court further finds that according to the said estimate of 
Baker, upon the divisions other than division 9, there is a balance 
due to the plaintiffs from the defendant of $17,351.68, and that on 
the busis of the last monthly certificate of Dresler On) division 1 
V1Z.. the certificate ol Novem ber first. as above set forth, there is il 
balance due on that division of S11.586.48, in which amount is in- 
cluded so much of the sums of S550 00 and $500.00 as is appiicable 
LO division v. us ubove referre d to. 


The court therefor- finds in favor of the plaintiffs for the amount 


of S2ZS.03S.16. 


In view of the facts above found the court finds as a matter of 
law that plaintiffs and Jones, Forrest & Bodkin had the right to 
rely Upon the substantial correctness of the certificates made from 
month to month by the division engineer, Dressler, and that Jones, 
lorrest WV Bodkin had the right to pay thie ir sub-contractors Ct) the 
basis of those monthly certificates as to quantities and classifications 
of work done, and that defendant’s engineers could not, after the 

work Wis done and aiter i) pntitls an Jones, lorrest WN Bod- 
od kin had acted on the faith of the monthly certificates of 
Dressler, remeasure ati reclassify the work sous lo inaterially 
reduce the amount to be paid for said work, and that plaintiffs are 
entitled to recover for the ql WiLiLies brid classes ot work shown by 
Dressler’s last monthly certificate, which is the basis of the damages 


‘ ‘ 


»as the work done on division 0 ie concerned 
Mif aS tile WOrkK Gone Ol GLVISION -¢ Is Concerned. 


H. W. BLODGETT, Judge. 


awarded them, so 


(Endorsed :) Filed April 6, 1859. Wm. H. Bradley, clerk. 
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38 On the same day, to wit, on the sixth day of April, in the 

adjourned March term of said court, 1889, in the record of 
the proceedings thereof in said entitled eause,-before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Judgment. 


Joun R. Price, W. J. McGavock, and Rees R. Price, ) 


a Firm Doing Business under the Name of Price, 
McGavock & Company, for the Use of Francis A. 
Jones, William M. Forrest, and Andrew Bodkin, 
Doing Business under the Firm Name of Jones, For- > Assumpsit. 
rest, and Bodkin, 
Us 
THE CHICAGO, SANTA FE AND CALIFORNIA RAILROAD 
COMPANY. j ' 


{ie court, having considered and being now fully advised upon 
he matters heretofore submitted herein, finds the issues for the 
plaintiffs and assesses the plaintiffs’ damages at the sum of twenty- 
eight thousand nine hundred and thirty-eight dollars and = sixteen 
cents. It is thereupon considered and adjudged by the court that 
said plaintiffs do have and recover of said defendant the said sum 


of twenty-eight thousand nine hundred and thirty-eight dollars and 


sixteen cents, their damages, together with their costs and charges 
in this bebalf expended, amounting to — dollars and — cents, 


eet and that they have execution therefor. 
Ht) On the hearing of said cause the following exceptions were 
. _ ‘ : 
take n and were allowed by the court and made of record : ' 
which said sxceptions are in the words and figures following, to wit - ‘ 
Bill ot Lvceptions. 
UNITED STATES OF AMERICA, [_. 
Northern District of [llinois. ) as 
In the Cireuit Court of said District. 
“ 


JoHn R. Price, for the Use of, &e., 
Cnicaco, Santa Fé & Carrrorsia R. R. J 


Be it remembered that on the trial of said above-entitled cause at 
the October term of said court, 1888, before the Hon. Henry W 
Blodgett, district judge, sitting as the judge of the circuit court, with 
out a jury, the parties having by stipulation waived a jury, the fol ' 
lowing proceedings were had, to wit: The plaintiff introduced ev 


1 
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dence tending to prove that the defendant is a railroad corporation 
of the State of Illinois, and during the vear 1887 was engaged in the 
construction of a railroad in said State, and on or about March ah, 
1887, the defendant entered intoa contract with the plaintiffs, Price, 
McGavock & Co., for the construction by the plaintiffs of the em- 
bankment of a portion of its railroad, extending from Galesburg, 
[]]., west to the bank of the Mississippi river, a distance of 
41 & 42 about fifty miles; which contract was in the following 
form, to wit: 
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44 Spe eifications. 
Chicago, Santa Fé & California Railway Co. 
Graduation. 


All work shall be done in a neat and workmanlike manner, and 
under the supervision of the engineer in charge, and shall conform 
to the following general rules, unless otherwise directed : 

1. Exeavation in earth shall be taken out with twenty-two (22) 
feet base and slopes of one-half ($) to one and one-half (14) hori- 
zontal to one (1) vertical. 

When excavation is wasted or put in spoil banks it shall not be 
deposited nearer than fifteen (15) feet of the slope stakes, unless by 
permission of the engineer nn charge. 

2. Excavations in loose rock shall be taken out with eighteen (18) 
feet base and slopes of one-fourth (4) to one-half (3) horizontal to 
one (1) vertical. 

Loose rock shall comprise, first, shale or soapstone lying in its 
original or stratified position, coarse boulders in gravel, cemented 
gravel, hard-pan, or any other material requiring the use of pick 
and bar, or which cannot be plowed with a strong ten (10) inch 
grading plow well handled, behind a good six (6) mule or horse 
team ; second, detached rock or boulders in masses exceeding one 
and one-half (14) cubic feet and less than one (1) cubie yard. 

3. Ixeavations in solid rock shall be taken out with eighteen (18) 
fect base and slopes of one-fourth (4) to one-half (3) horizontal to 
one (1) vertical. 

Solid rock shall comprise, first, rock in solid beds or masses In 
its original or stratified position ; second, boulders or detached 
masses of rock exceeding one (1) cubic yard, and all other materia! 
which in the judgment of the engineer cannot be removed without 
being blasted. 

!. All excavations shall be taken out to the plane of the true 
measured prisms—-/. e..no projections will be allowed beyond the true 
plane of the slopes toward the center line. 

5. Road-bed and ditehes—The road bed in euts shall be fourteen 
(14) feet wide in earth and twelve (12) feet wide in loose and solid 
rock excavation, leaving in earth exeavation a ditch on each side 
four (4) feet wide on top; in loose and solid rock excavation, a ditch 
on each side three (8) feet wide on top. All ditches must be at least 
one (1) foot dee }). 

Solid-rock excavation will be taken out one (1) foot below grade 
and filled in again to the true grade line with good material for 
road-bed. ' 

6. Embankments.—Embankments of earth shall be made with 
sixteen (16) feet road-bed and slopes of one and one-half (13) hori- 
zontal to one (1) vertical 

Embankments of rock shall be made with sixteen (16) feet road- 
bed and slopes of one (1) horizontal to one (1) vertical. 
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Where there is a choice of material, the best shall be used on top 
of the embankment for at least one (1) foot in depth. 

When the bank is three (3) feet or less in height a berme of six (6) 
feet shall be left . between three (3) feet and ten (10) feet a berme of 
eight (S) feet shall be left, and for banks ten (10) feet or higher a 
berme of ten (10) feet shall be left. 

In all cases borrow pits with the bermes given above shall not 
have on the sides toward the road-bed ‘A less slope than the Clll- 
bankment. 

When necessary in the judgment of the engineer, all earth shall 
be borrowed Ol, OHC side of the road- bed or the width Ol the berme 
Increased 

Embankinents built without borrow pits along side shall have 
a ditch cut, without extra charge, with bermes as indicated above, 
unless the excavation is in excess, in which case said ditches must 
be included In the estimate 

In all cases an allowance for shrinkag will be added tothe height 
ol the embankment. or the ( mbankme an may be built Lo the true 
per tile grade and the shrinkag deducted from the estimate 

As far as possibli - nibankments shall be started at the base the 
full width indicated by thie slop stakes and built to the true slope, 
without widening, from loose material from the top. 

W hie n material from exeavation Is ha cm d into e tnbankme its the 
surp lus from any eut, when so directed by ine engineer in charge, 
shall be used to uniformly widen the embankments without extra 
charge over contraet pric 

7. All mate ra 7 from excavations which ean be deposited in em- 


bankments wi » LOO feet shall be paid for in embankment alone, 
and without “ee . When embankments are made from borrow pits 
no haul shall be allowed when the outer edge of the borrow pit is 
less than 100 feet from the foot of t slope of the embankment. 
All earth tuken irom borrow | Its 0 ethan 100 feet at d less than 
200 feet from the foot of the SiO] Ol i embankment shall be paid 
for as “embankment borrowed,” and haul shall be allowed at the 
contract rate. and for the full distance from where the earth is taken 


to where it Is deposit dd. 

All earth taken from borrow pits more than 200 feet from the 
foot of the slope of the embankment shall be paid for at the price 
of ee earth excavation hauled,” and hia | shall he allowed il the con- 
tract rate. and for the full distance from where the earth is taken to 
where it is deposited. 

When eartl: is wasted from excavations, rules similar to the above 
will apply. 

Whenever, by direction of the engineer in charge, earth from ex- 
cavations is hauled any required distance into embankments the 
material shall be paid for in excavation only, and at the price of 

iy and the haul shall De allowed lor the 


7) 


earth excavation haul 
full distance from the p 
where it is deposited. 
Where no instructions are piven by the engineer 1h charge the 
estimates of quantities and of haul of earth will be made in accord- 


ice Where the earth is taken out to the place 
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ance with the latter clause of section twelve of these specifications, 
and the haul limit will be such a distance that the eontraet price for 
excavation hauled plus the haul of earth from where taken to where 
deposited shall equal the price of excavation wasted plus embank- 
ment borrowed. 

8. All rules relative to haul of earth will apply with equal force 

to haul of loose or solid rock. 
45 o. Rock, coal, or other valuable tnaterial shall, when re- 

quired, be saved and de posited in piles convenient for the 
future use of the railroad COMMpany, 1) such hahner and place as 
shall be directed by the engineerin charge. When the embankment 
is In excess the quantity of stone or other material thus saved shall 
be paid for at the contract pri e for ¢ arth. loose or solid rock, plus 
the contract price for earth exeavation. 

10. Classification.—There shall be no classification of material of 
any kind other than earth, loose and solid rock, as provided for in 
these specifications. 

11. Measurement will be made by the cubie yard of twenty-seven 
(27;) cubic feet from true measured prisms indicated by the cross- 
section notes or slope stakes of the engineer. 

When measurement Is made in embankm«e bt an all wanhce for 
shrinkage will be used in making estimates as follows: ‘Ten per 
cent. On casting aor shovel work - five per cent. on scraper-work, and 
sevell per cent. on Waloh-Wol Ik These percentage simay be deducted 
from the true measured prisms, or the embankments may be 
required to be raised that much higher, at the diseretion of the en- 


_— 


ginecer. 
12. estimates on that part of the work where the material from 
the excavation Is to be put into the embankments, excavation or 
embankments only will be estimated, the quantity in excess being 
paid for. On that part of the work where material is wasted and 
borrowed estimates will include both excavation and embankment, 
subject LO the provisions of section seven (7) of these specifications. 
lexcavations may be wasted and embankments borrowed, except 
In cases where the engineer in charge of the work shall direct that 
excavations shall be hauled into embankments; but where earth is 
hauled from excavation to embankment it shall only be measured 
and estimated in the excavation. 

[n all cases the work will be estimated so as to make the least 
cost—that 1s, earth from excavations will be estimated as having 
been hauled to such a point as that the price for “ earth excavation 
hauled” plus the price for “ haul of earth” shall equal the price for 
“excavation wasted ” plus the price for embankment borrowed, and 
the estimate shall be thus made re gard ss of the fact that the con- 
tractor may have preferred to “ waste and borrow ” within the “ haul 
limoit.” 

13. Temporary bridge or haulway.—When the engineer in charge 
so directs, material will be hauled over or beyond any bridge open- 
ing, and the voutractor shall construct such temporary bridge or 
haulway over or around said opening, and shall receive therefor 


BARS Row! cco y SR alias 
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actual cost of such bridge or haulway, including labor and material, 
plus ten (10) per cent. on such cost 

l4. Timber and plank will be used in box culverts; also cast- 
Iron pipe, In sizes eighteen (15) to thirty-six (36) inches in diameter, 
ints laid in cement 


(‘ontractors will be required to hau and pul these culverts lil 


} 

‘ 

4 . . 
position at cost pilus — percentage | ise OF Lools ahd supervision 


The railroad will furnish all material, including cement, nails, 
and spikes 

lo. Clearing.—The right of way will be cleared for at least fifty 
(50) feet eath side of center line, or, if the engineer in charge direets, 
to full width of right of ways 

All valuable timber on the right of wav is the prop riv of] the 
railroad Company or the lana owner, a U Mmitist be cul Into cord wood 
if required by the railroad company, for which proper charge will 
bi mad 

All remaining trees, brush, dogs, or other perishable materials will 


pe ¢ ither removed irom the rierial LAY OF burned us 


— 


_— 


e engineer 


in) charge ihe dire cy 


« 


16. Grubbing.—<AI] roots, stumps. and grubs must be removed 


. ls | sence ; . ow { ‘ ’ — ] : 
within limits of slope stakes, a within six feet of such slope stakes, 
; ‘ 
’ »? ’ } i ' ' 
«tt 4 . ’ ‘ ’ ’ . .\ ' : . P ° 
under all embankments two feel <sin height; under all other 


} } ‘ , } Reis } ‘ 
enpoabkK ments, and ior the same (iistane irom Siow stakes. all 


stumps, brush, or grubs must | if leven with the surtace of the 
ground 
! . f —_ : } ] 
\Mieasurements for grubbing v bide larea under embank- 
} ; ? 
ments And WILT SIX Teel OF Ss Ks =i) fi iil iwi hin siope 
stakes Of excavations and wtlt ib necessary borrow pits 
where grubbihlg 18 necessarily a 
‘ , >. . ; , a. 5 + 
ii I prap.— Riprap sha § COVETINE OF GUPADIE, lalr- 
.. . . . } ’ \" 


Within reguiar prism Oo: emt mith De pald Tor as riprap 
* 
? ’ } A } ? 
1S. Slope wall will be: rock of such qua id dimen- 
’ : 
a i lis iis is rrepoere Veoqd t) i] | 17 ChHArYe i tye \\ tii \wlil 
, , 7 act ? ; 4s . } (hia — 
meneraiiy be laid one (1) to L©) i one-half (] eeu Link k, and 
t ’ : ; , 
’ : . ’ ' ‘ ' ; eo « + " 
the rOUndAtLION Must Vi aid ce WIth tine “takes OF the 
| > Fy iy 4 " { } | sal To. 
engineer or as DOV Lim alres I Ones Used Sliall be lTnld WIL 
’ ’ ’ : ’ 
their beds at right angles the slope to be protected 
, ‘ | i] } FP ’ + + ls ‘% 
air WOK Silail Ut VC] | s pres nH rensonably true 
} | ] . 4 , 
ANd SIMMOOLH SUTLUCE Iree 1rol pl lis nat W lid en 
! r ; 
ganger the Wall Irom 1] ( 
, \ ee he, 
| ries e Spree rhé atic lis i*¢ ‘ ] | ss >. } ‘ j 
i? \] Sorat 
(Signed . PRICI ’GAVOCK & CO... Contracto 
Lt) PorPEKA, KANSAS 
itis mrrecmicetl t I} if | th _ [went iirst (?]) 


, ‘ : , , 4 + | sar f , , , es ye 
and the (bieago, santa ke and Ca Dia Ialiway Company, a cor- 
: reir " .' I ve he 14° ’ | » sf? ' nt 1} tr) : 
poration qguiv organized Ubhaer til iws= of the Stat 2 bhillOls and 
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doing business in said State, of the second part, witnesseth as fol- 
lows, to wit: 

The aforesaid party of the first part, in consideration of the prices 
hereinafter agreed to be paid to them by the party of the second 
part, hereby agree and bind themselves to construct and in every 
respect tocomplete the grubbing and clearing, grading and masonry, 
including the furnishing of materials and all other things requisite 
and necessary to complete the road-bed and prepare the same ready 


for rec iving the SU ype restructure, Upon that portion of the rail — of 


A 
humber — the first fifty (50) miles eastward from station thirty (230)), 
east bank of Mississippi river, of the Chicago, Santa Fe and Calitor- 


the paAriy of the second preare known and designated as section —, 


bla railway, In such a manner as will conform in every respect LO 
the annexed specifications and to the following conditions, viz: 

Ist. ‘Tihat the work shall be commenced within ten (10) days after 
the execution of these presetits, Or as soon after as the railway col- 
pany shall have acquired a title to the lands, and shall be compieted 
on or before the first (1) day of August, one thousand eight hun- 

dr d ariel elghty-seve 1) 
Clause 1. 2d. The work shall be exeeuted under the direetion 

and supervision of the chief engineer of said railway 
company and his assistants, by whose measurements and calcula- 
tions the quantities and amounts of the several kinds of work per- 
formed under this contract shall be determined and whose determ1- 
nation shall be conclusive upon the parties, and who shall have full 
power to reject or condemn all work or materials which in his or 
their opinion do not fully conform to the spirit of this agreement ; 
and said chief engineer shall decide every question which can or 
may arise between the parties relative to the execution thereof, and 
his decision shall be binding and final upon both parties; and 
whereas the classification of excavation provided for in the annexed 
specifications is of a character that makes it necessary that special 
athe ntion should be called to it, it 1s expressly agreed by the parties 
to this contract that the determination, by the measurements and 


calculations of the said engineer, of the respective quantities of 


such exeavation shall be final and conclusive. 

od. ‘The several stipulations of this contract shall be performed 
in such a manner that the party of the first part shall not be re- 
lieved from the Immediate charge and responsibility of the work, 
and no part thereof shall be transferred or subcontracted unless by 
the sanction and approval in writing of the party of the second 
part. 
lth. If any foreman, agent, mechanic, or laborer employed by 
the contractors shall, in the opinion of the engineer, execute his 
work in an unfaithful or unskillful manner, or in any respect prove 
remiss or Inadequate to the performance of his duties, or disrespect- 
ful or riotous in his conduct, he shall forthwith, by the direction 
of the engineer, be discharged; and no person shall be employed 
on the work in the capacity of foreman or overseer who has pre- 
viously been discharged for neglect or unfaithfulness from any work 
within the knowledge of the contractor or of said engineer. 


4+» 
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oth. If any damage shall be done by the party of the first part 
(or persons In their e mploy ) to the owners or occupants of | 
OUNer property adjoin Ine or iti the Vicinity ot the worl 


‘* 


re | 
tracted to be done the engineer of said company shall have the 


I 
right to estimate the amount of said damage and _ to pray the same 
to said owner or OCCU Pane, and the amount so “paid for such damage 
shall be deducted from the value of work done und 

th. All the work done under this contract shall be performed 

ithout the use of ardent spirits. 

ith. All roads to quarries, quarry leave, roads for hauling ma- 
terials. and ways to and from the work: also all grounds for the 
di posit of materials and the erection of shanties or vards for the 
pertormiane ce of sy not within the limits of the company's lands 
are to be paid for by the party of the first part al their own Proper 
charge una expense. 


The aforesaid party oft the second part I) re by mrTees th if wile 1) 

ever this contract shall be completely performed on the part of the 

said a if the first part au i the engineer has certl- 

Clause 3. fied the same in writing, the said party of the seco vd 
part shall, within ten days thereafter, pay ld party 

of the first part any remaining sums due for said w Bhp ACCOr ling 


1? 
this contract, as follows, to wit 
or clearing, pel acre, twenty (20 dollars. 
‘grubving, per acre, thirty-five (55) dollars 


(>] I 
. : by: ). } : ‘ , | vr. r« ’ | } "sg or} 
or enbahbKinent borrowed citi excavation Wastcd, where eight 


Ie 
Ir 
IP 
feet or less in de pth or Inghth, exe Pl station- 30 to 400 of sec. |] 
Lo i ine] : and station- 1012 to 1540, in breaks | f kllison creek. 
kor excavation of eartl 
where over eight feet in depth or highth, and ail ex. or em.on stat. 
30 to 400 of see. 1 to 7, inel.. and sta. 1O12 to 1510, 1n breaks of 
— Cree k, fifteen (15) cents pre r cuvie yard 
lor excavation of earth, per CuUbIC vard, hauled, twenty (20) cents. 
lor + iul of earth or rock, per 100 feet, per cubie vard, one (1) cent. 
I. 
be 


1 Waste and embankment borrowed, 


or excavation of loose rock, per cubie vard, forty-five (40) cents, 
| | ? | — 
excavation of solid rock, per cubie vard, eighty-five (So 


cents, 
lor bridge masonry, laid in cement, per cubic yard, — 
lor arch masonry, laid in cement, per cubie yard, —. 
lor culvert masonry, laid in cement, per cuble yard, — 
lor rubble masonry, laid in lime mortar, per cubie yard, 
lor rubble masonry, laid in cemnent, per eubie vard, — 
For riprap, per cubie yard, —. 
All extra work at cost — ten per cent 
by Excavation may be wasted and embankment borrowed ex- 
cepting in cases where the engineer in charge of the work 


} 7 ; . ia ] ’ } ; aad + a ae " 
sh); tii pene th it excavation shail be haut nto embankme nmi: buf 


whic hn ear s hi; vul “| irotn exXcavationn nto embankm: nt it shall be 
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Work WIHli be estimated so as to make the least cost—tlhat Is. earth 


from excavation will be estimnated as l iVing been haul | to sue li 
il pont as that the price for earth excavation hauled plus tlie Price 
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‘] , me oa om f raawattanm mas : 
for haul of earth shall equal the price or Cx avation wasted plus 
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kinds of work herein agreed to be pertorn 
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be henever work Is required to be done Willen Is not now con- 
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templated Or COVer | by Lie meric ~ here] | meHlOe df Lt) eng leer 
shall fix such prices for the work as he shall consider just and 
equitable, and the said paride ~ shall abba bv such prie S, provide d 
the party of the first part enter upon and commence such work 
with full knowledge of the prices so fixed by the engineer; but if 
tive praarhy ot the first prart d | le executing sald work at the price 
fixed by the engineer, then the party of the second part may enter 


rnto contract WIth abv person or Persalls iM its execution, the same 


’ , , " . 
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] : = > ; ’ 2 } “ | . o. 
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Without protest Or not Pwriting to the engineer and to the 


party of thre SeCcona preart belore prices shall bave been fixed to such 


work. then the engineer shall estimate the same at such prices as he 
shall deem just and reasonab ind his deeision shall be final, and 
the party of [he tirst prea =| C1) ft said prices in fall satisfae- 
tion of all demands agalnst the partv of the second part tor said 


extra work; but nothing shall be deemed extra work that can be 
measured or estimated under the provisions of this contract. 

o>. If the party of the first part refuse or unreasonably neglect to 
remedy any linperfections which may be- pointed out by the en- 
eines r., or 1n any maiier Violate thre eonditions ot this contract so 


that in) the judgment 7) the euyiueer there shiall oie just grounds 
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for apprehension that the work 
and within the time specified 
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of the second part to serve a 
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hrst part, setting forth the og 
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5 ° ° , 
and speciiving the manne 


which sald pares mavVv catse si 
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will not be completed in the manner 
t} shall Ly the duty of the party 


WW} ehh notice upon said party of the 


inds of said engineer's apprehensions 
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for other causes than heretofore provided in this contract, then in 
that case all further operations under this contract shall be sus- 
pended within three (5) days after receiving written notice from the 
party of the second part requiring the further progress of the work 
Lo he suspended, and the partly of the first par shall have their 
choice either to consider such suspension temporary and resume 
work on the same within ten (10) days after receiving notice to 
resume work, or may consider the same at an end,and shall receive 
full pay for all work by them performed under this contract, and at 
the prices herein stipulated, upon the estimate of the engineer, 
Which shall be final and conelusive between the parties to this con- 
tract: which estimates shall not Include any anticipated profits tliat 
might have accrued from the completion of the said work, it being 
understood that ho claim for damages shall be made by the party 
of the first part on account of any profits that might aecrue from 
the completion of the sume. 

[un witness whereof the parties to these presents have hereunto set 
their hands in duplicate and attached their seals the day and year 


first above written. 


PRICE, McGAVOCK AND CO. 
CHICAGO, SANTA FE AND CALIFORNIA 
RAILWAY COMPANY, 
by r. I, BARR, Chief Mugineer. 


In presence of— 


C. H. CURTIS. 


Approved, 
NORMAN WILLIAMS, President. 


73 [indorsed :] Mr. Hall’s copy. A. Contract. Price, Me- 
Gavock and Co. and the (‘hicago, Santa Fe and Cala. Rail- 
way Company. Mareh 2ist, 1887. Pts’ ex. A. 


48 That afterwards. about the 26th day of March, 1887, said 

Price, MeGavock & Co. entered into a contract with Francis 
A. Jones, Wm. M. Forrest, and Andrew Bodkin, a partnership under 
the name of Jones, Forrest & Bodkin, which contract is in form 
hele ntica| with the agreement above set forth, except as to the names 
of the parties and except threat if contains 11) clause ath the following 
in lieu of that part of said clause after the words “ according to this 
contract, as follows, to wit: ” 


Ninety per cent, of the prices paid to the said partics of the second 
par by the Chicago, Santa Fe & Cal. R. R. Co. for doing said work, 
except for solid rock & — % for doing extra work, which said parties 
of the second praart agree to pay it} toto to said parties of the first 


part, 


§ +--+ - ~~ 
. 


4 


- 


- 


4 re ee oe co fm} +. 
. 
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49 The plaintiffs also produced “a stipulation in writing 


whereby it was agreed that if it should appear by evidence 
In this case that Price, MeGavock & Co. assigned to Jones, Forrest 
& Co. or Jones, Forrest & Bodkin the whole or any portion of the 
contract above mentioned, said railway company will make no ob- 
jection to such assigument on account of any prohibition thereof 


contained in sald contract. 


The plarntitts Introduced further proot tending to show that the 
said Jones, Forrest & Bodkin sub-let a considerable part of the said 
work to sub-contractors, who under the eontraets of sub letting were 
entitled to receive 90 Yo OL the amounts coming due to Jones, lor- 
rest & Bodkin on account of their contract with Price, MeCiaavock & 
Co., and that the fact of the said sub-letting was known to the di- 
Vision engineers in charge of the work and to the assistant chief en- 
gineer, Vaughn, and, in some Instances at least, to the treasurer and 
president of said det ndant. 

To the giving of said ( Vidi ce d i ndant duly objected, but the 


court overruled the objection; to which defendant then and there 
excepted. 


The plaintiffs introduced further proof tending to show that in 
the month of April the said Jones, Forrest & Bodkin, by themselves 
ana tha ir sub-contractors. began the construction of said fifty tiles 
f road, which was divided by the railroad company for its own 


Ul 
: :; ia Ae. } , 
conventence lbto tour divisions, KNOWN as divisions » & Or 


‘ 

yO and ‘10: that division 7 was in the charge of George T Baker, 
as division engineer : division S was in the charge Ol ¥ I’ 
Ames, division engineer; division 9 was in the charge of R. Dress- 
ler, division engineer; division 10 was in the eharge of J. H. De- 
granges, div. engineer. It was, however, agreed between the parties 
that there was no controversy arising in divisions 7 and 10, and 
that all said division engineers were subordinate to and under con- 
trol of G. W. Vaug@lin, assistant chief engineer, whose office was at 
Chicago, and of A. A. Robinson, chief engineer, whose office was at 
‘Topeka, Kansas; that said Vauglin was familiar with the ground 
and was in the habit of visiting the work once in two or three weeks. 
The plaintifl- introduced further testimony tending to show that 
the work of constructing the said railroad was executed by them 


| 


and their sub-contractors und r the ch irge ol the said division engt- 


heers respectively ; that the sources from which embank me nt bor- 
rowed should be taken, the place to which excavation wasted should 
be hauled, the Instances 1 which ex avation should be hauled Into 
the embankment and when wasted, the courses to be taken bv the 
teams in borrowing, wasting, and otherwise hauling, and other 
matters of detail, some or wW hich de } nded Upon the order 1n which 
the work should be done and upon the topography of the land on 

which the work was done, were determined and pointed out 
5] by the division engineers in charge and were executed by 

the said Jones. Forrest and Bodkin and th ir sub-contractors 


in accordance therewith. 
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To said evidence def ndant obrected, but the court overruled the 
objection ; to which defendant then and there excepted. 


The plaintils introduced further pro ften ling to show that the 
Work of building the said railroad. was continued cpa ' the sum- 
mer, reaching COMM LOD al Various points ae ditt rent times from 
June onward, and that early in October all the said work was com- 
pleted, except some of the work necessary for fe mg — station 
grounds, and some bridge ends made necessary by changes in the 
leneth of the bridges 


} ’ . } } ’ 
It was agreed by the parties to the suttthat the w rk of the 
tills Wits pe rformed lr) che cord mice With the re julrements Of the a ree- 


’ ’ } ) ’ ’ } : ’ 'y 
ment, and has been aecepted and used DY the defendant 
i 


The plat ntiffls introduced further testimomy 1 prt sty oe 
on or about the first day of November, A. D. 18S 
1On engin efs each sent to the oflice of the assistant sme engine cr 


the sever al « "IS- 


4 , - ; ‘ eae sf | ] m 

nf hicago a PRIpPePr PUPPOPrUiNg PSUOW LHe WHOLe AMO both It 
Quantity aha clussileation, of work performed apon such divisions 
up to th first of November of that veat Lhat upon ft Pap rs thus 


} } ’ , 
Serif DY the dqdiIVISION @lnely }’- blliis wither The 


U A plat) eS ATI Classli- 
- +; ’ ] } ! } ) 
fee } \ 4 } ’ ’ " .? : ' 7 
nmeations {?i Lint "ci id] etPi aN clid' tia ly if CTR} td iit i Lite l Lil 
Re l, sty , f tt} va ‘ "2 . ye} - Os pairrig? ; vv. . »|- 
> 4 C(Tivecrtiodl) O CPE Bact 144 ci SB] i 5 PS =e eh. prices TOT sald WOPrkK, 
i 
according to Guatntities and classifications, were carried out 
in their averegaute amounts that the paper thus made up trom the 
. ; i . 
, . : . 
t by Divisto cineer Dressler on the first of November 
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[ Endorsed :] Auditor's No, C Uvpy. Dresler’s 7th monthly. 
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a7 That said paper was similar in form and was sent in, in 

like manner, to the other monthly papers hereinafter men- 
tioned. 

That the papers made up from the papers sent by the other resi- 
dent engineers and approved by them are in like form; that at the 
time said papers were being thus made up there was in the office of 
the said assistant engineer a profile of the entire road-bed covered 
thereby; that each of the papers was approved by the assistant engi- 
neer-In-chief, as shown in the one copied above; that copies of the 
same were sent to the chief engin er al Top ka and approve d by 
him, and that tissue copies of the same were delivered to the plain- 
tiffs, by whom they were sent to Jones, Forrest & Bodkin; that on 
the first day of December like papers were sent by the division engi- 
neers to the otlice at Chicago. where p ipers were made, which were 
sent to the engineer-in-chief at Topeka and approved by him, and 
tissue copies of which were delivered to the plaintiffs and by the 
plaintiffs sent to Jones, Forrest & Bodkin ; that the paper of Decem- 
ber Ist relative to division 9 was made bv George T. Baker, division 
engineer, Who had taken the place of said Dressler, as hereinafter 
stated. 

The plaintiffs introduced evidence tending to show that on or 


about the first of each month preces ne the sal Nov Ist, ISS;, said 


division engineers made out like papers, upon which, in the 
5S office at Chicago, papers like the one above set forth were 
made and certified to be correct by the division engineers and 
approved by the assistant chief engineer and the chief engineer at 
Topeka, and tissue copies of which were delivered to the plaintiffs, 
who in turn sent them to Jones, Forrest and Bodkin 
The plaintiffs further introduced evidence tending to prove that 
from month to mont! pavinents vere Inade to the plaintiffs bv the 
said defen lant of the amount stat 1t) sntd papers to by due to 
them on account of said WOrkK, ACCOP bit rio tin quantith san class}- 
fications therein stated, less 10 “ reserved according to the terms of 
the contract and less the amount theretofore pata, and that from 
month to mouth the plaintiffs forwarded to Jones, Forrest and Bod- 
kin their tissue copies of said papers, together with their check for 
i 


’ } 


“) % of the amount so received bv them, and that Upon the receipt 


by Jones, Forrest and Bodkin of said letter-press copies and accom- 
panving check they paid out, through their secretary, to their sev- 
eral sub-contractors the amounts due to them under their contract 
according to the quantities an | classifications set forth in said letter- 
press coples, except the sum of about SS00 to one sub-contractor and 


. 


about 500 to another sub-contractor: to all of which the defendant 
objected on the ground that the “athe Wis immater! | and irrele- 

vant. inasmuch as the transactions oecur-ing between Price, 
ikin could not 


pit \icGavock & Co and Jones, Forr st and | 
bind or in “any way affect the d fendant - but the court over- 

ruled said objection and admitted the evidence ; to which ruilng the 
defendant then and there excepted 
The plaintiffs further offered ev! 
division engineers Dressler and Ames in some Instances furnished 


’ 
, 


} } , 
lence tending to show that the 


— 
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the sub-contractors of Jones, Forrest and Bodkin memoranda show- 
ing the amounts of work credited to sub-contractors respectively in 
the said papers, and said sub-contractors presented said innemoranda 
to Jones, lorrest and Bodkin usa basis of current payments from 
month to month; but the plaintiffs made no payments to the said 
sub-contractors on the faith of said memoranda alone, but always re- 
surted to the said letter press copies to ascertain how much was due 
to each of said sub-contractors. ‘To the introduction of all said eVl- 
dence the defeudant objected on the ground that the same was itm- 
material and irrelevant; but the court overruled said objection and 
admitted the evidence; to which ruling the defendant then and 
there duly excepted. 

The plaintiffs further introduced evidence tending to show that 
tissue copies of the said papers so made up in the office at Chicago 
and sent to Topeka were always sent to the division engineers in 
charge of the work and were received by said division engineers, 

and that the same were sometimes used by the said division 
G0 engineers to show the said sub-contractors how much was due 

to them on account of their work from time to time in order 
that they might settle with Jones, Forrest and Bodkin, and that the 
said sub-contractors often applied to Division engineer Dressler to 
know what was coming to them from month to month. and that the 
said Dressler informed them of the quantities and classifications ac- 
cording to the tissue copy so sent to lin from the office at Chicago. 

The plaintiffs further offered evidence tending to prove that Jones, 
Forrest and Bodkin, in making payments to their sub-contractors, 
after the receipt of the pruapecrs of November Ist and December Ist, 
relied upon the substantial correctness of said papers, and did not 
then expect any final estimate which would reduce the amount 
shown by said papers. ‘To the giving of which evidence the defend- 
ant objected on the ground that the same was Immaterial and irrel- 
evant; but the court overruled the objection ard admitted tlie evi- 
dence; to which ruling the defendant then and there excepted. 

The plaintiffs further offered evidence tending to prove that the 
division engineers Dressler and Ames knew in many Instances at 
the times thereof that Jones, Forrest and Bodkin were settling with 
their said sub-contractors in accordance with’ the quantities and 
classifications of said copies so received by them, and were paving to 


the sub-contractors the sums coming to them on that basis. To the 
giving of which evidence the defendant objected on the ground 
61 that the same was immaterial and irrelevant; but the court 


overruled said objection ana adm itt d the evidence: to which 
ruling the defendant then and there duly excepted. 

Plaintiffs further offered evidence tending to prove that several 
of the sub-contractors to whom such payments had been made were 
then and are insolvent and irresponsible, and it is impossible for 
Jones, Forrest and Bodkin to reeover from said sub-contractors any 
amounts which have been paid them to which they might not have 
been entitied. To the giving of which evidence the defendant ob- 
jected and the court sustained the objection, 

The plaintitls further offered evidence tending to show that after 


‘ 
‘ 
° 


EE ee eee 
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the 1st of November, 1887, the plaintiffs performed further services, 
by themselves and their sub-contractors, upon said division 9 not 
included in the said certificate of November Ist, in constructing 
embankment for side tracks and station grounds and In removing 
shrinkage, which shrinkage had been added to the embankment by 
order of said Dressler and which plaintitis were ordered by the 
defendant to remove; that the plaintiffs had never received any 
paper showing the amount of such work after the first of Novem- 
ber; that the same was not included in Baker's certificate of the 
first of December: that the plaintitts could not from actual meas- 
urement give any estimate thereof but by calculating the number 
of teams and nied) ¢ mploye d and charging therefor the stand- 
ard rate of Wiges, and that the amount due the plaintiffs lor 
such extra work performed by themselves In the months of 
November and December was $6,520.74. To the giving of said evi- 
dence the defendant obj cted on the ground that the same was im- 
material, irrelevant, uncertaln, and otherwise iInadmiussable : but the 


62 


court ove rruled sald objections and admitted the evidence; to which 
ruling the defendant then and ther duly excepted. 

The plaintiffs further introduced testimony tending to prove that 
the papers sent by Dressler to the | hicago ollice, Upon which the 
certificate of November Ist, above set forth, was based, were made 
from actual measurements ext nding over the entire | neth of the 
division and taken on that day, and that the same Was, both in 
quantities and classifications thereof 

The defendant introduced evidence tending io prove that the 
work of grading was hol compl ted on or before the first of Octo- 
ber, and that on Nove mber 26th, when Baker took charge of divis- 


| 


ion 9, there was still some grading to be done on the main line, 


correct 


besides a considerable amount of work on station grounds and side 
tracks. 

The defendant also introduced evidence tending to prove that 
the returns made by Dressler on the first of November, upon which 
the certificate of that date and of Ly ct rr be r first were based, were 

not the correct statements of the actual quantities and proper 
O35 classifications of the work a tually done: that Dressler had 

admitted that the said returns were not made up from meas- 
urements taken upon the groul d. but were estimated from the 
number of loads reported to him by the said sub-contractors. 

The defendant further introduced evidence te nding to show that 
the directions allege d LO have CCl riveh to the sub-contractors by 
Dressler as to the manner of doing the work, as above set forth, 
were inconsistent with sound and competent engineering. 

The defendant further introduced prool tending to show that 
Dressler, after having been recalled from the field on the 26th of 
Novem be f ISS7, Inade Up, tht the othece at Chicago, by direction of 


the assistant engineer In-chief, f1 rr) Ldae came field-notes from which 


his papers of November Ist purported to have been made, a so- 


} 


called final estimate on division 9%, as follows: 
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64 Consh uclion—Final Estimate of Nect’s 109 lo big Inel.. Divis- 
ion No.9, OC. S. F&C. By, Sta. 771 to Sta, 1456. 
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BSor CU. 748. B. CURR. BOC. ccccnsiancantl Loc... 925 OO 

11.480 e 7 et I i Ks ie Bp 
0.64 acres clearing... ... ...-. vied ne ce 12-S0 
— © grubbing ORES a PS ERO RS TY oe “" 39.00 22 40 


Final estimate, Sec, 110: 


1,560 cu. yds. Ie a ee 7 a 254 OO 
LO624 es Pe I i a | 1.093 60 
SO 9G0 oe " eS Ce nw «. toe 

240 260 as 2 7 TP, ee es 2402 Go 

Se BORE CIE i ciciciinn news ce 20.00 eo 

C57 cee neck beeen” Be 33 95 


inal estimate, see. 111: 


[OOGR on wee. F. GREK GONE. o bcicncannenelll loc... 1,914 70 
amd +? , ’% } ‘+ 7 JS wt ° iad 
(1.028 4x excav. hauled ia i il ae on () ape 14.65 (,t) 
509 452 “6 v a " gr ee 5.994 32 P| 
OO) acres CIOATINE oc ouoa dese Pe HY 1) 
21,494 82 
t)>.) inal estimate, set by. 
11.759 eu. yds. KE. emb. bor isitianictnadia tis (a loe.- Li6a Sod 
92 160 ; excav. wasted Sa F 5 269 OO 
8 TO4 a " " ee 7... tee oe 
1.000 e a a O70 VO 
915.360 “ Kk. excav. hauled 100 it...-. “ a. ¢ 
(90 acres clearing —- ee 15S 
949 © erubbing ee re 84 70 
~— 
13.124 9o 
Final estimate, see. 113: 
6,841 cu. yds. E. emb. borr. .-..........@ 15e... 876 15 
? 857 “a Ye eee ‘> o. WS DD 
84 465 oe a (EO, ee 6.893 00 
176.3502 ‘s ght i “ Lf eee, a. . 2 ee 
Oe ee CUE cen ctinndcanidadadl Eee ia SS 40 
[SO Rn ctidecccwtinsnmesia Me iS 30 


10,097 42 > 


te lt. 


JOHN R. 


Final estimate, sec. 11 
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‘inal estimate, see. 119: 
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OS The defendant further introduced proof tending to show 


that, by reason of various circumstances leading to suspicion 
of Dressler’s papers, by the direction of the assistant engineer-in- 
chief, some time in December, 1SS8S7, George T. Baker, who had pre- 
viously been in charge of division 7 and who, about the 26th of No- 
vember, had been put in charge of divisions 8 and 9, began and, 
during the months of January and February, at different times, 
continued the work of going over said divisions 8 and %; that ae- 
curate measurements of said work were taken on the ground by him 
or under his supervision and were correct, both as to quantity and 
that 1t was not a revision of Dressler’s figures, but an 
entire AY new and ind jo ndent estimate: that the same included all 
the work performed by the plaintiffs after the first of November as 
well as before, and therefore must have covered the so-called extras 
for station grounds, side tracks, and bridge ends; that the said 
Baker returned the papers containing the said measurements and 
classifications to the home office, where it was checked over by the 
assistant chief engineer, and that from these papers the said Baker 
made up his so-called tinal estimate, as follows: 


classificat lO; 
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&() Final Estimate. 
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A. C. A. ROBINSON, 
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Ass stant Chief ken Jinee 
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S] Which said estimate was approved by the assistant chief 
engineer and was sent, in March, LSSS, to the engineer-in- 


chief ana DY him approve d avd or tiie TPrst tithe communicated LO 
the plaintifls; that the balance shown by said last-mentioned esti- 
mate the cit it ndant Wiis and Is ready al 7 Wiliilly Lo prety - that some 
ot the original notes OF measurements rrpsaade D\ Sala baker 17) the 
field were by him dest 
had been noted in books or other permanent form. 

(On cross-exXamination platnitifhs tore V called Ul}? Ti salad Baker 


to produce said papers, but the same were not produced ; that in 


‘“oved alter the results of such measurements 


. " ’ . 
. , . ’ ‘ i ; J | \ ; r’ 
muking this ciussification of sald work baker followed the terms of 


the contract: that in classiflving the Work. such as excavation hauled 
, 


Into embankm« nv Or CINVANKIBeCHL DOT! wed Or eXcavallon wasted. 


¥ ’ ; ? 
| ‘ .¥ TT. " ’ ' ; ys ,\ " : ‘ 
hie Polowead Libi@ COUTTS" Pru Led ty iis CL gP Tad mn abla CAPePiehece as 
} } } 
" " TT. : »? ? ; ’ ’ Pr) ? ‘¥ ’ " 
the most ecounomical method of Golng said work In the light of thi 
- . j ‘ | ; 6 : , . " ; 
contract “us tic ubnacrs WOU an. cL le? Wal . | pip paelde hor Peusonawvie 


departures theretr tn: that said Baker had been well acquainted 
. ; . j ‘ , 5 & ‘ 
with the ground fora tline beiore Construction Ol said embankment 
; — . | : 
began, and that he was able to make proper allowance tor the effect 


i 
c ; 
>} 


of the conformation of the ground upon the method of construction ; 
that he could not tell in what manner the work was actually done 
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] / 5 “ ) kent ° 
or that 1 Was actually aon 1h accordanee with his neas- 
bp PA urements and cpassipneatiois, and nabany departure from the 


methods adopted by tiim would not have been eood engi- 


neering. On cross-examination said baker testified that he was an 
experience (| and COTLp tent engineer, and that, in his judgment, the 


‘ } | .* ‘ . ’ ’ ] ’ . : " ‘ . , 
estimates made DY competent ana mohnest engineers 1h ¢ haroe of the 


divisions as they progressed, especially after the work was.substan- 
tially completed, ought not to differ more than from three to five 
per ceht. On any portion thereol from the periects l estimate of said 
work. 

Defendant introduced evidence tending to prove that the monthly 
estimates made by engineers in the field are necessarily mere ap- 


proximations and are always so regarded among engineers and con- 
tractors. 

In rebuttal the plaintiffs introduced evidence tending to prove 
that the said so-called tinal estimate of Dressler was made in the 
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JOHN 


data. and that the differences could at 


; -.. 
of classification alone: 
party In said cause. 


And, forasmuch as the matters 
in said cause, the defendant tenders 


prays that the Siityie may he Sy 
the record herein. which is 
LSSo. 


IT. 
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me 


(One 


R. PRICE 


which was all the evidence offered by either 
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pe Fo 
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at 


\W. 


(Endorsed :) Filed April 6, 1889 


cause: which said bond is in 


wit: 


Afterward, to wit. on t] 
the re Was tiled Ili Ss “id el 


‘ 
he? 4 


wenty-fourth day of April, 1889, 


? 
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7 
chit? 


‘ili “4 aied and 
ccordingly this Gth A pril, A 1). 


a © 


7 -— 


edi 


t be explained by differences 


re said do not appear of record 
tijis PS bill of exceptions, and 
made a part of 


SLODGETT, Judge. [seav.] 


Wim. H. Bradley, clerk. 


office a bond in said entitled 


he words and figures following, to 


N now all men by tha se pres nis th) il we, Chicago, Santa é and 
California Railway Company and Williain J. Watson and Sidney A. 


Kent, are held and firmly bout 


and Rees KR. Price, cop 
Gavock and Company, in tli 

dollars ($60,000), to be paid t 
Gavock, and Rees R. Price, t 
istrators, or assigns; to whic 
we bind ourselves, our su: 
tors, jointly and severally, 


Grave CK, 


’ 
i 
} 
I 


' 
si ‘ 


Lae 


1 pte 
i 


CTs vd r the 


‘ , } ] , : 
Sealed with our seals and datea 


vear of our Lord one thousand eight 


= . ; 
W hie reas latelv. al a term ol! 


within and for the northern dis 

in said court between John R 

Price. coparthers us nioresald (wi 

and Bodkin), plaintifls, and Ch 
way Company, detend 

St thesaid defendant tor 


1 } ? | : ‘ 
hundred and thirts 


} . PrP : , 

ana the Sald adeiendantl tay . 

COPY thereol 1n the Cierk s Ollie 
: , 

ment mn the af resaid sul aiid 


tiffs, cling and admonishing 
(‘ourt of 
Monday of October next: 


" } liticn ' 
Now, tne condition OF Lhe abi 


’ ; a: ] 1.4 y ‘«y 
( hicago, saubta ix and Calllornia 
its said writ of error to ellect and ans 


S—1456 


" ’ ’ 
the | nited States to ve 


1? 
' 


nie John Rt. rice, =. a \le- 
namie of Price, Mec- 
| sum of sixty thousand 
said John R. Price, W. J. Me- 

n attorney, executors, admin- 
nt, well and truly to be made, 
rs, execulors, ) 


resents 


ar 
iti j=! 


and il min ist ril- 


hundred and eighty-nine 


= 


ircuit court of the United States 

rict of Iilinois, in a suit depending 
\\ J Vet mivock, ana Re CS ht. 

sued for the use of Jones, Forrest 
Santa ke and California Rail- 

‘ lgmmpent was rendered against 
. yenty-eight thousand nine 
: isixteen cents(S28 958.16). 

a writ of error and filed a 

suid court to reverse the judg- 
rected to the said plain- 

ind appear at a Supreme 

it Washingt ti thas second 

Cf walion 18 such that if the said 


iway Company shall prosecute 


wer all damages and Costs if it 
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fail ia) make Its ple il wood, then the above obligation to be void : else 
to remain in full force and virtue 
CHICAGO, SANTA FE AND CALIFORNIA 
RAILWAY COMPANY, 
By NORMAN WILLIAMS, Attorney-in-Fact. 
WILLIAM J. WATSON. [SEAL. 
SIDNEY A. KENT . ry, 


['xrirep STATES OF AMERICA, 


Northern District of Illinois. ro: 
In the Cireuit Court of said Distriet. 


Prick, McGavock AND Company, Use, &e., 
is, > 
CHeago, SANTA Fe AND CALIvoRNIA Rattway Company. } 


Si William J. Watson, being duly sworn, on oath says that 
) | 


" , ’ 
} ~ | - ' 
hit i if i itat 


} } ? } 
it oO] Sald district, and that he is worth. ove rand 
above chit Habl itvahad mdebtedness, more than the sum of one hun- 


dred thousand cdotlars (S100 000.00) in real estate situated Witliih 
ee 


} ‘ + | ’ 
suid district, besides ollher property 
‘ s . 


WILLIAM J. WATSON. 


Subscribed and sworn before me this 19th day of April, A. D. 
ISS) 
[SEAI CHARLES 8. HOLT. 
Notary Public. 
UNITED STATES ° VWERICA 
A t} i [) ‘ / } 


In the Cireuit Court of said District. 
Prick. McGavock Anp Company, Use. «ce.. 


Chicago, Sanra Fe anp Catirornra Rattway Company. } 


Kent, being duly sworn, on oath says that he is a resi- 
dent of said district, and that he is worth, over and above all lia- 
bility and indebtedness, more than the sum of one hundred thou- 

| dol In real estate situated within said district, 


beside = oth r por Te ri 
SIDNEY A. KENT. 


Subscribed and sworn before me this 19th dav of April, A. D. 
ISSO 


[seat] FRANK W. SMITH, 


a” , 
votary Public. 
SS Approved by 


H. W. BLODGETT, Judge. 


(Endorsed :) Filed April 24, 1889. Wm. H. Bradley, clerk. 
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Se NORTHERN DISTRICT or ILiIN Is. Ss 


te is ae 
. pil haltd) » OTATeV, CICrAK O| CITCuUit COU! | Lhe a eq 
wf . ' . nid > | a _ ; ’ | *% ] — . ’s 

estates [or sal northern adistric () i lOls i) hereby eertifv the 
' rt . | | 

above and foregoing to be a true and co | transeript of the record 
’ 1? ? ' , ' . . 

- 4 ' ae ° : i . 1. — j se oe f + i : P " ” 
OF aik tii proceedings Nad lh sald cou eatise wihlereln John 


— 
’ Pana oe 4 a | ' . ] } is i> " ' 
R. l pik \\ J. VeeGaavock brded dh . -oo 1? ef tari hom rF DUSTIIGSS 
’ . , . ’ . ; ; 
under the name of. Price, MeGavock and Company, for the use of 


. - ' . : 
‘ prep ryyeet ; : , wy } ; } : - 
Pancis A. Jones. \\ bitin \l mo mod Ana \ Bodk n.d nine 


tiffs and The Chicago Santa FG and California Railroad Company 


. f . ‘ : ° 
Is defendant, as the same appears | 1 the records and files of said 
Court DOW remalming in inv custody and coutro 


In testim iy whereof I have here- 
Seal of Cireuit Court U, 8 unto set inv hand and attixed the se | 


. : . } : i > ¥% ‘ . ,* : ‘ 

Northern Dist. Illinois, of said court, at my office, in | hicago, 

! > o ' : 

LSoo in said district, northern division, this 
twenty nth day of April, 1890 


WM. H. BRADLEY, Clerh 


90) UsNITep STATES OF AMERICA 


North } pi f 77 tf of / ) j 


The United States of America to th ridges of the eireuit court of 


I 
* . . ‘ > ,% . . 
the | nited States forthe northern distriet of []linors (sreeting: 


because in the record and pt Cet rs is also in the rendition of a 
hudome ntina pl 7 whieh Is bel \ 1, If) Si] eireuit court between 
Jobin R. Price efal.. for us rest and Bodkin, plaintiffs, 
and (*}) ivo, Santa [ tied fl ir road Company. defend- 
ant. In an action of assumps ! -t error hath happened, 
to the great damage o! the said ° vo, Santa ind California 
tallroad Company, as by : unt appeat ind it bemng 
fit that the error, if anv there has been, should be dulv cor- 
rected and full and speedy justice dene to the parties aforesaid in 
this behalf. Vou are herebv COLI i | li hcmenl rivell 
therein, that then, under vour sea : tiv and openly, you send 
the record and proces lings aAtoresald. With a thay (rs COT) rroing 
the same, to the Supreme Court f the United States, together 
with this writ. so that vou ha | ssaryie it Washington ohn the 
second Monday of October, A. D. 1889, in the Supreme Court to 
be then and there held, that, the record and proceedings afore- 
sald being inspects |, the sa | Supreme Court mav cause further to 

‘ 
be done therein to correct that error what of right and aecording to 
the law and custom of the United States should be don: 


‘ ’ . « * . ‘ 7 . , , j . ‘ ‘ si ' 
seal of Cireuit Court  . er, (ble Justice of the Supreme Court 


- : , . '} i . a 7. ] ’ , ’ ’ ’ ’ ‘| 
Northern Dist. Illinois, of the United States, this nineteenth 
"1 -4— ; \1 . : ‘  ) . . ’ ‘v | ; i 
| ete? fiat ¥ ' ‘ + Bra bag sie Lait >. i] ‘Fi ‘i ord 
| : i | 
* % ‘ ' '¢ 
iyli¢ | OuUSsSuvba elgit ibbUl) iread ind 


GU THE CHICAGO, SANTA FE & CALIFORNIA RAILROAD CO. YS. 


eighty-nine, and of the Independence of the United States the 113th 
Year. 
WM. If. BRADLEY, 
(), i} ot th ( rreuil (ourt ot the Fliated Slates 
fo; thre Northe ri Distri: f of [/linois. 


(()1 | Endorsed :] Supreme Court of the United States. Chica; 
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To John R. Price et al., for use of Jones, Forrest and Bodkin, Greet- 
ing: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washin 
on the seeond Monday of Oetober, A. D. 1890, purstlant to a writ of 
error filed in the eclerk’s office of the cireuit eourt of the United 
States for the northern distriet of [llinots, wherein John R. Price e 
al., for use of Jones, Forrest and Bodkin, — plaintiffs and ¢ hicago 
Santa Fé and California Railroad Company, defendant, to show 
cause, If any there be, why the error mentioned should not be cor- 
rected ana speedy iustice should not be done to the parties Wn th if 
behalf. 

Witness the Hon. Henry W. Blodgett, judge, this nineteenth day 
of April, in the year of our Lord one thousand eight hundred and 
ninety. 


H. W. BLODGETT, Judve. 


oo 


first day of July, A. D. 1890 


| — - — , . —- , ea Pi i nn : : Poms 
[ hereby acknowledge due service of the foregoing citation this 


P.S. GROSSCUP. 


Aff ) ney far 1) f ndants in ky Or. 


| Endorsed :] Supreme Court of the United States. . John 
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R. Price et al. vs. Chieago. Santa Fé and California Railroad 
Co. Citation to Oetober term. A. D. 1890. 


95 CHICAGO, SANTA Fr AND CALIFORNIA RaAtLway ) 
Company, Plaintiff in Error, | . 
>In Error. 


"e | 
JOHN R. Price ef al., for Use, &e., Defendants in Error. | 


Of October term, A. D. 1890. 
Now, at said term, comes the said plaintiff in error, by Norman 


Williams, its attorney, and savs that in the reeord and proceedings 
aforesaid there is manifest error, in this, to wit, that the declaration 


th 


JOHN R. PRICE ET AL., &¢. Gl 


aforesaid and the matters therein contained are not sufficient in 
law for the sald defendants inh error to have or maintain their afore- 


| 

this, to wit, that the court admitted improper evidence offered by 
the defendant in error and objected to by the plaintiff in error, and 
rejected proper evidence offered by the plaintiff in error; and also, 
in this, that the finding and judgment of the court were given for 
the defendants in error and against the plaintiff in error, whereas 
by the law of theland said finding and judgment ought to have 
been given for the plaintiff in error and against the defendants In 

error; and the said plaintiff in error prays the Judgment 
94 aforesaid may be reverst I annulled, and held for nothing, 

and that it may be restored to all things which it hath lost 
by reason of said judgement, XC. 

NORMAN WILLIAMS, 


Attorney for Plaintiff in Error. 


endorsed on cover: N. Hlinois C. © U.S No. 1456. The Chicago, 


Santa Fé & California Ratlroad ¢ ompany, plaintil in error, rs. John 
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.. Price ef al., for use of Jones, Forrest & Bodkin. Filed October 
§ PSO). 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, A. D. 1890. 


CHICAGO, SANTA FE & CALIFORNIA 
RAILWAY COMPANY j eee te the Chueete 


Rees RK. TRICE ET AL. FOR USE, BI 


BRIEF AND ARGUMENT FOR 
PLAINTIFF IN ERROR. 
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>. . ~ | ~ y 

CHARLES S. HOLt. 
ses 


~ 
. SS Fraweeaywea “~ ~~ Te 


be wi wa we ee 
a 


- ‘ a 2 ‘ . ~ 
~ ne ae re ee = = mw, 
we wae oe et ee we ee ow ek ww ee er 


OCTOBER TERM, A. D. 1890. 


CHICAGO, SANTA FE & CAI IRNIA \ 
Ie LI] \\ \\ 4 ONLP LN j | r? | | T ‘ { renit 
< a Court of e United 
Stafres tor the North 
er Pistri of lili 
REES R. PRICE er at . ) noi 
! j 3 
+ 
. 
| _ . oc hk 
| hs 2 SG ‘ 4 ‘ 
: The facts in this cast e shortly stated in the opinion 
of Judge Blodgett, which is found in the printed record, 
| at pa re TO lf seems 2 De! ro?! us to {FO OvVeT them 
somewhat more fully here. 
' In March, 1887, the Railway Company, plaintiff in error, 


was constructing its line 


, 
21S! of that n 


i.e) 


} ’ 
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NMeeGravock & 
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in the printed recor 


. 


mntiis in this a 


State of Illinois, and on the 
é Mito a agreement with the 
tron. who constitute the firm of 

e contract 1s fully Set forth 
S 2O | sO It provided tor the 


performance by the plaintiffs of the grubbing, clearing, 
grading and masonry, and all other things necessary to 
complete the road-bed on the first fifty miles of the rail- 
way company’s line eastward from the east bank of the 
Mississippi river, in accordance with certain conditions 
expressed in the contract and certain specifications an- 
nexed thereto. We quote all those portions of the con- 
tract and specifications which seem to us to bear upon the 


questions now In issue. 
‘The work shall be executed under the direction and 
supervision of the chief engineer of said railway company 
| , . ie 
and his assistants. by whose measurements and calcula- 


tions the quantities and amounts of the several kinds of 
work performed under this contract shall be determined 
and whose determination shall be conclusive upon the 


¢ 


parties, and who shall have full power lO re 1ec L OF CO?r- 


demn all work or materials which in bis or their opinion 
do not fully conform to the spirit of this agreement; and 
said chief engineer shall decide every question which can 
or may arise between the parties relative to the execution 


! 


thereof, and his decision shall be binding and final upon 


both parues; and whereas the classification of excavation 
provided for lt) the ANNI Sp CuUipcations 1s or ad hy racte 


that makes it necessary that Spec lal attention sh uid be 

called to it. 1t is CAPPFESSLY AGCTeeC| by the partic S 10 this 
~ . 

contract that the determination, by the measurements and 

calculations of the said engineer, of the respective quan- 


Lilies ol such eNCAVALION shall be mnai and CONnciusive. 


+ . ¥ * bad 
The aforesaid Party of the second part hereby agrees 
that whenever this contract shall be completely performed 
on the part of the said party of the first part, and the en- 


pyineer nas certihed the same 1n writing, the said Party ot 
the second part shall. within ten davs thereafter. pay to 


said party of the first part, any remaining sums due for 


i. 
Yy to this contract. 
~ . * » 


said WoO! kK. Acct rdine 


excavation may De wasted and embankm«e ni borrowed 


excepting In cases where the engineer in charge of the 


. 
ba ae 


2. 


work shall direct that ex 


ivation shall be hauled into em- 


bankment: but when earth is hauled from excavation into 


embankment it shall be estimated and measured in the 


excavation only. In all ec; 
SO as to make the least Ci 


tron will he estimated is 


point as that the price for « 


the price for haul of earth 
cavation wasted plus the pi 
and the estimate shall be t! 
that the contractors may h 


row within the haul limit 
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on the certificate of the ¢ 


ing ten (10) per cent. Tron 


agreed compensation tor « 
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by the party of the sec 


amount of work herein nan 


ince with this agreement 
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It is expressly agreed by 


the party of the second part 
of the money due the part 


or tinalestimates above ment 
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by the party ot the tirst a 


, , 

ir l, tf . we try : 
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Ss ine work will be estimated 
that 1s, earth from excava- 
iving been hauled to such a 
th excavation hauled plus 


hall be equal the price ot ex- 
ce for embankment borrowed, 


ide regardless of the fact 
nreferre d to waste and bor- 
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tween the parties that monthly 


e party of the second part, 


neer. for work done. deduct- 
the value otf work done. as 


, . . , 
ry Dig ow. FR Ge he forevel! retained 


a mm the case the whole 


. not be done in accord- 


oe . »* 
rty of the first part that 


it any time pay so much 


f the first on the running 


ned tothe] iborers employe ad 


, } } ’ . 
iS mav Ne due Said laborers 


rity of the first part. 


fr, '- the eve ution of the 
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& Bodkin. for whose use 
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rence the latter firm will 

: at . ’ 

lones, and the original 


name of Price. The 
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LC ompany and Price. 
instead of specifying 
nes with tne character of 


nay Jones ninetv per cent. of 


nea as | | 
the sums which mav be paid by the Railway ¢ ompany to 
FP. ' | | : ae . 
| rice. except for extra work, the proceeds of whic hy Aare 


ry) ! “ee , ‘ } .. 28.2.3 — 
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} 
assiynment or sub-contracting without the written consent 
oft the Railway Company. It Was Stipul ited on the trial. 
' 
hows Ver. that if 1t shouid appeal DV CVvidence 10 the Case 
+ | . » he ] . 2a } } . +. ’ ] 
thal ¢. ¥ = nad dASSIUNCA Likes WHO OT cll}h\ Por iti of LHe 
contract to Jones, the Railway Company would make no 
objection tO such assignment on account of any pl shibition 
the reol cContaine a im the contract his Suipuiall ms in- 
‘ | . ] \ > } ’ . 7% , 
ACCUTPALCIN Quo adiin tne OpPiInloo D| ne Circuit court. 
] . j 4} ‘ 4 | 1] } } 
It furthe appeared ifjait Lie WOrTrK Calle tO} ny the 
contract Was pe rformed by lon s to some eXtentin person, 
‘ ¢ . 1] : 7 ‘ ] ‘ ; -— 
but principally by sub-contractors. and it was admitted 
that it had been acc pted and used by the Railway com- 


. ; } 
For its own convenience, the raliway Company dai ided 


the fifty miles in question into four divisions. known as 


? 


49 9%, 9 and 10, and the work on each of these divi- 
sions was performed under the special supervision of 
a so-called division engineer, who was employed by the 
railway company and was an assistant of the chief engin- 


eer. As the work progressed the respective division en- 


nand sent 


gineers, on the tirst day of each month, made wy 


to the head othce of the company al Chicago a papel 
headed * Monthly Kstimate,” ad specimen of which ap- 
appears in the printed record, at pages 33 to 36. 
These papers) showed, as the trial court has found, 
the estimate of the division engineer of the amount olf 
work done upon his division during the month. ‘These 
monthly estimates turnished by the division engineers were 


approved by the assistant chief engineer at Chicago, and 
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Dri af ,.. by dire ction of the 
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the so-called “ Dresler Corrected Estimate.” which was 


completed in December and is summarized on pages 40 
to 42 of the printed record. ‘The evidence is conflicting 
as to the circumstances under which this estimate was 
made up. It is conceded that it differed enormously from 
the results shown by the 7th monthly. It was never 
approved by the assistant or chief engineer. The court re- 
garded this question as immaterial in the view he took of 
the case, and made no finding of fact in reference to it 
Baker, who took charge of the division on November 27th 
sent in his monthly estimate on December rst, adopting 
Dresler’s figures of November tst, (for want of time 
to make new measurements) and adding something for 
the work done during November. This substantially 
completed the work except a small amount of grading 
and some work on station grounds, etc. Thereupon, 
Baker proceeded to carefully examine, re-measure and 
classify the entire work in pursuance of the clauses in 
the contract which make the judgment of the chief en- 
gineer and his assistants conclusive on the subject of 
measurements and classifications, and which require a cer- 


tificate of the chief engineer before tinal settlement. 


The results of this examination by Baker are shown tn 
the Final Estimate which appears on pages 43 to 55 of the 
printed record. ‘This estimate was completed in March, 
r88s, and approved by the assistant chief engineer and 
the chief engineer. As compared with Dresler’s esti- 
mates, the final increased some of the amounts, but re- 
duced others. so that the net result was a large decrease 
from Dresler’s figures. It showed a balance due to Price. 
under the contract. of 97.5 55.75, which amount the rail- 


wav company has alwavs been ready to pay. 
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of Dresler’s 7th Monthly. Indeed the latter was sub- 


stantially conceded by every one to have been grossly in- 
correct. The court was of opinion that the transactions 
occurring between Jones and his sub-contractors operated 
as an estoppel against the railway company, forbidding it 


to denv the correctness of Dresler’s monthly estimates. 


_ rm . 


_ ms 


ASSIGNMENT oF ERRORS. 


On this state of facts, the following errors are assigned 


ry* . | ‘ , e 
I. he court erred in finding that the plaintiffs 


} reese Were 


is ' 
entitled to recover anv sums whoatevel excepl Upon and in 
accordance with the certificate of the Chief Engineer of 


the Railway Company, 


2. he court erred in admit! ne evidence of transac- 


tions between Jones and his sul -contractors, to w hi h the 
Railway Company was not a party, for the purpose of 
affecting the mutual rights and liabilities of the Railway 
Company and Price. 


r . : ' . : . a 
3. he court erred in nnding that the plaintiffs were 


entitled to recover for work done on Division 9, upon the 
assumption of the correctness of Dresler’s 7th Monthly 


Estimate. 


1. The court erred in rendering judgment for the 
whole amount due on Division 9, onthe basis of Dresler’s 
seventh monthly estimate, irr Sper tive of whether jones 


had paid the same to his subcontractors or not 


5. he court erred in findi ¢ that the railway com- 


pany was estopped from dispu ing the 


Pon Ass} correctness of 


' : } 
Dresler’s monthly estimates 


6. . The court erred in n finding that even if the raul- 
way company was estopp d from making great and un- 
| } ‘ver +} > ;TY\s ry? ch | he ’ ‘ by t} . 
Usual ¢ hinges Im th amounts nown O ¢ Gue VY ine 
monthly estimates. still it was entitled to revise such es- 
timates and reduce the amounts shown to be due at least 
to the extent which the evidence shows to have been con- 
sistent with competent and careful engineering, to wit: 


five per cent. 


THE FINAL ESTIMATE OF THE CHIEF ENGINEER AND HIS 
ASSISTANTS, IF PROPERLY MADE, IS THE MEASURE OJ] 


rHE PLAINTIFF S RIGHTS, AND IS CONCLUSIVE. 


t Redf. Railways 

1 Rorer on Railroads, 462. 

Ilerrick v. Belknap & Ry. Co., 27 

Km. a. Co. ¥. Marck. 1 the 549. 
Cases cited. 

Suell vy. Brown, 71 Ill., 133. 

Vavrgatio . v. Fenton, 4 Watts & S., 
210, 


wee V. WVorris #2, TIO N. , gh L¢). 


| he court having refused to considet the tinal estimate, 
-_ 


not because it was incorrect, but on the ground the 


ct 


company had no right to make any final estimate 


| 


the judgment sheuld be reversed. 


L | 


rill RECOVERY. Li ANY. MUST BE SOLELY UPON THl 


CONTRACT RIGHIITS OF PRICK, THE LEGAL PLAINTIFF. 


1 Waite, Act. & Def.. 304; ld... 300, and 
cases cited. 

Hlamilton v. B 

Salimarsh v. B 

Fereuson v. Mi 


Sande > We Dist. a p t. Ciaims, 337° 


rHERE Is NO ESTOPPETI 


A As between Price and the company there are no 


circumstances which can work an estoppel 
Authorities cited “nce I 


6. The relations between Jones and his sub-contrac- 
tors cannot enlarge the contract rights of Price against the 


4 OMpany 
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The court h vine’ Fe TuUSé . LO conside r the question of 
the COrreciness ¢ { Lie final estimate, il becomes unprofit- 
able and UNNecessary to d SCLISS the cir umstances under 
which it was made up. It sulliciently appears that the 
chief engineer did proceed under the provisions of the 
contract to make up a tinal estimate showing the amount 
due. The action of the court amounted to the exclusion 
ot all evidence rei iting thereto, Upon the CNpPFess eround, 
as stated both in the opimon and 1n the finding of facts, 
not that the final estimate was improperly made, or was 
correct, but that the defendant had no nght to re meas- 
ure and reclassity the work at all, so as to “materially 
reduce’ the amount of money coming to the contractors. 
[ff such exclusion would have been error in a jury trial, 


then the ftindine of the court 1s error on the present 
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he quesvions for argument, therefore, are whether the 
railway company was entitled to settle the basis of t 
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ritk FINAL ESTIMATE OF THE CHIEF ENGINEER AND HIS 
ASSISTANTs, IF PROPERLY MADE, IS THE MEASURE OI 


THE PLAINTIFF S RIGHTS, AND IS CONCLUSIVI 
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timate, holding that under the circumstances of the case, 
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the company was bound by 
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of the law and the 
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It was doubtless 
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he final estimate 
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iit amount to construct- 


he monthly estimates, e@ven 


clear on examination 


cannot 
in a multitude of cases 


the npower f the cn- 
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OV a tribunal 
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is hold that such an 
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y of the work done ab- 


des, a8 1S no uncommon 


‘cision Shall be final. no 


inarily be obtained. 
mon the ground of n if- 


| ‘ . , < 
latter 1s held to apply 
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made, as to the quantity and value of the work. and the 
amount payal le for the same under such contract. 1s not 
only binding, except it involve a mistake of calculation, as 


-_— 
‘ 


is the award of an ordinary arbitration, but 1s exempt 
from re-examinaticn for slight or factitious grounds. In 
short, except for fraud or mistake in matter of computa- 
lion, it is final. ‘This principie is based, not only upon the 
fact that “Li¢ h cngineer Is t} eS ¢ Osc} art iter of the par- 
ties, and whose decision is to be final, but also upon the 
ground of his superior capacity of judgment between 
them, and the necessity in such extensive works of clos- 
Ing up the accounts at short intervals bevond the neces- 
sity of subsequent inquiry, so that the respective parties 
may know the true state of their pecumary matters. 
But notwithstanding the finality of such a contract, and 
the policy of the law to favor short accountings, final in 
their nature between the company and the contractors, 
based upon the estimates and decisions of the engineer, 
yet, as a mere matter of proof, the decision of the engi- 
neer, employed and paid as he is by one only of said par- 
ties, wil} be subject to great scrutiny on account of his 
hability under the circumstances to be influenced by the 
I] : 


peculiarity of his position. This however. will not justify 


the setting aside of his decision, exc pt upon the most un- 
answerable grounds, and then only in a court of equity. 
Rorer on Railroads, 462. 


In a well-considered case the Supreme court of Ver- 


mont Says: 


‘ We think there can be ni question that this ‘stipula- 
tion does bind the parties to abide the decision of the 
arbitrator named, as much as that of any other umpire or 
arbitrator: and in one sense the submission to the de- 
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termination of the engineer 1s more obligatory than any 


ordinary submisst nN. iInasSmMmUe h ads, DeING upon Considcra- 
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tion, it is not revocable, and the obligation uponthe defend- 
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pr ily 
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knowing as they go along how they stand, and closing 


—_ 


their accounts from time to time bevond the necessity of 
revision) more emphatically entitled to exemption from 
re-examination upon slight or factitious grounds. Sull 
it must be apparenl that in the matter of proof the dects- 
ion of such an arbitrator when brought before a judicial 
tribunal for revision as they are always hable to be, are 
exposed to more watchtuiness and c irelfulness of exam- 
ination upon those points where from the nature of the 
case they are exposed to pe tliat liability to infirmity. 
No fair mind COTMpe ent to SUCIl @afh CNAMIN itt a8 could 
fail to perceive this. but this surely will not justify any 
court in setting aside such a determination upon any but 
the most unanswerable grounds It must be obvious to 


all that the parties must have felt the necessity of such an 


umpirage or they would not have provided for it-——and that, 
having provided for it by the express stipulations of thet 
contract, thev must now abidi O* it and not expect a court 
probable consequence 
of their contract, however disastrous tt may possibly have 


ot equity to relieve them » the 


proved, to their reasonabie or unreasonable anticipations. 


Ile: yick. Vv. Beth aps Fst ile cf y. Ped fey. 
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No whoere nas the T een asserted more vigor- 


ousiv thanin this court Thus in Aatlroad Co. v. March. 
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(oO this contract Spall De Gu Jicid, that in the absence ot 


, , , 
Nnecessal4lli\ ipry 
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bad taith or a failure to exercise an honest judgment, the 
action of the engineer in the premises was conclusive on 


the parties.” 
And the court 1n its opinion says 


* And upon the supposition that the engineer made such 
a certificate as that provid d by the contract, there is no 
allegation that entitled the plaintiff to go behind it, for, 
there 1s no averment that the engineer had been guilty of 
fraud or had made such gross mistake 1n his estimates as 
Nnecessal 11 impli ad ad fait h. Or had | uled ice exercise af 
honest judyment in discharging the duty ILD py sed upon 
him. ‘ 7 " rFeveral mstruye TIONS Were asked hy the 
defendant 


} +} l , ity - 9] in): 
embodying the general proposition; that the tinal 
, . ‘ " ; ~ Das , 
estimate of the engineer Was to be taken as CONCIUSIVCE, 
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' } o | _ all 
unIiecss Ii appear ad from. the CVIGCCNCE tnat. in re spect 
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thereto, he was CPUTILY of fraud or intentional misconduct 
>rhese instructions were modified bv ti 


we court by adding 
after the words ‘fraud or intentional misconduct’ the words 
‘or gross mistake.’ ‘This modification was well calculated 
to mislead the jury for they were not notitied that the mis- 
take must have been so gross or of such a nature as nec- 
essarily to have implied bad faith upon the part of the en- 
gineer, We are to presuni from the terms of the con- 
tract that both parties considered the possibility of disputes 
arising between them in reference to the execution of the 
contract, and it is to be presumed that in their minds was 


the possibility that the enoeineer micht err in his deter- 
} : L £ 


mination of such matters. Consequently to the end that 
the interest of neither party should be put in peril by 
disputes as to any of the matters covered by their agree. 
ment or in reference to the quantity of the work to be done 
under it, or the compensation which the plaintiff. might 
be entitled to demand, it was expressly stipulated that 
the engineer’s determination should be final and conclu- 
sive. Neither party reserved the right to revise that de- 
termination for mere errors or mistakes on his part. 
They chose torisk his estimates and to rely upon their right 
which the law presumes they did not intend to waive, to 
demand that the engineer should, at all times,and in re- 


i 
‘ — ‘ 7 >- > ene . _ 
spect to every matter submitted to his determin ition, @xX- 


ercise an honest judgment and commit no such mistakes 
as under all the circumstances would imply bad faith.” 
Citing 

A L421 0¢ } ~ We { , +, 7 | 3909. 


Sweency.v. U. S., 109 U.S., 618 


Phe Supreme court of Illinois. the state where this con- 


troversy arose, holds the same doctrine, in a case which 
rere ol ler reeceambles the a. t Whar Bese | or (Te . 
very closely resemb! ie one at bar, the language of the 
contract being precisely identical with that now before the 
court. 


- by reverting to the provisions ol the contract relat- 
ing to measurements and estimates it will be recollected 
that the work was to be executed under the direction and 
supervision of the chief enomeet! and his assistants, by 
whose measurements and calculations. of quantities and 
amounts the several kinds of work performed under the 
contract should be determined and whose determination 
should be conclusive upon the parties, and who should 
have full power to reject or condemn all the work or ma- 
terials which 1n his or their opinion did not fully conform 
to the spirit of the contract This mav seem to be un- 
fair and oppressive towards appellees. It is, nevertheless, 
their own contract. voluntarily entered into, and thev can- 


not evade or disregard it, unless fcr fraud, clearly proved. 


° . ; , 7 
(Citing authorities. } Notwithstand ng, theretore, the re- 
turns made to the chief engineer by his assistants, if he 


believe any portion of the work embraced in those re- 
turns was not done in conformity with the terms of the 
contract he was not only empowered but it was his duty 
to condemn or reject so much of it. He would have 
been unfaithful tothe trust reposed in him had he cert 
fed for payment an estimate for work which he knew 
was not done In conformity with the terms of the ¢ ontract. 
It is true his conduct may be impeached, and his estimate 
set aside for fraud: but frau is Is assumed in the 
instructions for appellees, be presumed merely because 


« 


his estimates for work done pursuant to the terms of the 


! 


contract are less than the measurement of the quantity 


‘te. 


actually done. Even if he, by mistake in judgment, erred 
in condemning or rejecting work, it would be no ground to 
impeach his estimate. (Citing /Zerre Ay. Vermont Central 
Ne. Ca, 27] Vt., O7 3.) ‘Lo prove that the estimate ts 
fraudulent it is not suflicient merely to show that work 
Was reye cted Ol condemned whi h In the opimon of others 
should not have been rejected or condemned. ‘This may 
indeed be proved as a circumstance tending in some de- 
yree to establish fraud, but it is not conclusive. The evi- 
dence must show that the engineer Knowingly and will- 
Fully disregarded his duty and 
work which he knew, or at least should have known, 


rejected or condemned 


fully conformed in all respects to the terms of the con- 
tract. In determining this que SLIOn evidenc cS te admissi- 
ble of the character ot work to be done, in the first in- 
stance the quantity and character of work actually done, 
ind also ot th | undone.” 

Suell v. Brown, 71 a 


,” 
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Another case very closely in point is iVavigation Co. 
v. Feulon, 4 Watts & S., 205, 210. 


, 


«The question then recurs, by whom is the compensa- 
tion of the plaintiffs to be estimated?’ and this is the main 
point in the cause. Plaintiff sets out in his declaration the 
agreements of the 26th of September, IS54O, or what is 
the same thing, refers to them, and consequently makes 
them part of his case. After Stating the price to be 
paid the contractors, the manner of paving them, the 
causes for which the company may declare the contract 
abandoned, the agreement contains the following clause: 
‘It is mutually agreed between the parties to these pres- 
ents thatin any dispute which may avise between the 
contractors and the company the decision of the engineer 
shall be obhgatory and conclusive without further re- 
course or appeal. ‘This stipulation, or one like it, forms 
part of every contract with the agent for the public works 
of the commonwealth, and it is believed that it has been 
adopted by every private company in the state and in the 
nei@hboring states engaged in similar undertakings. Ex- 


_ 
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pPericns e¢. Which 18 the best test, has snown ts ben ‘ficial 


effects and indeed ts absolute nex essity: for without it it 


19 


Is next to a certainty the company would be constantly 
harassed with vexatious and ruinous litigation. In any con- 
tract of this kind. ‘lo avoid unpleasant and unprofitable 
controversy, it has been found expedient at least to clothe 
the engineer with great power in relation to the conduct 
of the contractors and the manner of performing the 
work, and in all cases when disputes arise it is usual to 
constitute him the absolut judge. His decisions, te use 
the language of the ay 


extend to auy.and let me add every dispute which may 


reement. are * without appeal > and 


arise between the contractor and the company. It must 
be admitted that the language 1s sufhiciently comprehen- 
sive to embrace the pres nt controversy, and if we are 
not governed by it it 1s because this case forms an ex- 
ception tothe general rule. Here there 1s a suspension, 
or, if you will, a mutual recision of the contract. A dis- 
pute has arisen between the company and the contractors, 
and by whom is that dispute to be settled? The answet 
is, by the engineer, a judge of the parties’ own choosing: 
for the agreement says, when any dispute arises it is to be 
settled on an estimate made by the engineer and that es- 
timate shall be conclusive and without appeal. * * * 
The engineer employed by the company is perfectly 
acquainted with all the details of the work, and certainly 
more competent to determine any difficulty which may 
arise than ajury indifferently selected and without the 
requisite information or power to acquire it. It has been 
urged that the clause, as to the power of the engineer, 1s 
limited to the subsistence of the contract, or when the 
work is in actual progress; but this view of the case 1s 
more plausible than sound. Where the agreement is de- 
clared to be abandoned and the contract ended for any of 
the causes enumerated in the agreement, it will not be 
pretended the contractor can be permitted to appeal to a 
court and jury without the previous arbitrament of the 
engineer, or an offer by one and a refusal by the other to 
refer the dispute to his decision, 


An award given by a referee who is appointed by the 
parties to seta price on an arti le. is an arbitration re¢ Og- 
nized by the Roman law as well as the common law. and 
can only be set aside by proof of fraud by the arbitrator, 


or such gross mistake as may be evidence of fraud. 


* * * In the opinion ot the « ngineer the compensation 
allowed was liberal and just, made upon tair and equitable 
principles; was a compensation for all damages suttered in 
consequence of the suspension, ind for all work performed 
by the plamtifts. But whether this be so or not, it is not 
open to question. le was the umpire between them, and 1t 
Is not pretended it was made in bad faith, nor is there any 


evidence of Cross mistake. 


= 
\ very recent case in New York contains an instructive 


discussion of the main question, and incidentally disposes 


of the point which perhaps will be made here, that the 
engineer had no right to avail himself of the labors of 


others. but was bound to do 


the entire work himself. 

“The parties stood upon an equal footing, their 
contract was without legal objection, and, the arbi- 
tration clause is as binding and should be enforced the 
same as any other provision. In one sense, as was said 
in a case somewhat analogous, the submission to the de- 
termination of the engineer is‘more obligatory than any 
ordinary submission to arbitration, inasmuch as, being 
upon consideration, it is not revocable, and the obligation 
upon the defendants to pay did not, by the terms of the 
contract, arise until the estimate was made by the en- 
gineer. (Citing) //errick v. Matlroad Co., 27° Vt., 673, 
O79. 

A valid award or estimate operates as a final and con- 
clusive judgment, and however disappointing it may be, 


ing authorities. ) 


the parties must abide by it ( 
‘ , ’ * . 

It is to be observed that the plaintitfs, when they learned 
that the estimate was about to be signed, made no objec- 
tion to the acuion of the chief engineer because he had not 
personally measured the work, nor did they request him 
tO measure it. or to Cause New measurements to be made, 
They did ask him, however, Lo take the evidence of their 
foreman as to the true quantity of work. He replied that 
he must rely upon the reports of his subordinates as to 
the quantity, and that he could not take the testimony of 
the contractors or their employes, W as it the duty of 
the chief engineer to hear evidence? We have already 


: 


zi 


held that the nature of his trust was such as to permit 
him to rely upon the reports of his subordinates in making 
his estimates. The same reasoning which led us to that 
conclusion applies with equal force as an answer to this 
question. 

* * . . ' * 

We think that it was the intention of the parties to 
clothe the chief engineer with the power of summary 
computation, based upon his experience in building rail- 
roads, his general kuowledge of this road, the original 
surveys, measurements, plans, specifications, and such 
other data as would be presumed to be in his possession, 
but chiefly upon the reports of the skilled engineers work- 
Ing under him. It thus became his duty to exercise his 
judgment upon all the facts thus ascertained, and to fairly 
make the estimate. “here was no delegation of authority 
further than was in poate chy authorized by the contract. 

(Citing | 

Wiberly v. Matthews, 91 N. Y¥, 648; 
Billings, Awards, 76, 77. 

What was the effect of the estimate made by the chief 
engineer’ The intention of the parties to make it final 1s 
evident from the language used in their own agreement, 
and it 1s emphasized by the reference to the agreement 
between the railroad company and the defendants, which 
contains a provision making the estimate of the same per- 
son conclusive upon the parties to that instrument also. 
The defendants evidently, Intended that the work which 
they had agreed LO do lO! the railroad company, and 
which they sub-let at a profit to the plaintiffs, should be 
estimated under both contracts by the same person, so 
that the estimate which was conclusive between the rail- 
road COTM pany and thems ivcs shot id also be 4 onciusive 
between the plainuffs and themselves. The plaintiffs, by 
signing their contract, united with the defendants in the 
effort to carry this intention toto eftect. 

* , * * * * 

The chief eCNgmec! had the general powers and duties 
of an arbitrator, except as they were expressly or im- 
pliedly restricted or increased by the contract of the par- 


ties. We have held that thev could not have intended 


t~ 


tye 


that which they knew to be impossible; but as they 
agreed that he should be an impire to decide all nmvatters 
arising or growing out of the contract, the same effect 


should be given to his estimate, when made, as to the de- 


cision of an umpire or arbitrator hg 
Sweet v. Morrison. 116 N. Y.. Ig (15389). 


The trial court in his opinion seems to us to have taken 
a very incomplete view of the clause in the contract giv- 
ing the engineers final authority. He says, “ The 
‘“ language of the clause ts that the chief engineer shail 
“ decide every question which can or may arise between 
“ the parties relative to the execution of the work, and 
‘ his decision shall be final.” And the court argues that 
the question here is not as to the evecu/zon of the contract 
but as to the right to change the payments, etc. If this 
sentence selected from the middle of a paragraph were 
the whole, the court’s construction of it might be de- 
fended. On the contrary the first and last clauses of the 


paragraph bear explicitly upon the question of measure- 


ments and classification. 


“The work shall be executed under the direction and 
supervision of the chief engineer of said railway company 
and his assistants, by whose measurements and calcula- 
tions the quantities and amounts of the several kinds of 
work performed under this contract shall be determined, 


and whose determination shall be conclusive upon the 
parties,” 


And again, 


‘ Whereas the classification of excavation. provided for 
in the annexed specifications, is of a character that makes 


it necessary that special attention should be called to it, it 
is expressly agreed bv the parties to this contract that the 
determination by the measurements and calculations of 
the said engineer of the respective quantities of such ex- 


cavation shal! be tinal and conclusive.” 


4 
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[t will not do, therefore, to dodge these provisions by 
treating them as identical with the other provision con- 


tained in the same paragraph, that the engineer shall de- 


~ : 
termine all questions arising upon the evecu/ion of the 


contract. His decision, by the paragraph taken as a 


whole, 1s made final first. upon questions of measurements: 
. ' > | > ’ . 
second, upon all questions relating to method of execu- 


tion which may arise in the progress of the work, and 


ESP. lally on the qnestion of « lassification. 
In these cl uses and the others quote lin the statement of 


facts. there will be noted three } nportant elements. First. 


& nNeces- 


the absolute power of the chief engineer and the 
sity of his certificate before tinal payment. Second, the 
express assertion of his right to avail himself of the ser- 
vices of his assistants in making up hisestimates. Third, 
the recognition by the parties of a difference between the 


monthly or running estimates” and the final estimate. 


It seems unnecessary to discuss this point further until 


the p sition of the other side tn respect to it shall be dis- 


} 4 } , ’ ’ ahi , “1 } , 
closed. We apprehend tha iv wil not seriously dis- 


pute the right of the compu under ordinary circum- 


, ° o . ’ - : 
stances. to rely on the final estimates of the ‘hie engineer. 


” s, ’ a } - ' - ’ 
The court concedes this. in ettect. but holds that an estop- 
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i'i a it) ites (di Dresler. 
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pel nis heen Crea ed >\ rig 
so strong as not only to forbid the reduction of the ficures 
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hye low the imMits of correction consistent with sound Cine 
ginering, but to prevent any reduction whatever; the 


court Savs “day mate! 


When we come to examine this part ot the 


[ SuUDI¢cct we 
Mind ourselves COMMPCIN | to deal with two very different 
things; first, the estoppel as laid down in theory toa the 


l, the estoppel as actu illy 


Opinion ot the court. and, s 


ae ’ , . 6 }; - , } ol a ’ + , 
applied In the indings and thn judgment. It is not too 


? 


much to say that the two things cannot be supported by 
the same reasoning or made to fit into the same view of 
the law. The theoretical estoppel, set forth in the dec- 
laration and in the opinion of the court, 1s made 


to rest upon the fact that “the men who actually did 


the work.” (2 ¢.. the sub-contractors under Jones.) 


were paid on the basis of the erroneous monthly esti- 
mates. The rulings of the court on the evidence are 
in harmony with this theory, and he appears to have 
gone to the full length of the doctrine that the basis 
of the claim was money actually paid to sub-contractors, 
for when the plaintifts offered evidence to show that some 


of the sub-contractors to whom payments had been made 


were and are insolvent and irresponsible, so that it was 


? 


impossible for lones to recover from them the amounts 
overpaid, the court sustained an objection to the evidence 
on the ground that this was an immaterial question, and 
that the money having actu ily p issedl into the h inds of 
. . lL, eo t }, . » | 4} ' ; ‘ "~F | “~t . rer) . 
tne men who did the Work, Lf ( stopp at once arose, 
without reference to the possibility of getting it back 


again, 


am 
but when we examine the judgment rendered and the 
basis of it as expressed in the findings of law (printed rec- 


| 
wi ? 


ord. |). ly 1. Weé« find livery differen state of tne Case. In- 


stead of renderi judgment for the amount which Jones 


ig 
hadoverpaid “tothe men who actually did the work. 


’ , 


the judgment includes ten per cent. profit thereon, due to 
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1.1 , : . 
although basing his opinion on the supposed equities aris- 


ing by overpayments to the sub-contractors, the court in- 
-] = . +}, a ] yy os * ‘ ] ; +« — _ . . 
cluded in the judgment at leas vo items, amounting to 


PI,300, Which had never been paid to thie sub-contractors 


ai all. Further. it is conceded on the whole record, that 


“6 
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with careful and competent engineering, there may be 
differences of five per cent. either way between monthly and 
final estimates. This difference was wholly ignored by 
the trial court, who rendered judgment on the basis of the 
absolute correctness of Dresler’s seventh monthly estimate. 
Why that estimate should have been selected passes our 
comprehension. It is conceivable that the court might 
have been justified in finding in accordance with the final 
estimate, or in accordance with the overpayments to the 
sub-contractors, or, in an extreme case, upon the basis of 
the last monthly estimate, viz.: that of December rst. But 
why the intermediate monthly estimate of November rst 
should be hit upon as defining the rights of the parties, 


we are unable to understand. Yet so it is. 


The truth is that when we try to state the argument of 
the opinion in terms which admit of accurate apprehension 
and clean-cut refutation, we find that it eludes our pur- 
suit. It is never definite enough to grasp, and when we 
think we have it, it alters its form and escapes again. We 
can only meet this unsubstantial reasoning by showing, if 


possible, that on wo theory can the judgment be sustained. 


I] 


THE RECOVERY, IF ANY, MUST BI SOLELY UPON THl 


CONTRACT RIGHTS OF PRICE, THRE LEGAL PLAINTIFF. 


, 


This is expressly conceded by Judge Blodgett in his 
opinion, and the citation of authority seems superfluous. 
The statement on the tace of the record, that the suit ts 
brought for the use of Jones, does not affect the substan- 
tial rights ot the parties, but only frives notice that Jones 


has an interest in the proceeds of the litigation. Even in 


df t} . assig . 
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ight than that of 


“wh ch he 1s Poss SsSsced 
I \\ . \K W Def.. sO4 
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“Tt isthe general and well established rule that an as- 
“sronee of a demand or rigvoot ink aACLION, negouable Instru- 


“NE Cpl 3 holds subiec LO all equities, 
Te CNIS al the time of the as- 


he assignee even to allege on the 


It IS LLNneCeSSsSa’ryV for 


hat the sult is tor his use 


record that 


‘Thus in a Pennsvivania case. where the defendant had 


to convey certain 


' 
' 
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contracted with the nominal plaintiff 
Davis. who demanded 


‘ 
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land, the contract was assigned to 


| . ’ 
Dut was refused because the original contractee 


to make it. Davis thereupon 


1 deed. 
notified defendant not 


in the name of his assignor to compel the 


brought Ssull 
SVi\ a 


execution of a deed. Phe court 


“An assionee need show no riecht in himself: it is 
= > 


the leval plartitt. for it 1s 


Saltmarsh v. Bowen, 22 Ala., 221, 231. 
ferguson Vv. Milliken, 42 Mich., 441. 
\ 


mders Vv. Dist. Col., 20 Ct. Claims, 33 
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ln the case at bar there was no assignment of the con- 


tract as a Whole, so as to vest in Jones the entire right of 
a } " + . . | . ; ‘ cs ry? 

id OT] Wiichlh WoOuULG iV< DC} mere io) | rice he sub- 

COL Tals COVCTS V ninety rcen of the sudject-matter 


of the o1 ginal con 
direct contractual re 
there been a compl 
method of paymen 


place to a svstem of 


cumstance. of fact as well 


act, and by no means puts Jones ina 
lation with the railway company. Llad 


te transfer of relations. the circuitous 
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t through Price would have given 
direct payment to Jones. Every cir- 


is of law, shows that Jones was 


a mere sub-contractor and not an assignee. 


It will be observe 


the written contract. 


to Im peag h the enginee! *s estim 


nor an action for d 


injury of the_ plain 


assumpsit, in which the plaintiff 


meruit. 


d that this is an action at law upon 

It is neither a proceeding in equity 
nates for fraud or mistake, 
eceit or false representations to the 
tiff, nor an action of ¢ndechitalus 


can recover onlv quantum 


The plaintiff, Price, must recover on his own rights, 


under the contract. oO 


itl 


A. As between | 


circumstances which 


It is somewhat sur 
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record that the circumstances reied Upon 


estoppel, are circumstances aris ne not hetween the 


way company and P 
parties to this suit; | 
his sub-contractors. 
tract and to the suit. 
for the use of ye nes, 


In anv such sense 


r not al if] 
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RE Is NO ESTOPPEL. 

"rice and the company there are no 
can work an estoppel 

prising to learn on examination of the 
as creating the 
rail 


rice, the contracting parties, and the 
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yut tra ons between lon Ss and 
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It is true that the suit is prosecuted 


2S 
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between him and the railway company. It was not 
necessary that his name be expressed on the record at all, 


and the only effect of such expression is to give him the 


right to control the judgment. It is hard to understand 
how it can be seriously claimed that the contract rights of 
Price against the Railway Company can_ be enlarged or 
affected by transactions between str ingrers. 

But in the absence of some such supposed equities, it 
must be obvious at a wiance that there 1s no estoppel in 
favor of Price. If we analyze the situation in this aspect 
and leave Jones and his sub-contractors wholly out of ac- 
count, we find two excellent reasons for holding that 
Price can claim no estoppel. 

First, the contract with Price was made with refer- 
ence to and in express contemplation of the revision and 
correction of the monthly estimates by the final estimate, 
and the determination of both quantities and classifications 
finally and conclusively by the chief engineer. All the 
reasoning tn the cases cited under the first division of our 
argument sets forth the logic of Price’s position and make it 
clear that he is bound by the contract he has made. We 
cannot hope to add anything to the force of this argu- 


ment. which 1s apparent on mere statement. 


Second, Price can claim no estoppel, for the reason 
that he has made no overpayments to any one. His con- 
tract with Jones bound him to pay the latter ninety per 
cent. of whatever he should receive from the railroad 
company, reserving, however, ten per cent., as in the case 
of the contract of the railroad company with Price. Every 
dollar which has been paid by Price he has received 
from the railroad company. ‘The record shows that the 
amount so received 1s $299,551.90, of which ten per 


cent., or $29.985, remains in the hands of Price. This zs 


+ 


* 


> 


more than the amount of the judgement in this case. More- 
over there is still a sum of over $7,500 conceded to 
be due from the railway company to Price. Where 
is the estoppel which forbids the railway company in 
tts dealing with Price to insist upon his fulfilling his 
agreement and settling by the final estimate of the chief 
engineer for the work actually done, rather than for what 
he erroneously thought had been doner It may be true 
that Price in the light of the final estimate finds himself 
to have paid Jones more than he would have paid if he 
had known the facts, but it is not true that he has paid 
more than he is now bound to pay; and disappointed ex- 
pectations unaccompanied by pecuniary loss furnish no 
ground for estoppel 

Bb. The relations between Jones and his sub-contractors 
cannot enlarge the contract rights of Price against the 
company. 

All that we have said above was sufficiently obvious 
both to the counsel who drafted the declaration, and to the 
judge who tried the case. The former alleged asthe ground 
of recovery, not that Price had overpaid Jones, but 
that Jones had overpaid his sub-contractors, who were in- 
solvent and irresponsible. Judge Blodgett in his opinion 
concedes that * if the contractors had not acted on these 
“ monthly or running estimates as the work progressed, 
«and paid the men who actually did the work on the basis 
“ furnished by these estimates, the right to correct errors 
“might have existed.” It does not clearly appear why 
“the men who actually did the work,” and have been paid 
for more than they did, are entitled to keep the Inoney. 
But the court seems to ri 4 ird their right as fixed and 
sacred; for. as we have ulre cy S id, he held the question 
11L¢ immaterial. and treated 


of their insolvency iO De q 


f the pay- 


Phe obiections to this theory. ol! course, are that. 


. 5 bd 5 ° 
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AS We ive said, enlarges the contract rights of 
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msert in ts own Cc r ind which were repeated tin the 
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contract between Price and Tones. he ten per cent. re- 


serve and the provision for the conclustveness of the esti- 
mate of the Chief Enemeer and for final payment only 
upon final estimates, are highly important features of the 
frans ction. and it W ould surely b -a perversion of justice 
to hold that they are obliterated by the introduction of 
equities in favor of other parties two or three degrees re- 


‘ 


? ‘ ” 
moved trom the transaction. 


There is a lack of perspicuity in the reasoning of the 


‘ 


court by which he seeks to show the connection between 


the contract rights of Price and the over payments to the 
sub-contractors. The paragraph begins by admitting 
that recovery can only be had upon the rights of Price 
unde! the coniracti,. anda pre ceeds cis fo) 


‘The proot shows thatthe result of these erroneous 

“ estimates as to the quantities and classifications of the 
‘“ work done on this division go was to cause Price, Mc- 
“ (gavock & Co., to pay Jones. Forrest & Bodkin more 
‘on account of each monthly estimate for this division than 
they would if the estimates had been correct, and Jones, 
« Forrest & Bodkin in turn paid more to their sub-contrac- 
‘tors than thev would have been entitled to receive tf cor- 


‘Srect montniv estimates had been made: so that the effect 


‘of this revision of the estimates on division 9 1s to make 
“* Price. McGavock & Co.. the losers to the extent of the 


‘errors corrected. and Jones. Forrest & 


Lodkin, being 


“also the losers, can properly prosecute this suit in the 

“name of the principal contractors for their own use.” 
. : li is true that Price . id | nes more than if the monthly 
F estimates had been correc! lt is perhaps also true that 
Jones paid the sub-contractors more than if the monthly 
iy estimates had been correct. But in what sense ts it true 
that Price is a “loser”? We insist in no sense except to 
the extent of his disappointed expectations. Financially 
he is not a loser. He has money enough in his hands to 
settle all claims of Jones Win a considerable balance left 
in his favor. So Jones (if his rights were entitled to con- 
sideration) has money enough to settle the claims of his 
sub-contractors, wu/ess he has paid it out without taking 
the precaution of reserving ten per cent., or othe LUISE pro- 
tecling himself against revision of the figures. In the latter 
case he alone is to blame. lHlekuew (for it is matter of 
- common knowledge, and 1s recognized by the language 
of the contract itself) that the papers he received, headed 
“monthly estimate,’ were mere approximations, and in 
the nature of the case could be nothing more. The 
evidenc i shows that the Dest that Cait) he CAPE ted 1s «l 
correspondence of the final with the monthlies within tive 
per cent. Jones knew that his contract with Price, and 
Price’s contract with the company, provided for a final 
determination by the chief engineer, and for a reservation 
of ten percent. Certain vy he cannot blame the c mpany 
for his own failure to protect himself in like manner against 

4 
al ot > his sub-c ntractors 

Some light may be thrown on the nature and function 
i of the monthly estimates and the use that has been made 
of them in this case, by referring to the familiar principle 
that estoppels must be mutual. If the monthly estimates 


conciuded the com] inv Woiibl respee lo a reduction ot the 


amount shown. thev must also have concluded the con- 


tractor with respect to an increase. Let it be supposed 
that Dresler’s estimates of work done. instead of exceed- 
ing the reality, had fallen’ short of it. We suspect that 


when this fact was ascertained by the remeasurement and 
final estimate of the chief engineer, the counsel for Jones 
would have been found very prompt in bringing his ac- 
tion to recover the difference. It cannot be contended 
with a straight face that over-payments or under-pay- 
ments made under a mistake of fact, are past correction. 
The evidence shows that these contractors did expect a 
final estimate which would change the figures of the 
monthlies. They anticipated that there would be an in- 
crease, because it was usual for the division engineers in 
their monthly estimates to err on the safe side and make 
their figures too low rather than too high. A method 
shown by experience to be the safest and fairest at com- 
mand, was provided by the parties for correcting dis- 
crepancies in either direction. This is the final estimate 
of the chief engineer. Upon the plainest principles of 
law such an estimate supersedes the monthly approxima- 
tions, and as was said in 27 Vt., supra: 

‘Having provided for it by the express stipulations 
of ide contract, the ‘y must now abide by it and not e xpect 
a court of e quity to relieve them from the probable conse- 
quences of their contract, however disastrous it may have 
possibly proved to reasonable or unreasonable anticipa- 
tions.” 

The sub-contractor could have recovered the amount 
of any increase from Jones, and Jones in turn from Price, 
and Price from the company. Upon the authority of the 
homely maxim, “it’s a poor rule that doesn’t work both 
“ways,” (which is a reasonably accurate paraphrase of 


the legal docirine of mutual estoppels), the amount which 


. 
a 
~ ad 


the final estimate showed had been paid for work which 
never Was performed, could be recovered or recouped 
by the company from Price, and by Price from 
Jones, and by Jones from the sub-contractors. There is 
no trace in the record of any arrangement with the sub- 
contractors by which they were to receive pay for work 
that they did not do; and if there had been such an ar- 
rangement it would not bind the railway company. 

We need not repeat, except by the barest mention, the 
misapplications of the court’s own doctrine of estoppel, 
which we have pointed out in commenting on other branches 
of the case. Professing to found his judgment on the over- 
payments by Jones to his sub-coatractors, he holds the 
railway company liable for amounts never paid to the sub- 
contractors at all; he demes the right of correcting the 
estimates even to the extent of the five per cent. margin, 
which is unavoidable with the most careful engineering; 
he gives judgment for the full amount shown by Dresier’s 
seventh monthly estimate, and makes the railway com- 
pany liable to Price for tie use of “fones for ten per cent. 
profit belonging to Price and another ten per cent. re- 
served in the contract for Jones. In theory and in practice, 
we respectfully submit, the judgmentof the court is wholly 
indefensible. 

The fact is that the court, in straining after what 
seemed to him substantial justice, has been compelled to 
take great liberties both with the law and the facts. It ts 
unnecessary even to remind this court that on the whole, 
the ends of substantial justice may be best accomplished 


by adhering to the rules and principles of law which 
H 


have been tested and settled by centuries of experiment. 


}Hiard cases make bad law. It m LV further be said with 


+} 


entire sincerity that there is no such thing as a hard case 
here, or, at least, that the hardship is by no means all on 
the side of Jones. If it be true that he has paid Inore 


money than he ought to have paid, and that he 


~ 


cannot recover it back (on which latter proposition 
the ge Is no evidence Wn he record i. it is equally 
true, on the other hand, that if this judgment stands, 
the railw ive compas will have LO pay twice for 
what it gets, or, more accurately, will have to pay for 


what it vets and tor a wood de al more thatit never got at 


a ham) = 
all. he court seems to re gard it as a case for the applh- 
cation of the rule that where One of two Innocent parties 
must suffer. that one who place dit om the power of the 

] | _ 4} : . . ’ * } 
wrong doer to commit the injury should bear the burden. 


| 


} } " - : . aeel >| 
Regarded SITE P EY It) Live iit ot Li 


1c equilies disclose dl by 


the record, we feel justified in saying that the railway 


company has no monopoly of blame tn this matter. If it 
employed an incompetent division engineer, Jones and his 


sub-contractors, who were on the ground, must have 


’ 


l ‘ aol } a ' re gesateon thea 

Hnown atl ieast AS MUCH avdOoUL DIS IMCOMPPCleney ais Let 

railway company, While, on the other hand, Jones cannot 

ly YVOonerTal ve tre i} the rare Of OTOSS i] lessane ~~ if he 
{ pcr’ i ‘ | Pail Cibcti U4 ' oe \L« aoe if “BE 
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paid out monev to msolivent and irre Sp nsipie sub-« on- 
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tractors on the faith of measurements which he new to 
, : , . ‘ . 
be mere MONLY ApPppronimMauions, ana suoyojpect LO Correction 
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case for the application of any emotional reasoning, Dut 


, 4 } , . ’ . ’ : 
if it were, we think there 38 at feast aS much to He said 1N 


We are contident that on examination of the whok 


record, 1 Wilk appeal that the judgment canno stand. 
lf reversed, we suppose the case must go Dack for an- 


SN te Ail 


other trial, in which the judgment will be for the amount 
shown to be due by the chief engineer’s final estimate, un- 
bie der the ci eine a hall feel iustified 
x8SS under the circumstances the court shall teel justine 
in setting that estimate aside for traud or gross mustake. 
[In the latter case possibly here may be a recover, upon 
a guantum meruil: but with that. this court at present 
has no concer’rn. 

NorMAN WILLIAMS. 

CrARLES S. Hour. 


i//ornevs for Plaintiff in Error. 
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CHICAGO, SANTA FE & CALIFORNIA RAILWAY 


COMPANY, 
| rntitf hal here 


JOHN R. PRICE et al... for use etc.., 


ARGUMENT FOR’ PLAINTIFF IN ERROR 
IN REPLY. 


The field of discussion in this case. which 1s narrowed 
on one side by the admissions of the brief tor defendants 
in error, has been greatly extended in another direction 
by the introduction of a new and wholly unexpected claim. 
In our tormer briet We took 11 ror cranted that if We 
could establish the right of the railwav company to pay 
only on the certificate of the chief engineer showing thi 
whole amount of work done, then such certificate, if prop- 
erly made. would be the measure of the rights of thi 
parties: and we addressed ourselves chiefly to answering 
the argument by which the trial court was led to ignore 


' 


the question of a final estimate altogether, on the ground 


of estoppel. Qur opponent now surprises us by contend- 


, 


ing. in by far the larger part of his brief, that irrespective 

) itable cir ve hich werht forbid the al 
ot any equitable Cire umstances which might ftordid the ai- 
teration of the figures shown by the monthly estimates, 
those estimates are final. binding and conclusive. In 
other words. the present contention 1s that the monthly 


] — ] ‘ 
estimate of November tst is unchangeable. not because 


‘ } me i alii = 1} 

CIFTCUMSLANCES Have made inequitable tO ALLOW it 
, , } - . 

to De changed, but because the parties /- 

f vided {f if [ Shout" df De Rriai. lt Is perhaps 


not strangve that this bald proposition should be dithecult 


for counsel to adhere to mm is Stric¢ 


ness. and so we tind 
him at various points in his argument attempting to help 
out his view of what the parties intended, by allusions to 
facts and circumstances which, if pertinent at all, have a 
bearing only upon the question of estoppel. We shall 
try to contine our attention, in replying to the first 
branch of his argument, strictly to the question involved, 
which is: Did the railway company and Price, McGavock 
& Co. zufend that the monthly estimates, provided for in 
the contract as the basis for current payments, out of 
whi h ten per cent. Was to be reserved. should absolutely 
and torever tix the rights of the parties, We feel war- 
ranted in saying that there 1s not a railroad engineer or 
contractor in America who would not smile at the state- 
ment of a proposition so contrary to universal custom and 
experience. Nevertheless, if such intention is either ex- 
pressed in the contract, or fairly implied in view of all the 
circumstances, it must prevail: but it should be clearly 


shown. 


WERE THE MonTuLy EstTiMaATes INTENDED TO RE FINAL? 
Phe argument on the other side is colored throughout 


by the constant assumption that 
claims the right to rezv7se and 
but for such revision and CO! ‘ 
assumption furnishes the only basi 


mand that the « power to revis 

} 1] 1. : ‘ 

shall be shown 1n express terms 
contrary. our posit! mois that thr 
never intended to be anvthu 
plies - monthly or ** ,uUnning ¢ 
until now, ever suggested or 1 
** il r/ estim shes. th wo terms 
tract and in common speer h 

a construction which so contrad 


eCnee will not be adopted Lil) Ss 
the only one consistent with 
stances of the case. 
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drew it with the fundament 
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both parties to make them final. Read in the light of 
this assumption, every item of the contract becomes con- 
sistent and intelligible; read in the light of the assump- 
tion made by the other side, the whole 1s reduced to an 
impracticable tangle of absurdities. 

It is interesting to notice that the record contains no 
trace of the theory that the November estimate (and. by 
parity of reasoning, all the other monthly estimates ) were 
conclusive settlements. between the parties. The declara- 
tion ws tramed on a wholly ditterent conception of the 
rights ot the parties. The opinion Ol Judge Blodgett dis- 
closes no consideration of the question in this aspect, and 
his findings of law are expressly based Upon a different 
theory, viz.: that of estoppel by overpayments, which 1s 
discussed by counsel under the second head of his argu- 
ment. Judge Blodgett indeed substantially concedes. 
though he does not tind 1t necessary to decide, that, 1f the 
overpayments had not been made * to the men who actu- 
sally did the work,” the monthly estimates might have 
been corrected by the final estimate. Of course, the ab- 
sence of this contention from the pleadings, and the argu- 
ment and decision below, may not necessarily conclude 
the parties in respect to it. But the novelty of the argu- 
ment, to say nothing of the length at which it is set forth, 
at least suggests suspicion of its sincerity. 

There is significance, too, in the absence of any testi- 
mony on the part of the plaintiffs that they considered 
these monthly estimates final or conclusive. Their notions 
of the legal effect ot the contract. of course, would not 
change the law, but in our search for the zvfention of the 
parties, We may receive important aid from their actions 
and statements. It would have been easy for plaintiffs. 


if the tacts warranted it. to testify that thev settled 


"AA 


with their sub-contractors on the basis of the monthly, 
estimates. believing them to be conclusive and subject to 


no change whatever. On the contrary, the plaintiffs 


testified that in making the payments to sub-contractors, 
Jones, forrest X Bodkin * rehed upon the suwdsfantial 
“correctness ot said papers, and did not then EXPE { clrhy 


“tinal estimate which would reduce the amount shown by 


‘said papers.” ( Printed record, 33. ) 


That is to sav. the, paid on the taith of the monthly 


estimates, not because they regarded them as legally co: 


clusive, but because the thought, as a matter of tact 


ne ee 
thev were suvbsfantially corre: It is a fair inference that 


they did expect a tinal estimate which would svercese the 


amount coming to them, which ts inconsistent, as we shall 


I estimates as 


show. with the treatment ot the monthly 


binding awards. 


It is also Lo be noted that with respect to the te ntion 


ot the parties the November estimate stands on no diftfer- 


ent footing from any of the other monthly estimates 


Phere is no distinction in the language of the contract 


between monthly estimates made at an early stage of the 


work. and those made after it was. as counsel sav. ** sub- 


stantially completed. Indeed. the verv witness who re- 
of unavoidable error in the monthly, 


duced the margin 


estimates aS low as five pel Cent... did S() with specia 
reference to a substantially COl leted state of the work. 


and a fair inference from his testimony 1s ( printed record, 
56) that the margin of error at earlier stages of the work 


The facts found show that a smal] 


Wi yuld be larger. 


amount of grading reraained to be done when the monthly 


estimate of November Ist was made up: but nothing 


pointed out hy ( ounse! to show the intention ot the pa 


ties that a monthly estimate made when a small amoun’ 
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tractors No matter how the urgency ol the work, set 

forth by counsel in his briet. may have pressed upon the 
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In considering this question, of the intention to make 


the monthly estimates tinal and unalterable. we are by no 


means limited, as counsel seems to assume, to the special 
tinding of facts made by Judge Blodgett. That tind- 
ing is equivalent to a special verdict. as has been 
often decided: ¢«. &. in Aatmond vy. Terrchonne, 132 
lL’. S.. 192, and the other cases cited in the brief for de- 
fendants in error. but a special verdict, to be conclusive, 
must be found wacer correct tustructions: and in like man- 
ner a special finding of facts in a case tried without a jury. 
must be based on a correct theory of thelaw. The legal 
conception of the case under which this special finding 
was made is expressly set forth in the finding itsell 
(Printed record 17), and it distinctly commits the court 
to the estoppel theory, as does the opimon, which, by the 
way, Is as truly a part of the record as the special tinding 
af facts, and is valuable for the light it throws on this 
precise question. If this judgment is now to be defended 
on the ground that the monthly estimates were conclusive 
irrespective of any estoppel, then it is obvious that the 
special finding was made under a false theory of the law, 
which vitiates it just as the verdict of a jury would be 
vitated by erroneous instructions. 

Much evidence was offered, as is shown by the bill of 
exceptions, and disregarded by the court because deemed 
immaterial on his theory of the case. 

We do not contend that this court should look bevond 
the special findings, to see whether the judgment can be 
upheld on the ground adopted by the trial court; but when 
itis sought to be sustained on a chol/y different ground. 
the special tindings would be a trap to catch both the 
court and the suitors, if they were held to be the complete 


statement of all the facts. The very act of the court in 


ee 
call. — 


disregarding the other evidence is error in «the rulings 
“in the progress of the tnal” which may be reviewed 
here 


a 4} Ps ‘ - } : 
In the liorht or these considerations it 18 at teast neva- 


_ 


- ] ‘ ] - i ’ } | 
LIVE LN shown to be unlikely that the monthly Statements 


were intended to be tina! 


All the circumstances of the construction. with the 


tacts which are matter of Common knowledge as to the 
haste that attends such enterprises and the Impossibility 
of accurately measuring as the work proceeds, make tt 
in the highest degree improbable that the contractor, any 


= - 


more than the railroad company. intended to cut oft thi 


possibility of revising these monthly estimates, which 
were known to be tn their nature mere approximations, 
The language of the contract. which the court will read 
is it was written, in the light of common experience and 


: ’ } , — = j } - : . 
the understanding current among railroad builders, 1s 


a 
? ; 
; 


consistent onliv with a sharp adistinction between the « urrent 


monthly estimates and the estimate or certificate on which 


inal payment was to de mad 
Phere 1s. in the first piace. the recogmtion of “ run- 


“ning — and * tinal” estimates. incidental so tar as_ the 


ad 


present point is concer i. Dut all the more significant 
for that verv reason. Counsel seems to tind pleasure In 
spinning a web of technical refinement out of the words 


al : Trtk 7. @-. OF -_acrranmt hich read 
AODOVE mentioned Wd) OLE paragraph, Whoich reads as 


7 
tollows: 


«~The party of the second part may at any time pay 
so much of the money due the party of the first part on 


, ‘> } r- ‘ } 
the running Or imal CStimates adove mentioned, etc. 


The clause Wil hye COONSLTUE dl as othe clauses are Con- 


strued, so as to give every word and phrase a meaning. 


_ 


if possible Counsel is pleased to argue that the word 


final — i this clause can have no meaning. because 


‘ ; —s 

there 1s no such thing as a final estimat -adove men- 
, _ , 1} : co. on ' Nthe on 

tioned. We respectfully insist that if either part of 

: } ] 7 . 

the sentence 18 to bh disrevarded 1] should he the COon- 
4 +] 

ventiona md tormal part @)| lm’ eNpDression “above 


mentioned rather than the substantial word «tinal. 


which is used in obvious contrast. and antithesis to 


Poet a4 | 7 +} " yy) 
mut 1 lakes no effort ol Live mmaginauion, nol 


i . } : : 
eyen a very careful scrutinv. to tind the menuon ofa 


tinal certificate. for which counsel searches tn vain. In 
clause >» il IS provided 

That whenevet this contract shall be § com 
pletely performed on the part of the said party 
of the first part. avd the cugiune has certified the saime 
j rel Me’. thre said part Or the Ses ond part shall Wwith- 
in ten davs thereatter pay to. said party of the. first part 
inv remaining sums due tor said work. according to 
this contract. as tollo Vs, LO) Wil lon clearing, per 
acre. twenty dollars CLA 


: : , - , or : 

\\ hatis**the same 4 I INargued on Tae O he side that this 

certificate of- the engineer 1s to cover simply the tact that 
} | } ' ‘ ] > ‘ 4 | ] ] ° 

the work has been « mpieted. Ibu with all deference to 

lan ' | 1} 

Le TECNMUILY or COUTISE 7] ta SLUT¢ heli he Wil nol Suc- 
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i ro i 
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certificate the tinal estimate of the work done. but how 
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WOrkK Nas Deen compieleda s \nd if the monthly estimates 


are necessarily maccurate. the maccuracies must natur- 
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AIWAVS De remembdercd Lt! 
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rect to any extent Wwhateve 


le under this head 


unCcOr- 
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rive 1) MILTON OF Live oLUnel 
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Would na peen more natl- 

the certiicate ol COM pit Lion 
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There is another provision which throws lght on this 
question. Section 5 of the contract ( Printed Record, 27 ) 
provides for the payment by the company of any damage 
done D\ the contractor to adjacent property and for the 
deduction of the amount so paid, “from the value Ol 

work done under this contract.” If the ten per cent. 
reserve had no other function. as counsel insists, than to 
serve as a guarantee for the completion of the work: and 
if. as he distin tly declares, the right to the ten per cent 
became absolute and fixed upon the approval of the 
monthly estimate, so that the right of action could be 
assigned anc the ten pel Cem. re overed Irrespective oO! 


between the parties, then it 1s 


the Stute of] the account 


} 


diticult to see how this damage clause could remain 
effective. For. whatever mav be true of the railway 
compan \ and the contractor. 1t is clear that the adjacent 
"bt | " ] ; 1; .4 ; ’ +} , a : , t+ 
Prope rLV-OWhC] would nal %’ LIMITE? tm Le pore sentation 
of his clam within the month during which the damage 
occurred. But (>) the theory o! the other side. f pre- 


, 
t} 
‘ 


ied altel he monty there would he ate) fund applicable 


to the pavment, since minety per cent. of a fixed and 
unalterable indebtedness would he paid, and the ten per 
cent. reserve Was suby ct to no contingenc\ CNG epi that 
e) Gat | | te me A let () ()] hie () ik . : ‘he il } Is lal it’ 
mip tion . 2 wor | truth 1 that tl 
Whole contract becomes an Impracticable absurdity the 
moment it 1s attempted to treat the monthly estimates as 


tinal. “Che whole scheme ts out of joint. 


Phe contract In various ways recognizes the impossi- 
bility of accurate measurements cS the work progresses 


hus in section 11 of the specifications (printed. record. 


, 


page 24). ** measurements will be made by the cubic vard 
- from true measured prisms indicated by the cross-section 


* notes or slope stakes of the engineer.” Every member of 


this learned court ts sutliciently familar with railroad con- 
strucuon to know that as the work progresses no such 
measurement ts possible. Ina distance of titty miles, undet 
‘apid construction, there would on any given date be not 
less than filty jagged and incomplete ends of embankments 


bridge ends and the like. which could by no possibility be 


measured in accordance with the specifications until the 


. _ — ; : , 
outlines Were tilled Im ana tine prism made ¢ ompiete, 
Again, both 1 the specifications ‘section I 2. printed 
; : : ] ny 
record, 2 } ) and 1) the ¢ ontract printed record, 24s 20). 


it is minutely provided that the work shall be estimated 


‘ 


not according to the way it was actually performed, but 


in such‘a wav as to make the least cost to the company. 


- 1} > + . 4 | . _ 
regvardiess of the tact tha ine contractol mvit\ have 
t ° 
, : ; ; ry’ ' 
chosen to pursue a aqdifferent method. his is the clear- 
est possibile recogmuon of the expectation of both parties 


Cr ws Completion 


: , “2 , 
that the work snould De estimated a i 


and that 1t should be yudeed by what an e 


Meer Could 


ne 
~ 


see of the «true measured prism. Irrespecuive oft the 


=. — ‘ 
particular method pursued D he contractor. 
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cases we cite do not tu upon the question ot a dis- 
crepancy between the monthly and tinal estimate. ‘This 
IS not So Stran¢ve Whe! Is 1 nembered that we did not 
cite them for that purpose, but we believe it 1s true that 


there is an absence of authority on either side of this 
precise question. 

The only case we have found which expressly dis- 
cusses the relative efttect of monthly and tinal estimates 
in case of discrepancy between them is Cram/ish v. Wi/- 
mington & Western Ry. Co.. 5 Del. Chancery, 270, in 


which it is held that the monthly estimates are merely 


approximate, and not intended to be binding. LU nfortu- 


nately for the value of this case as an authority here. the 
decision was based upon an express stipulation in the 


contract, that the monthly estimates should so be reo irded 


, 7 . —_ "4 } } 
he two Cases 1n «| Vermont. cited on the othe side, 
SPOW an equal infirmity in the opposite direction, for the 


report of the tacts discloses no provision, express or 


oo 
° 


, - | ee : . , 

IPTd ped lor a final estimate, and ludve Redtield held. 
a a. | ‘ es. t] _ . ided 

that the periodical estimates, Deming the only ones provide 

? } ] ‘ . 4 . ' . 
for. should be made accurate. leven this was not square- 
.4 * . 4 . 1 
i\ de mica. SINCE the monthly CSLIMATCS themselves were 
, ile t ; } Sas | re | ts 
Sect aside tor Traudulent undervaliuauon. 
} 


The reasons given by Judge Redhfie 


~ 


d for supposing 
that the monthiyv estimates ¢ ould he made Stria thy accurate 
may possibly have been sound in the vear rSss. but we 
think we have shown above. that they are inapplicable in 
this da een Fem taint he ¢ , 

this day ana veneration, and certainly the contract Nas 
CXPressl\ forbidden anny such assumption, by providing, 
as we have pointed out. that measurements should be 
made on a true me asured prism, Ww hie h requires comple- 

, ’ 1 ’ .. + 
ted work: and that the work should be estimated not as 


ti was actually done. but as. in the interest of economy, 


, 1, | > } as ] , 
ought to have Deen dors 
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riers IS «lf Apparent MMUSUNGCTSLANaGInNY OF OUF Aareu- 
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ment as to the basis on which any recovery in this Case 


must rest. \ ounse! States our position to be * that tnere 


— . 


“can be no es 


ceeds to 


We neither di 


if nes, Forrest & 


“party to the contract. — 


hbelabor and ¢ 


stances and in some 


alleged equi es. We Are by 


torm ot action in which this could 


IS 


Lal 
I 


pel in tavor of anv one not a nominal 


and this man of straw he pro- 


’ 
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lemolish. verv much to his own 


‘nv nor athrm that under some circum- 


c>] } 
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forms ction. the sub-contractors. 
) 1} 
Bodkin. ane 


rhthavea right to assert their 
no means sure that there 1s any 

} 
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vw done, but our position 


was andis that in this action at law Jones, Forrest & 
’ |) j F : ° . , 
Bodkin are neiwlhe pa Oo lhe contract noi pa fies lo th 
| ; ‘ * : ‘ . . ” ’ . 
smi, and thal he ments ol these plaintifts, Price, Me- 
(; , re the | | t] 1) 
FAVOCK W Company Willetl e the only rights that can 
here be considered, mus voverned by the contract 
a 1 a , , } 
Ind OV the contract alone Meel/sh \ wherer, 92 bes O.4. 
, , , : . . 
cited by the other side . suit in equity. We have 
said on wmeres 25 lO 4 OT ur tormer briet yrecisely what 
3 cial pe 2. . ~ | ~{ . a (CU; i i 1 i «lt 
4} at i . 7) . t t | 
. We WCAaAl OF) LIL SLIDE 4 btidi VN ¢ respectlully ITISISL | lal 
; ' ' ’ 17 
the discussion on the other side pages 39, 40) IS wholly 
Iirreievant as an answer to our argument. 
We have also stated our position, which we see no rea- 
son to moaiy, in respect to the supposed right ol Jones, 
‘mer ‘ > IL ae , levct rt , | 
korres si WN MMIAK IT) {) Iv OOK CLO LOVE ot estloppe iis 
| ; , . oe + . 
tne successors in interest original contracting party 
‘| his contract Was 3) sS1g (i i) lone Ss. ae never De- 
can entitied to the rroceeds of the contract. but 
' ’ } -_ , ‘7 ’ i | j ’ , - . ’ 
oniv to ninety pe ‘ fie Nad. 11 18 true, Io! 
SCOTTIC purposes re*T ie ( | ~ | lt) the Cont ict. hut <ill 
Mterest wi newne tee! the rigfnts nor rose su 
’ 
perior tot ul LIeS ¢ the original contractol 
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mount due on DonNdS,. Which are assigvgnadDile DV Statute anc 
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ynich. as t 
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ne court savs, are “S a0 irticle of Commerce. 


‘ ‘ ‘ ia } ‘ ‘ ° : 
see 16S. & R. 21) analogous in most parti uiars to prom- 
ssory notes 

(ous argument that Live supposed estoppel could i 
not apply Decause the payments were made in con- 
lente ; 4, ] , ¢ Lach 1] } ] < - 
CmMpiaton OF a Tal CStUmMate, Wier would Change tne 
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howing of the monthhes. is met in part Dy the reiteration 
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we have already Tully discussed, lf the court is con- 
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mced th ne parties intended a final estimate, then oul 
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Phe othe attempted answer to this branch of the aroeu- , 
ment is, that even though a tinal estimate might. have been 
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! ry)? ley } meh i) 7 iy noth . ’ ] ly : ld in 
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cl mul as we Nave said. the court. conceding in eficet 
the impossibility of making the monthly estimates accu- 
, ° ’ ’ , 
rate, refuses us the nmght to make am change at all. 
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Qur argument. that Price could not > recover = on 
the ground of estoppel. because he had lost nothing, is 
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answerea OV anoirne Or lilt Ingenious retinements ol r 
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language in which counsel has shown himelf a master. It 
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irgued wilh an appearance OF seriousness, that Judge 
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ire to be paid according to the revision made by Bake 
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lose rs. could be revarded as a adeciaravuon that the, 
had in tact paid over to tones the resery ed ten per COM ee 
stillthe fact would remain that such payment was a vol- 


untaryvy abandonment of their chosen and Sulticient pro- 


tection. and entitles them to no equitable considera- 
ion. The ten per cent. was not payable until the 
engineer should certify the completion of the work, 
which was tirst done in March, 1rS8s. ( Finding ot 
facts. Ree. 16.) The same document which alone 


iuthorized the payment of the ten per cent. gave nouce 
| 
of a controversy as to the amount due. and no payment 


‘ . pe 7 ] . oe . — 
thereattet made hy Price could nave heen made It) TCll- 


ince on the monthly estimate so as to entitle him to the 
| } 
Denelt of an ¢ stoppel 


\n elaborate argument, some = ol which is too rehinead 


lor us to ToloOM Ss Dut up on the fact that the railway 
company. tor 1s own conventence, spit up the Work Into 
tour divisions, Phe drift of thts argument seems to De 
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that each of the tour divisions must be treated by itself. 
ind that the ten per cent. reservedthereon became due 
and pavable without reference to the state of the account 
On th OLner divisions, so. that if the overpayments Onl) 
Diwy ron Gg can he deducted. Call only be by Wat) ot 


recoupment, which must be governed ‘by equitable prin- 


\ suthcient answet to this is that the ten per cent, 
oes not become due at all uncle r the contract until the 
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the action of the parties. as shown bv the hndaing of tacts. 


so intended: otherwise. how 


-f 


-f 


’ 


shall we account for the two items specially me ntioned,. 
which overlap from Division g to Division ror (Printed 
Record. IO. |} 


The contract between Pric nd lones is exactly the 


same in this respect as the contract between the railway 


I cing, . 
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COTMPanhy and rice. and in newner is there anv allusion to 


the four divisions, or to any divisions. 


No CuasS¢es iTe ¢ ited tO snow the meaning and 
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found the yudgment on overpayments by Jones to his sub- 
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Supreme Court of the United States. 
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Whereas by stipulation of counsel, printed upon page 282 of the 
record, it was agreed that only certain therein-enumerated American 
patents should be included in the record ; and whereas the letters 
patent #334,460, which issued to Obenchain ou January 19th, 1886, 
recited in said stipulation, is not included in the record as printed, 
It is therefore hereby stipulated and agreed by counsel that the same 
may be now printed and attached to the record in the Supreme 
Court. 

ROBT H. PARKINSON, 
Counsel for Defendant. 
R. MASON, 


Counsel for Complainant. 
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Specification forming part of Letters Patent No. 334,460, dated Jan- 
uary 19,1886; application filed June 22, 1885; serial No. 169,405. 


(No model.) 
To all whom it may concern: 


Be it known that I, John T. Obenchain, of Logansport, Cass 
county, Indiana, have invented certain new and useful improve- 
ments in roller-mills, of which the following is a specification. 

This invention has reference to various features of construction 
of roller-mills, and will be readily understood from the following 
description, taken In connection with the accompanying drawings, 
in which— 


(Hlere follow diagrams marked pp. 2, 5, 4, & 5.) 


Figure 1 is a side elevation of my improved mill, showing what I 
will term the “transmitting side” of the mill; Fig. 2, a similar view 
of what I will terin the “driving side” of the mill; Fig. 3, a verti- 
eal longitudinai section of the base-shafts Bb, the roll-pulleys being 
shown in elevation above; Fig. 4, an enlarged view of the upper 
right-hand portion of one of the side frames of the mill; Fig. 5, a 
vertical transverse section OF one of the roll-boxes Y : ig. >, a Vere 
tical section, transverse xes of the rolls of the mill, ofa portion 
of the feed hopper, exhibiting the arrangement of the feed-roll, gate, 
XC., such view being Upon a somewhat enlarged scale as compared 
with the previous figures; Fig. 7, a face view of one of the arms J 
of the feed-gate, a portion of the attached fender i being shown in 
section; Fig. 8, a side elevation of a feed-gate, d, with one of said 
arms and a portion of the fender attached; Fig. 9,a vertical trans- 
verse section of the casing below one of the rolls, showing the ar- 
rangement of one of the roll-scrapers ; ig. 10, a side elevation of 
one of these roll-scrapers, its supporting-bridge being shown in 
transverse section; Fig. 11, an end view of the inner end of base- 
shaft P, with its attached coupling-ring, a portion of the latter being 
shown In section; Fig. 12, a plan of one of the worms e, with its ro- 
tary cup-bearing; and Fig. 13, a side elevation illustrating the ar- 
rangement of cam-lever X and lever q. 

In this mill, which is a double-roller mill, a pair of side frames 
support in the same horizontal plane two pairs of rolls, a 
coupled series of shafts across the base of the mill, and a easing 
forming the feed-hopper and inclosure for the rolls. At one side of 
the mill a roll of each pair is provided with a pulley, both these 
pulleys being engaged by a driving belt from below the floor, 
the same belt passing downward between these two pulleys and 
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into engagement with a pulley on one of the base-shafts. This is 
the main driving-belt of the mill, and the side on which it is placed 
I term the “driving side,” and it is illustrated in Fig. 2. At the 
other side of the mill the other two rolls have pulleys which are 
driven by two belts from pulleys on one of the base-shafts. This 
side of the mill I term the “ transmitting side,” and it Is illustrated 
In big. 1. One roll of each pair is supported ina substantially fixed 
position by the frame, the other rolls being earried in pivoted levers 
and held to their work by adjustable swings. In the feed-lhopper, 
above each pair of rolls, is arranged a revolving feed-roll operating 
in conjunction with an adjustable gate. Below each of the miil- 
rolls, within the casing, is arranged a scraper to keep it clear. 

The construction thus mentioned in a general way is well known 
in the art, and the reader of this specification will be presumed to be 
fully acquainted with such construction.. 

My invention relates particularly to the improvements, which will 
be described in detail, and afterward pointed out in the-claims. 

| will first refer to improvements in the driving and transmitting 
mechanism. A represents two pulleys at the driving side of the 
mill. one on a roll of each pair of rolls: LB. the coupled series of 
shafts at the base of the mill; C, a pulley on the base-shafting at the 
driving side of the mill; D, the main driving-belt, passing upward 
from below the floor around the two pulleys A and down around 
the pulley C; E, two pulieys at the transmitting side of the mill, 
one on a roll of each pair, the rolls thus provided being the ones not 
provided with pulleys at their other ends, the pulleys E being offset 
in order that their peripheries may clear each other; F, two pul- 
levs on the transmitting end of the base-shafting; G, two belts at 
the transmitting side of the machine, serving to transmit motion 
from the base-shafting to the pulleys EE; H,a lever at the driving 
side of the mill, pivoted Indirectly by one end to the mill-frame, and 
provided at about its mid-length with a journal-box for one of the 
base-shaits, this journal box projecting outward into the pulley C, 
whose arms are boldly dished, so as to make room for the box; I,a 
bracket rigidly bolted to the mill-frame at the driving side, and pro- 
vided with a horizontal slot, in which is fuleramed the pivot of the 
lever H, which pivot is rigidly fixed in the lever and free to slide in 
the slot, the bracket serving to carry the pivot-supporting slot well 
out sidewise from the miill-fr ime: Rs a somewhat similar outreaching 
bracket secured to the mill-frame at the other end of the lever H, 
and provided with a segmental slot whose are is swept from the ful- 
erum-pivot of the lever which ts supported by the bracket I; K, a 
bolt, which may be provided with a hand-nut, passing through one 
of the horizontal series of holes in the end of the lever Hand through 
tie segmental slot of the bracket J , L,. il lever similar to the lever 
Hf. but upon the transmitting side of the mill; M, a vertical arm 
pivoted to the base of the mill, and furnishing at its upper end the 
fulerum-bearing for the lever L; N, a lever similarly pivoted to the 
base of the mill, and, provided with a handle at its upper end, and 
with a segmental slot whose are is strack from the fulerum pivot of 
the lever L; and O a bolt, which may have a hand-nut, passing 
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through any one of the horizontal series of holes in the end of the 
lever L, and through the slot of the lever N. The lever H at the 
driving side of the mill permits the base-shaft at the driving side of 
the mill to be raised and lowered and fixed at any desired point, 
whereby the driving-belt may be put in proper tension. In some 
cases the driving-belt D cannot be brought upward in true vertical 
lines, and it may then become desirable to shift the pulley C hort- 
zontally, in order that the pulley C may not come in contact with 
those portions of the belt D which pass angularly through the floor. 
This is done by putting the bolt K in the proper one of the holes of 
the lever, thus shifting the lever and its shaft horizontally, the ful- 
crum-pivot of the lever being at liberty to take its end position in 
the slot of its supporting-bracket. This side adjustment of the pul- 
ley C isa permanent adjustment, and is made once for all when the 
angle of the driving-belt has been determined. At the transmitting 
side of the mill the lever L enables me to adjust the pulleys F ver- 
tically, so as to properly strain the belts G, the operation for which 
is the same as that of straining the driving-belt upon the other side 
of the mill. On the transmitting side, however, there are two belts 
to strain by one adjustment, and one may require more straining 
than the other. This requires that the pullevs F shall be capable 
of a horizontal adjustment, which is lable to be needed at any time. 
The pivoting of the levers M and N permits a free end movement 
of the lever L, and when bolt O is loosened the lever L may be 
simultaneously adjusted vertically and horizontally until both of the 
belts G are under proper strain, after which the bolt O, being tight- 
ened, clamps the lever tightly and makes the entire lever structure 
rigid. The two handles upon the levers L and N render the double 
adjustment easy of accomplishment, and enable the results to be 
measured by that peculiar quality of feeling for which no proper 
substitutecan be found. ‘The lever L, instead of having its fuleram 
carried in the pivot-lever M, may obviously have its pivot slide in a 
horizontal slot, the same as the lever upon the other side of the mill; 
but the lever M will be found to add much to the freedom and deli- 
‘acy of the adjustment. The two pulleys F are of the same diam- 
eter, are on the same shaft, and revolve together at the same speed. 
Two separate belts lead from these pulleys to the roll-pulleys E 
above. <A single broad pulley will perform the office of these two 
pulleys. The object, in the construction illustrated, in having two 
pulleys is to permit the lever I, to be disposed between the planes of 
the two belts. The double-pulley arrangement is not at all essential. 
The rim of the inner pulley may, if desired, be extended outward, 
so that one broad pulley receives both belts, and the lever L mav be 
curved to reach the box within the pulley, precisely as is done in 
the case of the lever H at the other side of the machine. | particu- 
larly call attention to this feature, as I wish it understood distinetly 
that I consider a single broad pulley adapted to operate the two 
belts as the mechanical equivalent of the two narrow pulleys re- 
ferred to. The two pulleys form simply compounded pulleys. — It is 
desirous that the adjustment independently of the two base-shafts 
shall not throw the base-shaft pulleys so much out of line as to in- 
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terfere with the proper working of the belts. I provide against any 
disalignment of the belted work by so arranging the parts that 
either of the base-shafts may be adjusted without affecting in any 
degree the other. I articulate the base-shafts together, as seen in 
Fig. 3, in which P represents the driving one of the base-shafts car- 
ried by the bex of the lever H, carrying the pulley C, and provided 
at its inner end with a fork, r, forming part of a universal joint; 
P P, the intermediate one of the base-shafts forked at each end; 
P P P, the transmitting one of the base-shafts, carried by the box 
of the lever L, carrying the two pulleys, fF, which are internally 
dished so as to admit the box between them, and provided with a 
coupling-fork ; and Q, universal coupling-rings disposed around the 
forks at each juncture. The base-shafts P and P P P have each a 
coupling-fork at their inner ends, and the base-shaft PP has a 
coupling-fork at each end. In the case of the base-shaft P P P, the 
There are thus four similar coupling-forks, and these, with the two 
coupling-rings Q and their set-screws, form two universal couplings, 
Set-screws pass through the ends of the forks and engage in holes in 
the inner peripheries of the rings. Each ring has an interior elr- 
cumferential channel or groove, ¢ Ojl placed within the ring 1s 
kept in these grooves by centrifugal force, and serves to oil all of the 
screw-bearings. The coupling thus presents a fairly-smooth exte- 
rior and will not throw oil outward. It will be seen that the base- 


shafts, with their two universal joints, permit of one end. shaft 


being adjusted without disturbing the other end = shaft, and 
without disturbing the alignment of the belts. The lever L 
passes between the two pulleys F, and the inner one of the two 
pulleys is cast directly upon the fork of its part of the counter- 
shaft. 

I will now refer to the means for supporting the roll-bearings, re- 
ferring to Figs. 1, 2, and 4. Two of the rolls—one of each pair—are 
supported in the framme in a substantially fixed position, as usual, 
the other rolls being carried in boxes and adjustable levers, it being 
understood, of course, that the rolls are similarly prov! led at each 
side of the mill. 

In the drawings, R repres nts the a liustable roll-be aring levers 
pivoted at their lower ends to the frame, and provided at their 
upper ends with handles; S, springs adjustable in tension by means 
of nuts upon the shanks of the springs serving to clos: the rolls; T, 
a serew connected to the upper end of the lever R, and having its 
inner end supported freely by the mill frame, and provided with a 
hand-wheel; U,a nut upon the screw T, engaging against the mill- 
frame, and serving to limit the approach of the roll; V,a nut upon 
the screw T, provided with a horizontal knife-edge bearing imping: 
ing against the inner face of its lever; W,ahand-nnt npon the serew 
T. serving, with the nut V,to clamp the lever R; and X,a cam 
provided with a hand-lever and pivoted to the mill-frame between 
the contiguous ends of two screws, T. The tension of the springs 5 
may be adjusted to bring the proper closing force upon the rolls, 
and this tension may be tested at any time while the mill is work- 


6 


ing, or while the adjustment is being made, by pulling backward 
upon the handles at the top of the levers. The nut U serves as a 
rigid limiting stop to the approach of the rolls,and it is the 
duty of the springs to simply maintain the movable roll in’ proper 
position, as determined by this stop, with sufficient force to prevent 
the separation of the roils while properly at work, and at the same 
time to allow the rolls to automatically separate In case foreign mat- 
ters seek to Piss between them. Very little force Is required to hold 
the rolls together ; but it has been the custom to put the springs of 
roller-mills under an entirely uncalled-for amount of tension, simply 
because there was no provisions for measuring the tenston of the 
springs. The result has been that the rolls would not open freely 
enough to pass foreign hard matter without injury. I have dis- 
covered that if the springs of my mill are adjusted into such strain 
that the rolls cannot be freely opened by a pull upon the handle at 
the Lop of the lever R the are under Unnecessary strain. [ there- 
fore adjust the springs until their strain, measured by the pull upon 
the handle, is sufficient for proper work, but not unduly excessive. 
| place the spring S below and entirely independent of the gage- 
screw ‘Il’, so as to leave the same unencumbered by the presence of 
the spring. The nut U constitutes simply an abutting element for 
limiting the inward movement of the lever R. As the lever Rh oscil- 
lates the screw T is at liberty LO partake of a hinge-like motion upon 
the kuife-edge bearing of the nut V,and the nut W serves as a 
means for taking up all lost motion where the serew engages the 
lever. If the serew Thad no other fuaction than to carry the limit- 
Ing-stop formed by the nut U, that nut, instead of being adjustable, 
might be fixed upon the serew,and the adjustment might be effected 
by moving the nuts V and W upon the serew. The ends of the 
screw ‘Tapproach near tothe cam X. When this cam ts turned, 
the two screws are thrast apart and the rolls are quickly opened in 
an obvious manner. ‘The cam acts upon the ends of the screws pro- 
jecting beyond the nuts U, and the degree of this projection may be 
altered by adjusting the serew through all of the nuts. It isobvious 
that each side of the mill is to be provided Witha roll-opening lever. 
Provision is made for permitting the bearing-boxes to align them- 
selves upon their journals in the event of the mill not being squarely 
erected : for py rmitting the ( nds of the rolls to be adjusted verti- 
cally and independently, so that the two rolls of a pair may be 
brought into perfect parallelism, and for enabling the journal-boxes 
to be kept ina condition of closely fitting upon their bearings. The 
yournal-b XS, Instead of being rigidly supported in the frame and 
levers, are carried adjustably in gimbal-rings supported adjustably 
in the frame and levers 

in bigs. 1, 2, and 5, Y represents the journal-boxes, which have 
common self-oilling features, not necessary to deseribe, which are 
divided so asto form box and eap; Z, the gimbal-rings in which the 
boxes are supported Upon thie points of two oppositel y-disposed sel- 
SscTcWs, and which are themselves supported Upon similar set-screws 
In the supporting part of the mill-frame and box-carrving levers ; 
a, set-screws through ears on the box-caps and linpinging against 
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similar cars on the box-body.; 5, a round-edged rib upon the box- 
cap engaging in a groove in the box-body. The gimbal arrange- 
ment permits the two boxes of a roll to align themselves, and per- 
mits the opening motion of one end of the roll independent of the 
other end. The set-screws of the gimbal itself permit the rolls to 
be adjusted into parallelism with each other, and the set-serews im- 
pinging upon the journal-boxes serve not only as gimbal-pivots, but 
also as a means for closing the journal-boxes. The set-screws a serve 
to limit the closure of the boxes, so that a neat close fit Upon the 
journal may be preserved without binding the journal, and the rib- 
and-groove feature at b endows one side of the box with a hinge-like 
action, so that the set-screws a are only needed upon one side. It 
will be seen from inspecting Figs. 1 and 2 that the lower set-screws, 
which are secured through the gimbal-rings supported in the levers 
R, appear to be obstructed by the levers. The levers are mortised, 
SO as to permit these screws to have room. 

I will now refer to the feeding and feed-regulating mechanism, 
referring to Figs. 1, 2,6, 7, and 8. ¢ represents the usual feed-rolls 
placed in the hopper-throat, one above each pair of rolls, and “ar- 
ranged to be driven by belt, as usual; d, a feed-gate in the form of 
a rotary cylindrical bar, with its periphery In or nearly in contact 
with the periphery of the feed-roll, and serving to normally pre- 
vent any outflow of grain, each of the wates being provided at one 
end exterior to the hopper with a segment of a worm-wheel; e, 
worms engaging these worm-segments and having their shafts ex- 
tended outward, Iree from any Lye aring, and provided with enlarged 
extremities, forming at once handles and weights; /, rotary cups se- 
cured to the outer surface of the hopper and forming the bearings of 
the worm-shafts; g, (see Figs. 1 and 15,) a weighted lever pivoted to 
the journal of one of the feed-rolls exterior to the hopper, and car- 
rying a tightening-pulley engaging the belt by whieh the feed-rolls 
are driven; A, a longitudinal evlindrical groove in each of the feed- 
gates, adapted, when the feed-gate is turned to proper position, to 
leave more or less gateway for the pPussape of grain between the feed- 
roll and gate; 7, a sheet-metal fender secured to the gate and form- 
ing an adjustable partition across the feed-hopper parallel with a 
feed-roll ; j, arms secured adjustably to the ends of the feed-gates, 
and each provided with a shank to serve in attaching the fender: 
a adjustable springs secured tothe feed-h ypper and serving to press 
the fenders inward, so as to lessen the width of the compartment 
of the feed-hopper occupied by the inflowing grain ; and qg, sockets 
secured at each end of the fenders and engaging the shanks of the 
arms /. 

In ig. | it will be seell that one ol the feed-rolls Is driven by au 
belt from one of the mill-roll shafts, this belt being kept in working 
tension by the tightening-pulley on the lever g. This lever has a 
weighted handle, by which it may be lifted and the feed thus stopped 
by hand, and the hub of the cam-lever X is provided with a projection, 
u. which will lift the lever q when the roll-opening cam 1s operated. 
This feature is clearly shown in Fig. 15. Thus when the mill-rolls 
are opened the feed-rolls cease to revolve. ‘The second feed-roll is 
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driven by means of a belt from feed-roll to feed-roll, as shown in 
ig. 2. When the worms e engage the worm-segments, as seen in 
Fig. 1, the worms may be revolved and the feed-gates turned to 
present at kh any desired amount of gateway. The worms e¢ are held 
into engagement with their worm-segments by gravity, and they 
may be turned up perinanently out of engagement with the worms, 
and there retained by friction or by other suitable provision, the 
pivot-cups f forming the swiveling journals for these worms. When 
the worms are thus disengaged from the gates, the gates will obvi- 
ously be turned, by the force of the springs 4, into a position about 
as shown in Fig. 6, in which the gateway Is entirely closed. Grain 
flowing into the hopper in the usual manner will now impinge 
against the fenders 7, and these fenders will thus be opened outward, 
thus opening the gateway more or less. In this manner the amount 
of gate-opening is regulated by the rate at which grain 1s admitted 
to the hopper of the mill. The effect of the inflowing grain upon 
the fender is regulated by adjusting the tension of the spring & in 
“an obvious manner, ana the effect of the movement of the fender 
upon the rotation of the gate is effected by altering the annular po- 
sition of the arms upon the gate, so as to alter the relation which 
the plane of the fender bears to the giaite-yroove h. 

The construction of the scraping devices is peculiar, and will now 
be referred to. lig, 9 Is an interior view of the mill-casing at a 
point below one of the rolls, showing one of the serapers; and Fig. 
10 is a face view of aseraper. / represents the scraper in the form 
of a blade as long as its roll, and provided at its center of length 
with drilled lugs; m, a bridge-piece across the casing transverse to 
the rollsand midway of their length, and provided below each roll 
with outwardly-projecting lugs provided with vertical set-screws ; 
n, a gutter-shaped casting whose groove rests upon the set-screws of 
the bridge-piece, and which is provided with an outwardly-reaching 
weighted arm; p, a pin projecting upward from the weighted gutter- 
like casting through the lugs upon the face of the scraper. The 
scraper bears in the usual manner upon the rolls, and the seraper 
isat liberty to swivel upon the pin p, and thus find a fair parallel 
bearing upon the roll. The seraper structure fulerums upon the 
set-screws, and the weight keeps the scraper in proper contact with 
the roll, while the set-screws permit the structure to be adjusted 
vertically, so as to alter the angle at which the scraper presents itself 
to the roll, and they also permit each end of the scraper to be inde- 
pendently adjusted vertically. 

| claim as my invention— 

l. In a roller-mill, the combination of a supporting-frame, two 
pairs of rolls supported thereby, a pulley upon the transmitting end 
of one roll of each pair, a base-shaft below said two pulleys, com- 
pounded pulleys F upon said base-shaft, a pulley on the driving 
end of eaca of the two other rolls, a horizontal lever disposed below 
the last-mentioned two pulleys and pivoted at one end to the mill- 
frame, a base-shatt supported in said lever and coupled to the base- 
shaft at the transmitting side of the machine, and a pulley upon 
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the base-shaft at the driving side of the machine, substantially as 
and for the purpose set forth. 

2. [In a roller-mill, the combination of a supporting-frame, two 
pairs of rolls supported thereby, a pulley on the transmitting end 
of one roll of each par, a base-shaft disposed below said pulleys, 
compounded pulleys F upon said base-shaft,a pulley on the driving 
end of each of the other two rolls, a horizontal lever disposed below 
said last-mentioned pulleys and pivoted at one end to a fuleram- 
slot, and provided at the other end with a tightening-bolt and a 
series of holes for the bolt, a base-shaft supported by said lever and 
coupled to the base-shaft at the transmitting side of the machine, 
and a pulley upon the base-shaft at the driving side of the machine, 
substantially as and for the purpose set forth. 

3. Ina roller-mill, the combination of a mill-frame, two pairs of 
rolls supported thereby, a pulley on the transmitting end of a roll 
of each pair, a base-shaft below said pulleys, compounded pulleys F 
on said base-shaft, brackets I and J, secured to the frame, lever H, 
bolt K, a base-shaft carried by said lever and coupled to the base- 
shaft at the transmitting side of the mill,and a pulley, C, upon the 
base-shaft at the driving side of the mill, substantially as and for 
the purpose set forth. 

4. Ina roller-mill, the combination of a mill-frame, two pairs of 
rolls supported thereby, a pulley on the transmitting end of a roll 
of each pair, a base-shaft below said pulleys, compounded pulleys 
upon said base-shaft, a pulley on the driving end of each of the 
other two rolls, slotted brackets I and a lever i, belt K. a base- 
shift carried by sald lever and coupled to the base-shaft at the 
transmitting side of the mill, and pulley C on the base-shaft at 
the driving side of the mill, substantially as and for the purpose 
set forth. 

5. In a roller-mill, a supporting-frame, two pairs of rolls, a pulley 
on the driving end of one roll of each pair, a pulley on the trans- 
mitting end of each of the other rolls, a horizontal lever disposed 
below the last-mentioned pulleys ana carrying il journal-box, a 
base-shaft carried in said Journal-box compounded pulleys F upon 
said base-shaft, and a base-shaft at the driving side of the mill, pro- 
vided with a pulley and flexibly CO ipled to the base-shaft at the 
transmitting side of the mill, substantially as and for the purpose set 
forth. 

6. In a roller-mill, the combination of a supporting-frame, two 
pairs of rolls, a pulley on the driving end of a roll of each pair, a 
pulley onthe transmitting end of each of the other rolls, lever L, 
carrying a journal-box and having a shifting pivot, a base-shaft 
supported In such journal-box, compounded pulleys I Upon said 
buse-shaft. slotted lever N, bolt O, and a base-shaft at the driving 
side of the mill, provided with a pulley and coupled to the base- 
shaft at the transmitting side of the mill, substantially as and for 
the purpose set forth. 

7. In a roller-mill, the combination of a mill-frame, two pairs of 
rolls, a pulley upon the driving end of a roll of each pair, a pulley 
upon the transmitting end of each of the other rolls, lever L, a base- 
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shaft supported thereby, compounded pulleys F upon such base- 
shaft, levers M and N, bolt O, and a base-shaft at the driving side 
of the mill, provided with a pulley and coupled to the base-shaft 
‘at the transmitting side of the mill, substantially as and for the pur- 
pose set forth. 

8. In a roller-mill, the combination of a mill-frame, two pairs of 
rolls, a pulley on the driving end ofa roll of each pair, a pulley 
on the transmitting end of each of the other rolls, a horizohtal lever 
provided with a handle and a shifting pivot and disposed below 
said last-mentioned pulleys, a series of coupled base-shafts, com- 
pounded pulleys F, pulley C, slotted lever N, provided with a handle, 
and a bolt engaging the two levers, substantially as and for the 
purpose set forth. 

9 Ina roller-mill, the combination of a mill-frame, two pairs of 
rolls, a pulley on the driving end of one roll of each pair, a pulley 
on the transmitting end of each of the other rolls, a series of coupled 
base-shafts, compounded pulleys F, pulley C, lever L, provided with 
a handle, lever M, slotted lever N, provided with a handle, and a 
bolt, O, substantially as and for the purpose set forth. 

10. In a roller-mill, the combination of two pairs of rolls, a sup- 
porting-frame, two pulleys at the driving side of the mill, one upon 
a roll of each pair, two pulleys at the transmitting side of the mill, 
one upon a roll of each pair, two levers, one disposed at each side of 
the mill below said pulleys, and each carrying a journal-box, two 
base-shafts, each provided with forks, and one carried in each of 
said journal-boxes, and an intermediate base-shaft reaching between 
the before-mentioned base-shafts, substantially as and for the pur- 
pose set forth 

11. Ina roller-mill, the combination, with roll-pulleys, coupled 
series Of base-shafts, base-shaft pulleys, and base-shaft-supporting 
levers, of coupling-forks at the couplings of the base-shafts, coupling- 
rings encircling said forks, and set-screws secured in said forks and 
engaging outwardly into said coupling-rings, substantially as and 
for the purpose set forth. 

12. In a roller-mill, the combination, with rolls, roll-pulleys, 
coupled series of base-shafts, base-shaft pulleys, and base-shaft-sup- 
porting levers, of coupling-forks at the couplings of the base-shafts, 
set-screws In said forks projecting outwardly,and coupling-rings en- 
circling the forks and provided with interior oil grooves and screw- 
bearings, substantially as and for the purpose set forth. 

13. In a roller-mill, the combination of the rolls and roll-pulleys, 
coupled base-shafts, compounded pulleys F on the transmitting 
base-shaft, outwardly-dished pulley C on the driving base-shaft, and 
lever H, provided with a base-shaft box disposed within. said dished 
pulley, substantially as and for the purpose set forth. 

14. In a roller-mill, the combination of rolls and roll-pulleys, 
base-shafts P and P PP, provided with coupling-forks at their inner 
ends, base-shaft section P P, provided at each end with integrally- 
formed coupling-forks, pulley C, and compounded pulleys F, sub- 
stantially as and for the purpose set forth. 

15. Ina roller-mill, the combination of rolls and roll-pulleys, 


1] 
pulley C, base-shafts P and P P, base-shafts P P P, two dished pul- 


leys, F, and lever L, provided with a base-shaft box disposed within 
said pulleys, substantially as and for the purpose set forth. 

16. In a roller-mill, the combination of a mill-frame, a roll sup- 
ported in the frame, a lever pivoted to the frame at each side of the 
mill and provided with a roll-bearing; a roll supported in’ said 
bearings, adjustable springs to hold the levers in working position, 
adjustable stops to fix the working position of the levers, and _ test- 
ing-handles upon said levers, substantially as and for the purpose 
set forth, 

17. In a roller-mill, the combination of a mill-frame, a roll sup- 
ported thereby, levers R, provided with roll-boxes, a roll supported 
in said boxes, stop-screws T, and springs 8, disposed below the stop- 
screws, substantially as and for the purpose set forth. 

18. In a roller-mill, the combination of a frame provided with 
boxes for a grinding-roll, and having rigid portions projecting above 
the roll, levers pivoted to such frame and provided with roll-boxes, 
grinding-rolls supported in said frame, and levers, springs attached 
to the levers and to said outwardly-projecting frame portions, and 
screws articulated to the levers and engaging such frame portions, 
substantially as and for the purpose set forth. 

19. In a roller-mill, a mill-frame provided with roll-boxes and 
having rigid portions projecting above the rolls, levers pivoted to 
the frame and provided with roll-boxes, rolls supported in the 
roll-boxes, springs attached to the levers and to said upwardly- 
projecting frame portions, and stop-screws artieulated to the said 
levers and having their inner ends supported by said upwardly- 
projecting frame portions, and a nut upon each of said screws 
abutting against such frame portions, combined substantially as and 
for the purpose set forth. 

20. In a roller-mill, the combination of a mill frame and rolls, 
levers carrying the movable roll-boxes, springs for holding the levers 
in working position, cams to serve in opening the rolls, fixed por- 
tions of the mill-frame contiguons to the cams, screws reaching from 
the levers to a position to be engaged by the eatms, and nuts upon 
the screws to serve as adjustable abutments against said fixed por- 
tions of the mill-frame, substantially as and for the purpose set 
forth. 

291. In a double roller-mill. the combination, with a mill frame 
and rolls, of levers R, springs 8S, screws T, with their ends in con- 
tiguitv, nuts U abutting upon fixed portions of the mill-frame, and 
cams X, provided with hand-levers and disposed between the con- 
tiguous ends of said screws, substantially as and for the purpose set 
forth. 

29? Ina roller-mill, the combination, with a mill frame and rolls, 
of levers R, springs S, provided with means for the adjustment of 
their tension, cam-levers X, screws T, projecting through the levers 
and through fixed portions of the mill-frame, nuts U for adjusting 
the projection of said screws through said frame portions, nuts V 
upon one side of said levers, and nuts W upon the other side of said 
levers, substantially as and for the purpose set forth. 
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93. In a roller-mill, the combination of a pair of rolls, a feed-roll, 
weighted lever g, pivoted at the feed-roll and carrying a tightening- 
pulley adapted to engage the feed-belt and be held into action by 
suid weighted lever, roll-opening, cam-lever X,and projection wu upon 
the hub of such cam-lever adapted to engage beneath the lever g 
and lift said tightening-pulley out of action, substantially as and for 
the purpose s t forth. 

24. Ina roller-mill, the combination of a pair of mill-rolls, a feed- 
roll, ¢, a grooved gate, d, provided at one end with a worm segment 
or wheel, a pivot-bearing, f, and a worm, e, journaled in such bear- 
ing and provided with a weighted handle, substantially as and for 
the purpose sel forth. 

25. Ina roller-mill, the combination of a pair of mill-rolls, a re- 
volving feed-roll, a grooved gate, d, a fender, ¢, secured to the gate, 
and a spring, &, substantially as and for the purpose set forth. 

26. Ina roller-mill, the combination of a pair of mill-rolls, a re- 
volving feed-roll, a gate, d, provided with groove h, a fender, ¢, se- 
cured to the gate and fitted to be adjusted axially thereon, and spring 
kK substantially as and for the purpose set forth. : 

ai. Ina roller-miill, the combination of a pair of mill-rolls, a re- 
volving feed-roll, grooved gate d, arms j, provided with shanks, 
fender 7, and sockets g, substantially as and for the purpose set forth. 

2S. In a roller-mill, the combination of a mill-roll, a central 
scraper-support disposed below the roll, a pair of vertical set-serews 
in suid support, a gutter-piece, N, provided with a weight and rest- 
ing upon the points of said screws, and a scraper, /, attached to the 
vutter-pleee, substantially as and for the purpose set forth. 

29. Ina roller-mill, the combination of a mill-roll,a rigid support 
secured below the roll, a central pia, p, horizontally pivoted to said 
support, and a seraper, /, pivoted to said pin, substantially as and 
for the purpose set forth. 

30. Ina roller-mmill, the combination of a mill-roll, a seraper-sup- 
port, m, provided with vertical set-screws, a weighted gutter-piece, 
n, resting upon the set-screws and provided with a pin, p, and a 
scraper, /, pivoted to said pin, substantially as and for the purpose 
set forth. 

JOHN T. OBENCHAIN, 

Witnesses: 

JOSEPH HALLANAN. 
R. J. FORGY. 


| Endorsed :] Supreme Court U.S. 1890, October term. No. 1485. 
The Consolidated Roller Mill Co., appt, US. ht. R. Walker. Stipu- 
lation and addition to reeord Filed Dee. 20, LSDO. 
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SUPREME COURT OF THE UNITED STATES. 


CONSOLIDATED RoLLeR MIL! Co., Appellant, ) 
vs > No. 1485. 
kh. R. Walker 


It is stipulated by counsel that United States letters patent to 
William D. Gray, No. 228,525, dated June Sth, 1880, was put in 
evidence during the examination of Jesse M. Smith, a witness on the 
part of complainant, as appears on page 18 of the record, and that 
as the same appears to have been omitted from the record, of which 
it should constitute a part, a printed Patent Office Copy of the speci- 
fication and drawings may be made part of the record (according 
to the stipulation printed on the same page), and that the same may 
be printed and attached to the record as though it had been included 
therein. 

Rh. MASON, 
Of Counsel for App't. 
ROBT H. PARKINSON, 
Oy Counsel for Appellee. 


4 UniItep STATES PATENT OFFICE. 
Wittiam D. Gray. of Milwaukee, Wisconsin. 
Polls for Reducing (, ‘ain, Mi ‘dli (Ws, VC. 


Specification forming part of Letters Patent No, 228,525, dated June 
S, 1880; application filed May 2, 1879. 


To all whom it may concern : 

Be it known that I, William D. Gray, of Milwaukee, in the county 
of Milwaukee and State of Wisconsin. have invented certain im- 
provements in grinding-mills, of which the following is a specifi- 
cation. 

My invention relates to that class of mills in which horizontal 


ac 
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grinding-rolls arranged in pairs are employed; and the invention 
consists In the improved arrangement o! belts and pulleys for com- 
muniecating motion to the rolls, and in other minor details herein- 
after deseribed in detail. 


(Ilere fellow diagrams marked pp. 2 & 3.) 


In the accompanying drawings, Figure 1 represents a side eleva- 
tion of the same; Fig. 2, a top-plan view of the rolls and their op- 
erating-belts; and Fig. 3, an end elevation of the same, partly in 
section. , 

It has been found by experience that when the rolls are driven by 
gearing a great deal of noise and a jarring of the parts of the appa- 
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9 THE CONSOLIDATED ROLLER MILI. CO. VS. R. R. WALKER. 
ratus and trembling of the mill-floor result, and this jarring and 
trembling in turn cause an unevenness of operation or grinding and 
a rapid and uneven wear of the rolls. Vo obviate these difficulties 
and produce an even, steady motion | discard the gearing hitherto 
employed, and substitute tl belting arranged in a 
peculiar manner, to give the proper direction and speed to the rolls. 

In the drawings, A represents the frame or body of the machine, 
in the lpper art of While ly are tount dy] bh ph Urs, a Ser ies of erinding 
or crushing rolls.C DE EF. Above the grinding roll s is arranged a 
hopper provided with feeding 1 ls G@ Hl, arranged to deliver the 
grain to each pair of rol 

B represents a counter-shaft, which is represented in the drawings 


as exten: ling transverse ly throueh the base of thy Irame or body 
paralle ‘| with the grinding-rolls, but which may, if desired, be located 
entirely ian its machine 

As represented in Figs. 1 and 2, the grinding-rolls are furnished 
alte rnately “ail opposite ends each with a belt-wheel or pulley, while 
the counter-shaft Bis furnished at one end with one wheel or pulley 


N represents the main driving-belt, which passes to and around 
the pulley C Ol thre roll iM thy re downward and around we h of 
the counter-shaft B, thenee upward and around pulley ~ the roll 
I and back to the source of power, Inmparting to the rolls Cand Ie 
a motion in one direction, and to the counter-shaft a motion in the 
reverse direction Ie OM) tire Dl at Vs van ad (>t) the renr end ol the 
counter-shaft B, belts P and IU pass upward and around pulleys d 
and f of the rolls I) Fy as shown in Fic. 2. imparting to sald rolls a 
motion the reverse of thatot the rolis ( > In this way thetwo rolls 
of each set are caused to revolve toward each other while being all 
driven from a common souree primarily 

The use of belting obviates all the noise incident to gearing and 
produces a much more even and steady motion, each roller being 
driven from thie counter sf) lit, Tnste ad of one from another, as here- 
tofore. 

Another advantage Incident to tlie arrangement ol! belting above 
described is, that by simply removing the pulley of any shaft and 
replacing it with another of proper size, any desired difference in 
the speed Ol the rolls may be OvtTAaATN g \\ hereas in) the case of rearing 
this cannot be accomplish: | excep —— the use of a very com- 
plicated seg itive ot intermedi wheels ) 

In order to adapt he ecounter- shat ie the double pur- 
pose of reve rsing i. motion of certain of the rolis and of acting us 
a belt-tightener, it is mounted, at opposite sides of the frame or body 
A, in boxes swiveled or hung in vokes L, sliding vertically in guides 
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or boxes IK and adiuste lu pana down therem by Screw rods arstems 
S, the swivel-boxes permitting a slightly greater movement of the 
shaft B at one end than at the Od r without interfering with its 
free rotation, and thereby permitting the tightening of the belt or 
belts at one .side of the machine without disturbing those at the 
other | 

In order to adjust and maintain the rolls C D and E F in proper 
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relation to each other, the two outer rolls, C and F, are carried in 

sliding boxes, which are formed each with a T rib or standard, m, 

moving in a groove or way of corresponding shape, the rolls being 

held up to their operative position by springs U, which, in turn, are 
regulated in pressure by screws T 

o Clamping-screws may be arranged to secure the sliding 
boxes () It any desired position 

By the above arrangement of the sliding boxes they are prevented 
from being advanced or retracted unequally, and thereby giving 
the rolls a “ winding ” position. | 

It is desirable that when the rolls are not employed in grinding 
they should he held apart, as otherwise thie V would be liable Lo in- 
jury by direct contact, and also subjected to unnecessary wear. To 
‘ ecomplish their ready separation plac just in front of each slid- 
Ing box Qa rotating cam or eccentric, Y, which when turned in one 
direction permits the box to be advanced, but when given a partial 
revolution about its axis forces and holds back the same. 

The meal, after being crushed by the rollers, sometimes packs or 
cakes together; and for the purpose of regranulating the same it Is 
passed through a disintegrator. 

The disintegrator-eylinder may be mounted on and driven by the 
counter-shaft B, as shown in Fig. 5, in which case the usual sur- 
rounding shell or casing (shown in the drawings) will need to be 
adjustable vertically. 

The peculiar tnanner of or means tor adjusting the shell forms 
nopartof the present invention, and need not, therefore, be deseribed 
n) le tatl he rein. Many arrangements —such us the use of bolts and 
slots, oracdjusting-screws, for example—wil! suggest themselves to the 
skilled mechanic 

Machines of this class are found to be impaired in their operation 
through the heating of the roll r-joul nals To overcome this defect 
| form on the shafts of the rollers, and also on the counter-shaft, 
near each end, a collar, 2, which serves both to prevent end play of 
the shaft and to carry upward continually a supply of oil from the 
chamber or supply z to the upperside of the shaft and box, whence 
it spreads out over the entire surface of the bearing and journal. 

The boxes are each formed with an annular otl-chamber, v, at 
each end, communicating by inclined passages w with the supply 
chamber or sink z. In this way a perfect lubrication of the bear- 
Ings is constantly maintained and heating is obviated 

The feed-rolls G H are furnished at their ends with pulleys q hi, 
which are driven by belts from the grinding-rolls D E, which, being 
stationary, cannot interfere with the tension of the belts, as would 
the adjustable rolls C F. 

[ am aware that various devices have hitherto been emploved to 
regulate the distance between the rolls, in order to govern the fine- 
ness of the material delivered from them, and | am also aware that 
shafts have been made movable in such manner as to tighten belts 
passing over pulleys on other shafts, and I lay no claim thereto; 
but I believe myself the first to construct and organize a grinding- 
miil in the peculiar manner herein shown and described, whereby 
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the single belt is caused to operate the various parts In the required 
directions and the disintegrating-cylinder caused to keep the belt 
tight. 

Having thus described my invention, what I claim is— 

1. In a roller grinding-mill, the combination of the counter-shaft 
provided with pulleys at both ends and having said ends mounted 
In vertically and independently adjustable bearings, the rolls C E, 
having pullevs connected by belts with one end of the counter-shaft, 
and the rolls D F, independently connected by belts with the other 
end of the counter-shaft. as shown. 

a disinte crating evlinder connected 


? Ina roller grinding-mu1ill, 
at its two ends by belts with the rolls, in combination with inde- 
pendently and vertically adjustable supports connected by trans- 
verse pivots with the boxes sustaining the ends of the eylinder, in 
the manner described and shown 

3. Ina roller-mill, the combination of the frame, the cylinder, 
the pivoted bearings hk, the forked arms L, having the bearings 
therein, and the serew S, as shown 

WILLIAM DICKENSON GRAY. 

Wit nesses: 

G. E. PALMER. 
L. R. HURD. 


( ln compliance with the request of the patentee, letters 

patent No. 228,525, granted June 8, 1880, to William D. 
Grav, of Milwaukee, Wis., for an improvement in “ rolls for re- 
ducing grain, middlings, &e.,” are hereby limited so as to expire 
with English patent dated February 12, 1879, and numbered 
ool. 

It is hereby certified that the proper entries and corrections 
have been made in the files and records of the Patent Office. 
This amendment is made that the United States patent may 
conform to the provisions of section 4587 of the Revised 


Statutes. 


20. 


-) 


Signed, countersigned, and sealed this 7th dav of August, 
A. D. 15885. 
[sean] M. L. JOSLYN, 
Acting Seer harry of the Interior 
Count rsigned : 


lk. M. MARBLE, 
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[ Endorsed :] Supreme Court U. 8S. 1890, October term. 
No. 1485. ‘The Consolidated Roller Mill Co.., appt, vr. R.A 
Walker. Stipulation and addition to record. Filed Nov. 26, 1890, 
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SUPREME COURT OF THE UNITED 
OCTOBER TERM, 1810. 


No. 1485. 


CONSOLIDATED ROLLER MILL COMPANY) 


Dp) Br 


Rn. R. WALKER, APPELLEE. 


SUBMITTED UNDER RULE 20, 


ARGUMENT’ OF R. MASON, OF COUNSEL FOR 


STATES. 


'» APPELLANT, 


APPELLANT 


THE SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1890. 


» No. 1485. 


THE CONSOLIDATED ROLLER MILL COMPANY, 
APPELLANT, 


kn. Rk. WALKER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF PENNSYLVANIA 


> . , 7 ‘ , . 
Brief for Complainant, 


The complainant charges the infringement by Defendant of: Letters 
Patent 228525, issued to Wm. D. Gray, assignor, by mesne assign- 
ments to Complainants, for improvements in Roller Mills. 


Defendant denies infringement as charged. 


oe Alleges the invalidity of the patent. 
Alleges the expiration of the term on account of the lapse of 
' First—A German patent to said Gray for the same invention. 
i Second—An Austrian patent to said Gray for the same invention. 
| | GENERAL Rerpiication py COMPLAINANT. 
) The Court below decreed the dismissal of the bill of complaint and 
handed down an opinion, holding: 
| First—That the first claim of the patent was invalid for want of 
novelty. : : | | 
Second—That the alleged invention was not patentable, in view of 
the state of the art, because the patent did not disclose any patentable 
- subject matter in the first claim thereof, said claim being the only one 
4 of which infringement was alleged in the proofs submitted. 
Third—That the patent was not infringed by the Defendant. 
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The Appellant assigns as the errors relied upon : 

Kirst—That the Court erred in dismissing the bill for want of 
equity. 

Second Ih holding that the first claim of the patent Was invalid 
for Wahl of novelty. 

Third—In holding that the said first claim of the patent did not dis- 
close any patentable subject matter, and 

Fourth In holding that the Defendant did not infringe the satd 
patent, 

And, for these errors, the Appellant prays that the said findings and 
decree may be reversed. and that the validity of the said patent may 
he established, and that the Defendant Day be held to have infringed 
the same. 


i4 \| ASI NN. of Counsel for A ppe lant. 


Exrracrs FkoM THE Austrian Parent Law or Avausr 15, 1852 


8. Petitions for exclusive privileges may be lodged with the stadt- 
holder, or with the Judges of districts (judges, delegates, county 
magistrates), to be forwarded by therm. 

Those petitions must be arranved oe to the orm A. 
They nay be delivered by the applicant himnsel or his attorney. Such 
Pra) Th must contain— 

(a2) The christian and family name, profession, and residence of the 
ap plicant . and, in case of his not being settled in the Kimpire, also the 
name, profession, and residence of an attorney domiciled in the Empire. 
Applicants must state their christian and family name, profession, ete., 
even if the privilege is to be worked — a firm bearing a different 
name from that oft the parent eC, ly ) Cli Causes the name of the firm 
chosen Inust be stated, The salad ey pene ‘ver, Inust not correspond 
with an existing firm unless the consent of its proprietor be obtained. 

(4) The name (title) of the discovery, invention, or improvement, 
giving the essence of it. 

The number otf years for which the patent is demanded. That 
number of years cannot exceed fifteen, except by a special grant of the 
Emperor; and those inventions patented already abroad, and which 
are to be imported by their proprietors or hennged assigns, can only be 
patented for the unexpired term of the foreign patent. 

(7?) The statement whether the Rieti. invention. or improve 
ment is to be kept secret or hoof, 

10, Petitions for patents rust he accompanied by— 

(2) The due tax,or the receipt for the same, given by a public treas- 
urer to whom the said tax has been paid. Except that tax, or other 
fees are to be demanded for cl }: Tent, even in th eC Ci ot i previous 
examination on public grounds, 

The patent tax is in proportion to the duration of the privilege, 
and is the same for discoveries, inventions improvements for foreign- 
ers or natives. -It amounts to 100 florins for the first five vears, 200 
florins for the foll lowing tive vears, and 400 florins for the last five 
vears; the annual ratio being 20 florins for the first tive vears, and 
that of the subsequent years as follows: Sixth year, 30 tl.; seventh 
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year, 35 fl.; eighth year, 40 fl.; ninth year, 45 fl.; tenth year, 50 f1.; 


eleventh year, 60 tl: twelfth year, 70 th: thirteenth year, 80 fl.; four- 
teenth year, %) fl.: tifteenth year, LOO fl. amounting to 700 fl. for fif- 
teen years, the longest pericd allowed. 

The tax due for the whole number of years which the privilege has 
been applied for must be paid down at once, or a re ceipt for the 
amount has to he pre odue ed, to ane? the petition bei ‘iny reje S ‘ted, 

The said tax can only be repaid in case of the privilege being 
annulled on publie grounds, and such repayments shall be in’ prepor- 
tion to the unexpired term. 

18. In all those eases where the checking and examination aecord- 
ing to section 16 diclose no obstacle, the privilege is granted by the 
Minister of Commerce and Trades by a separate document, otherwise 
all petitions deemed unfit for acce prance ure rejected, the motive for 
so doing being mentioned, and the tax being ordered to be repaid. 
[lowever, where there exist defects that may be amended, sueli rejee- 
tion takes place only after the applicant has failed to amend such 
defects within the proper term assigned to him for that purpose. 

21. An exclusive privilege secures to the patentee the exclusive 
use of his discovery, invention, or improvement, as laid down in his 
apourtention, for the number of years mentioned in lis privilege. 

25. The longest duration of privileges is tixed at fifteen years. We 
reserve to ourselves the right of extending that term, yet suel: a pro- 
longation shall be demanded by the public authorities only for highly 
ineritorious cases. 

Every patentee whose privilege has been granted for a shorter 
period than the longest (sec. 9, ¢) may claim its prolongation for one 
or more years within the fixed longest period, provided they demand 
such a prolongtion before the pry ileve hi is hecome extinet (sec, 29 2, 
a,b). To obtain such a prolongation a petition for the same must be 
delivered in due time, together with the original patent, and the tax 
in full for the required term of prolongation (see, 11), or the receipt 
for the same from a public treasurer. 

2). Privileges lose their force 

l. By nullity or by termination (recall, surrender or decree). 

2. By extinction, which takes place 

(a.) If within one vear at the latest from the date of the patent 
the patentee has not begun to work lis discovery, invention, or 
Iimproveme nf in the empire, or WI le never he Ih as Inte rrupte 78 lis works 
for two complete years. 

(b.) If the original or prolonged term of the patent has expired. 

(c.) If the privilege is surrendered voluntarily. 

The ministry of Commerce and trades alone decides the ques- 
tion whether a patent, from any legal cause whatever, is to be consid- 
ered null and void or as extinet (sec. 29). It therefore especially 
decides the question of the novelty of a discovery, invention, or 
lmproveme nt: moreover, the question as to whether it lad only been 
imported from abroad, and was not appropriate for a privileg e+ tin: ally, 
in contestations arising between two pate ntees, the minis try decides 
the question of the total or partial identity of their privileges. 

43. The examination and punishments of the infringements men- 
tioned in secs. 38 and 39 belongs, except so far as other regulations to 


ee a Le a 
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be published in future, to the tribunal of the district in which they 
took place, according to the laws concerning trades, An appeal to 
the higher tribunal of the respective province is open for parties who 
feel themselves injured by such decisions, and in case of the first 
decision being moditied before that tribunal, also to the ministry of 
commerce and trades; however, such appeals must be in all cases 
made within fourteen days at the latest of the signification of the 
judgment. 

45. If during the inquiry the decision is found to depend on prelim- 
inary questions determinable by the ministry of commerce and trades 
(sec. 42), such a decision must be sought for officially, and the erimi- 
nal proceedings are to be suspended until it is obtained. 


Exrracr rrom A Decision or THE MINtsreR or CommeErcE, JuLy 27, 
1IS88. Retative tro true Term or AN AvustTRIAN PATENT. 


Imp. Roy. Ministry of Commerce, No. 19, 828: 

It is herewith affirmed tliat according to the provisions of the 
patent law of August 15, 1852 (Reichs Gesetzblatt, No. 184), each 
extension of al patent lias solely to be considered as all officially authen- 
ticated acknowledgment of the facet that ’the patentee really avails 
himself of the right to maintain his patent further in vigor, this right 
being conferred en him for the lawful term of fifteen years by the 
original vranting of the letters patent, although this latter nay not 
purport to be a fifteen years’ one: that for this reason no Austro- 
Hungarian patent expires in consequence of its original term having 
elapsed, if the extension of the patent has been applied for in due 
time, and all the other lawful requirements have been fulfilled in the 
same time. 


ISS2, 


VIENNA, July 27, 
by Proxy of the minister of commerce, 
Prorr, M. P. 


From 23 Pat. Off. Gaz., 273. 


THE CONSOLIDATED ROLLER MILL 


SUPREME COURT OF THE 


(COMPANY, 


CONSOLIDATED Rotter Mint 
is. 


R. R. Wacker. 


This cause comes up upon ~ 590 
l nite Ys States for the W estern 1); strict 
Th » bill alleges the inf rl inh: rement ¢ 
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UNITED STATES. 
- : 
No. 1485. 
\ 
from the Cirenit Court of the 
of Pennsylvania. 


if letters patent which issued to 


wie D. Grray for lnprovements in) Roller Mills No. BPSD 


Another patent named in the bill w 


Proof was introduced to sustain the 


the first elaim. whieh rt iis? 
First—In a roller grinding mill t 
shaft. provided with pulleys at bot! 


— 


mounted in vertically and independently adjustable be 
cn ke. having pulleys connected Ly Lye | 


aus not presented at the hearing. 


charge of infringement as to 


ie combination of the eounter 


ends, and having said. ends 
“ATINGS, the rolls 
Its with one end of the eounter 


shaft. and the rolls 1). Ie. dep Pica tly connected by belts with the 


other end of 


[Infringement was alleged by the use of 


* Complainant's Exhibit Drawing of 


: : : > 
In tie reeord ny Chiree Sheets ltntnediate 


Phe eharge was sustained by the test 
21, (). Le}, who saw the machines in ¢ 
page IS, (). 4 to ¢@. 


su . } . e } ° ° ‘ ‘ 
he title of ( COPED peat nant is printed 


end ¢ 
Phe defenses a lip were, In OFlet, 


Infringement and expirat ron) of ern 
of term of an Austrian and a Germ 


qt} pdores 24 yahy 4 


the eounter shatt. as shown. 


a roller mill, shown in 
Defendant's Machine,” printed 
ly preceding page iby, 

Mot rh of Jesse \l. Sinith. page 
peration in Defendant's mills, 


«)*? 
; 


invalidity of the patent, hnon- 
by reason of lapse or forfeiture 


parent 


The Court below dismissed the . holding that the patent. was 
invalid, that it was not infrings holding that its term had not 
expired 

The ease by stipulation, printed the conelusion of the Reeord. 


submitted On printe “doar rument b und ; 

The proofs show that Mr. was 
department of Ed. P. Allis & Co., 
built roller mills eontaln re (;rav s 
1,000 to 1,600 per vear, since his inv 


Con tinued at the tle the testitnony 


Gray, q. 33, p. 47 
Allis was a member of Complainant 
© W. W. Allis, x. q. 14, p. 63 
The Allis manufactory Is the largest 
in the world. 


Gray, q. 4, p. 44. 


, 

: 
if Milwankee, Wis.. 
7 srovetianiin, to the number of 
} tions were made in Isis, al d 


2 ; 
Riule “7i) 


the mill furnishing 
who have 


roreman © 


itent and since assignment con- 


"2 COULpans 


mill furnishing establishment 


ao ee 
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They were already making roller mills when about the Ist of June, 
IS78, Mr. Gray made the invention covered by this patent. 


Gray, q. 15, p. 4o 


[fe made other inventions relating to the adjusting devices of roller 
mills, which were covered by his patents, No. 222895, dated Decem- 


ber 23. IS79. and 238677. dated Mareh 8, 1S81. 


Record, pp. 257-259 


Review or true Srrvarin as trou Discrosep tro Have Existep 
In 1S(35. 


The ractical eCXperts ex mained were selected from the leading mills 
| 3 
winter and mixed wheat belts. 


of spring, 
Mr. Miller is head miller for the Pillsbury Mills, of Minneapolis 
Mr. Putnam, from the Cleveland Milling Company's Mills, of 
Cleveland, O 
Mr. Freischmidt, from Sanderson’s Mill, in Milwaukee. 


There are no higher authorities on milling, and not a statement 


made by either is controverted by any witness. The testimony applied 
to other suits Oli other patents iis well as to thiis. 


See Stipulation, p. 27. 


It is a matter of common knowledge that before 1875 a_ radieal 
change in milling was made, which was familiarly ealled the new 
process, 

This Came before the (‘ourt in) Cochrane MS, Deener. reported in 4th 
Otto, 70), and before the Cireuit Courts in other aetions reported in 
Fed. ltep. 

It consisted in converting the middlings into a condition for making 
the very best grade of flour by sifting and blowing before re-grinding. 
The rt sult Wiis that what hac been ati offal hbeeame the very best tflour- 
produeing part of the grain, and consequently, while the old-fashioned 
miller tried to make as little middlings as possible, the new process 
miller tried to make the most, 

Millstones were then the universal means of reduction. 

Putnam, x.q 75, p. 76. 
Freischmidt. , 3), p. 40 

Changes in the mode of reduction required by the adoption of the 
new process, and: gradual reduction by repeated actions, instead of 
grinding at a single operation, led to demands for a new agent for 
reducing the wheat. 

Rolls were suggested; several stvles were patented, and have been 
made exhibits. But their number is exaggerated in the Reeord by 
putting in evidence the same machines appearing = in different 
patents and publications in different countries, but all showing the 
same machines. 

Mr. Gray, six months after this invention had been made and put 
into use here, went to Europe, about the Ist of Jan., 187%. 


Gray, q. 35, p. 48; q. 29-30, p. 47. 


-~ 
‘ 
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Ile visited the prinei pal mills and found that very little had been 


done anywhere except at Buda Pestli, in Hungary. 
Question 37 


*1] ’ 


rye ? , , . ” 
The best roller mill there was what is known as the Ganz and also 
as the Meeliwart. one being the inventor the other the manufaeturer. 
()uesti ry ptt 
ry, . : .-* " ’ | ‘ . 
Phev were verv linperteet, did p Vork,. ina the MOST MN I] it} Dada 


Pesth, if bodily transferred to the United States, could not run profit- 


abyly in com pelition With our mm ‘iy ado better Work, 


(Juestions 40 to 46 


Tue Neep or Berrer Meransor Reprertio~r Was Wert Recoanizep 


IN | i STATES. 
- , , , = _ a , 
Allis had already made Wee roller mills. whieh were faced 
ah natalie : : olla. which were weed fur 
With PorPCe min, Alki Sole sthleones an) ros, Whieh were Use it 
> . , ° 
erusiiihg middlings, pit, of Course, Cah not erind., 


ry? + . , , ° 
Phe Ganz rolls had also been imported. 64. 


TI . I] 7 os . lieel : i — Phy ’ i , 
Nese Tous Were Littie Used au Pbidt eb 


[It was as late as the following vear that Mr. Putnam, then working 
in St. Lonis, whieh is second or to Minneapolis as a milling eenter, 
had roiler mills in use for the first time. These were Downton smooth 


rolls. 


*? 


Although he had, before that, read in the milling papers of the use 
of (rainz and Weoman rolls it} RYE. 


Thue Rotter Mints iw Use BRerorre Gray's Ivprovementrs WereE 
Very Iwerrrret. 


ry *1) 
he Trbiii 


evidence That anv one made any eter machiines, 


s made by Allis were verv unsatisfactorv. and there 1s no 


Gray, 4 1S nd 14 


7 


The roller mills made under license from Wegman proved a failure 
in regard to adjustment and drive, and it was only after Gray's in- 
provements were added that thr e inereased, 


’ 


W. W. Allis, gq. 2, p 61 


Prior to ( ray "2 IN preay ements | ro 7 mil! was known to the trade 
whieh was capable of doing its work wel enough to have displaced 
the millstones which were then in common use. 

Freischmidt, q. 39, p. 40. 
Gray, q. 11, p. 45. 
Putnam, q. 24, p. 66. 
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And after an examination of all the defendant’s model exhibits, Mr. 
Putnam says: “It would have been impossible, with any of the 
machines represented by these ae vlels, to have competed with the like 
qualities of flour and econominal results being produced by the mill- 
stone, at the time of the introduction of rolls in this country.” 


~e> 
i? 


(Juest ion ob, p 


Arrer Gray's INVENTION. 


When Gray’s improved roller mill had been brought to the knowl- 
edge of the trade, it received immediate approval and venerail adoption 
by the trade. They superceded the millstones very rapidly, 

Freischmidt, q. 40, p. 40. 

Gray savs that his belt drive “has been adopted by pretty much all 
the mill furnishers in this country and in Europe. In faet, it is hardly 
possible to sell a machine with any other drive.” 

(Ju stion 24, p. 46. 

Mr. W. W. Allis savs that Gray’s improvement as to adjustment 
and drive were applied to the Weg.nan machine. “This overcame 
entirely the objections made to the original machine, and our sales 
steadily increased.” 

(Juestion 2, p. 62 

Mr. Putnam says that the Gray roller mill was the first one intro- 
duced into use, the perfection of whose parts met the requirements of 
the American miller. 

Question 24, p. 66. 

And again he says that, after the roller systein. was introduced to 
the attention of American millers, he believes it went into use here 
quicker than could have been possible in any other country. 


_—~ 


Question 86, p. 77 


It is as perfectly established, as any thing ean be by the testimony 
of witnesses disinterested and intelligent and uneontradieted, that 
prior to Gray's improvements no roller mill was known to the Ameri- 
ean millers which was as good for practical use as the immemorial 
millstone, and that when Gray's mill was introduced it was generally 
and immediately adopted. The change involved an entire revolution 
in the trade. 

Gray, q. 9, p. 45. 

So that Freischmidt says, * To the most extent they have disposed 

of the millstones entirely.” 
Question 36, p. 40. 

The concurrence of these two facets has been universally accepted as 
eonelusive as to the merits and importance of the invention, and gen- 
erally as to the fact that the change from the incomplete and imperfect 
and unsatisfactory machines to one which met a recognized demand, 


_— 
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was sufficient evidence that the inventive faeulty had been required 
and employed. Complicated machinery is not a spontaneous product, 
it must be first invented and then built. 


Wuatr Was Reevirep? 


The testimony fully shows the exigent character of the demand 
made upon inventors. This is fully set out by Mr. Putnam in answer 
to Ys. li to %3. p. 66. as well as D Miller, qs. 23 to 2b, p). 30, and 
Freischmidt, qs. 24 to 41, p. 30. Most of these do not coneern the 
present Cuse, Dut specitic cy idence Is oiven as to the need of il belt 
driv . Instead of the geared drive, which alone any of the witnesses 
had ever seen on roller mills, ana defendant proved ho other as 
having been in practical use. 

There is no uneertainty as to the defeets of a geared drive. 

They produce a trembling motion and uneven work as soon as they 
are Wort. 

Miller, q. 12, p. 28. 
It Is impossible to do good work on them. 
Ib., question 15. 


They ret shoulders Worn On t| eC CoUcs, and it Is impossible to adjust 
the rolls after that. 


Freischmidt, q. 44, p. 40 


A geared machine will not admit of a fine adjustment. The jarring 
motion impairs the grinding. Part of the stock will be ground and a 
part wil! puss unground., Sometimes the Years drive the rolls. and 
sometimes the frictional contact at the grinding line will cause the 
roll to be driven by friction, and so the work ts irregular and this im- 
pairs its quality. This uneven work causes the roils to wear into 
ridges, and to grind closer in one place than in another. 


Gray, q. 16, p. 16. 


When it is remembered that such rolls must work with the very 
extremest accuracy, the ln portance of: these matters becomes evident. 
Mr. Miller states, ¥. lo and 11. p. 25, that under conditions in whieh 
a mill with rolls capabie of perfect adjustment would run at a profit, 
with those of lupertoct adjustment, it would be run at a loss. And 
he illustrates by saving that one of the Pillsbury Mills was refitted 
with perfected rolls at a cost of SHO O00, throwing out inferior roller 
mills, And all the witnesses agree as To the absolute necessity of 
having rolls eapable of perfect working adjustments. R 

It is stated that these adjustments are so delicate that in practice 
alterations are recognizable which involve a change of less than the 
four-thousandth part of an inch. 

Miller, q. 20-22, p. 30. 
The figures given by him show that a movement of one-eighth of 


an inch on an eight-inch lever, turning a nut of one-tenth of all inch 
thread, will be recognizable. ‘Tliat is to say, the cireumference of the 
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circle deseribed by the eight-inch lever will be fifty inches. An entire 
revolution would move the nut one-tenth of an ineh. One ineh of 
movement of the end of the lever would be one-tiftieth of one-tenth. 
or one five-hundredth part of an ineli, and one-eighth of this would 
be one four thousandth part of ati neh, 

It is not important now to consider whether Grav was or was not 
the first to provide means for making and retaining such delicate 
adjustments, That belongs to other patents not involved ith this Cause, 

Sut the testimony cited shows that no delicate adjustment ean be 
maintained where gears are employed to drive the rolls. 

Miller SayVs in answer to q. Lo, )). y+ “State whether or not, in 
your Opinlon, it would be possible to do satisfactory work pon a 
geared roller mill? Answer—No, sir; it would be impossible, in my 


opinion.” 

Freisehimidt was asked, q. 45, p. 40: “State whether or not a gear 
drive is used in tirst-elass roller mills? Answer—In first-elass roller 
mills there is nothing but belt drives used.” In the preceding answer 
he had said that “wears get shoulders in a short time, and it is Im pos- 
gible to adjust your rolls after that.” 

Putnam savs, on page 68: *Tna very short time it became apparent 
to the American millers that rolls could not be successfully operated 
by means of gears for driving purposes, for these several reasons. The 
grouping together of a number of four roller mills which were 
geared would produce such a deafening noise that they were not only 
unpleasant, but injurious to the operator, Adding to this the utter 
impossibility of adjusting he rolls closer together after they had oeeu- 
pied a given position for a considerable length of time; on account of 
the shoulders that would be worn in. the teeth of the gears, and against 
which the point of the mateled gear would crowd in ease of nearer 
approach being attempted, and the trembling action whieh would be 
lmparted to the point of eontact, the roller frame, and the tloor on 
whieh it stood. All these objections made the use of geared mills 
impracticable. The first belt mill of a satisfactory character offered 
to the American millers was Wim. D. Gray’s, as shown in Patent No. 
$35525..”’ 

[t is therefore established that, however perfect the roller mill may 
be in other respeets, all would go for nothing if a gear drive was used. 
The belt drive Is therefore an indispensible requisite toa snecessfully 
operative roller mill. 


Tue Requistres or A Bevr Drive. 
It must have capacity to do the largest practicable amount of work. 
Putnam, q. 17, pp. 65-66. 


The pulleys must be large and the belts have ample face contact, in 
order to give the requisite power to perform the very severe labor im- 
posed port the rolls. 


Putnam, q. 25, p. 67. 


[In order to grind, as distinguished from merely erushing by squeez- 
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ing, the two rolls of a pair must run at different peripheral speed. 
This is called the differential. 


Miller, q. 42, p. 32 
Freischmidt, yg. 47, p. 40. 


They must run in opposite directions, Th. 
Tl ie pulle vs should be of larger diameter than the rolls which the y 
drive. 


Miller, q. 34, p. 3 
The rolls must be capable of readjustment while running. 
Miller, q. 9, p. 27 


The differential should be eapable of ready change in order that the 


samme parr of ro| Is Thay he ad ite i to ditferent reductions. 


Miller. q $3-45. Pp. o2 
Freischmidt, q. 50, p. 41. 
It 1] , yy)? " " ’ ] ha ' ] : 7 . a } 
{ is especia iV important Chiat provision shnonid be made tor tighten- 
ing the he Its whe ‘Ti the \ be Come Serre tehed. ane for ** Tee rin 
that is, preventing their 


T? 


l 
? ; "ss »} “| ‘yf ? ’ “lore +] ? ’ | - sy" 
lrieere “Trev pie’e «hl qiit i ‘Ft cilatl ‘ ait CPLiat ce 


Fig them, 
running of the pulleys when they hbeeome 


Putnam, q. 21, p. 69 
ry) ** ‘ £6 . **¢ 7 . 
Phe | ve Its > houl 1 | ~ Open, citi ate) erossed, rile latter being the 
ordinary mode of re ve irsing moto! wiiere be] ts are nsed, but highly 
objection: ible 1 i rol! er miilis, pecatise tiie rolls require great power, and 


hence heavy \ belts, atid) CCONOULVY OF SPuCe is itp rtant. 


Freischmidt, q. 53, p. 41 


The belts. if driven from the same line shaft and erossed. must be 
short. and additional holes must be ent in the tloor.  /+. 
All of these ditheulties are avoided and all of these requisites are 


] 


met by the construction adopted by Grrav. 


Smith, q. 12, p. 21. 


Wuoatr Gray INVENTED. 


It is evident that the problemn submitted to Gray was a very compli- 
eated one, and a coutemplation of it makes it easy to see why a recog- 
nized and pressing want had not been immediatel v supplied, 

The roller mills in use in grinding wheat are, nearly all of them, 
made up of two patrs of rolls, placed in one horizontal plane. Sueh 
are Gray's and such are defendant’s and such were the Mechwart, 
Gianz and Weeman rolls shown in the exhibits. 
lf evident: these rolls are ve ry heavy, they 
run at high velocity, and with great strain imposed on account of the 
millers’ anxiety to get the greatest possible work out of a given plant. 
If pile J one above the other. the height of the machines would eanse 
excessive vibration, especially under the strain of driving belts. And 
besides the miller could not conveniently examine their. prodicst and 
correct their adjustments. Accordingly, there is neo reference in the 


| 
i 
: 
i 


The reason ot tliis 1s cm 


, 


-~ 
— 


iictindinamedieed. es a. eS a ee ee 
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be said that Giay’s “Klegy in a Country Churehvard” is not an 
original composition, becanse all the words were to be found in the 


dictionary. as to sav that Grav’s roller miil was not an original piece of 


machinery because it is made up of well known elements. 

Combinations are always to be regarded as an entirety, and, if new 
as a Whole, there is no need of Inquiring whether the elements are old 
or new, any more than we would eriticise a new composition because 
made uy pol words In Common use. In both the merit very often con- 
sists in their simplicity. 

The elements ot the elaiimn are those whieh enter into the com posi- 
tion of a roller erinding mill, having four rolls in one plane, and 
specifically consists of 

first—A counter shaft, provided with pulleys at both ends, 

A eounter shaft Is, literally, an Opposite shaft. and, cls employed 
mechanies, generally sionifies a shaft im the machine opposite to one 
or more other parallel shalts, with whit Cl} it Is eonnected by belt or 
cearing. It is usually the intermediate one of several shafts, and il 
transmitter of motion. 

Second Ve rtieally and independently adjustable bearings, carrying 
each end of the counter shaft. 

These are The journal boxes it} Wnive ner Use, carrying the counter 
shaft. whiel are. in terms, as limited, « “up of vertical! adjustment 
independently. No other limitation is impose ‘a by the terms of the 
claim, and, on general principles, any known method of giving the 
adjustment may be employed. 

Third—The rolls C. i | 

These are two alternate rolls, respectively belonging to two different 
pairs of rolls placed in one plane. 

Fourth The pulleys C € Of these rol] shafts, an belt connecting 
them with the counter-shaft. 

This Is the belt \ which drive s the rwe alt rndte rolis 6 and K. one 
of each pair of rolls and also drives the counter shaft in a reversed 
direction. 

Kifth—The rolls D and F. 

These are also a/ternate rolls and, respectively, the other rolls of the 
two pairs, arranged in one plane. 

Sixth The belts connecting the pulleys on said rolls with those on 
the other end of vor counter shatt. 

These are the 3s R and 8 connecting, respectively, the pulleys 
bt and bY d. 

This 1 is ill ideally perfect eombinatior 


sarv. and the mechanteal aetion of eaeh is blended with that of the 


» ao all rie eiements are neces- 


others soas fo produce Chiat unit of action Which We eall a belt drive. 
| have vrouped cWo elements, the eounter shy ift ellie | its pulle: Vs in 


the first element, as stated. si) also 1) the fourth the rolls C 4 and 
their belts. These m i be separ ited in the an ilvsis, and then the eom- 
bination would be made up of eight elements. Fut this is a mere 


matter of faney, the elements are the sale, 


4- A a A ES A A 
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Was tHe Comprnation New? 


Even the defendant's professional expert, Mr. See, does not venture 
upon an explicit statement, that any prior machine included the ele- 
ments of the combination claimed. 

On the contrary, when asked in his examination in chief, q. 15, p. 
125. “As to driving (by) belt exclusively, is or Is not the Gray patent 
the tirst exposition ¢ Auswer It Is not, (rvoriwoda’s mill wis driven 
entirely by belts, and so also in the numerous examples in Mechwart’s 
Austrian patent.” 

And so the examination goes on as to elements and subecombinations, 
and counsel refrained from asking explicitly whether the eombination 
as a whole is new. 

N. 1}. (yoriwoda’s Geri iT) patent, referred to in the answer quoted 
and in many others, was not issued until long after Gray's invention 
Was in use in this country (as stated by Mr. Smith in rebuttal, on page 
ted), and it Was dropped Out Oo this lhiecord by stipulation of counsel, 
. 283, as being immaterial. 

The Mechwart Austrian patent, p. 189, is the only entire belt drive 
shown whieh Can be appiied toa double roller mill, and referred to by 
Mr. See, whieh antidates Gray's invention. 

I will revert to this patent presently. The Davario Italian 
patent is for a mill with three rolls in vertical plane, driven by a rope 
drive which, under ho coneeivable circumstances, eould be applied to 
a double roller mill of the kind used. And I don’t remember that 
Mr. See claims that it ean. In facet, it was not in evidence when he 
Was under examination as to Gray's patent, but was put in after the 
Odell patent (which was withdrawn at the hearing) was taken up, on 
pp. 115, 127 and 12s. [It was, however, retained by defendant's in 
this Reeord, when most of those patents put in with reference to 
Odell were omitted by stipulation, on pp. 281, 282. but in the 
absence of any proof connecting it in any way with Grray’s patent it 
will not be considered. 


Bishchoff vs. Wethered, 9 Wall, 812. 


Nor if it were Call it be sald to disclose Gray's invention. 

Devers Freneh patent, p. 174, shows a mill with a single pair of 
rolls (Figure 11), to which no reference is made in his specification. 
As well as Lean make it out from the exceedingly imperfect drawings, 
one roll is driven by belt from the line shaft. and a counter shaft is 
driven in the opposite direction by al epossed belt. and the other roll is 
driven in the same reversed direction by an open belt. It in no 
respect resembles Gray's, and it is not pretended that it does. In 
Figure | there are shown two pairs of rolls, one above the other: one 
of each pair is driven by an open belt, and the other roll of each pair 
by friction years. 


Jesse M. Smith, p. 85. 


[ quote Mr. See’s conclusion in regard to the Beyer patent, princi- 
pally as an illustration of his method of dealing with facts, so as to 
present an entirely false impression by the use of phraseology which 
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is literally trne. He says, p. 119: “ We therefore have, in the Beyer 
French patent, a double roller mill, working on the differential plan, 
and driven by friction, no teeth gearing being employed. The entire 
transmission, beginning at an assumed driving shaft, involves the use 
of but two belts. neither of whieh is a eross belt. A cross belt is one 
which is given-a cross twist to drive a shaft ina contrary direetion.” 

* Driven by friction,” true, but driven by friction ye aring. which 
operates precisely like the toothed gearing to reverse the motion of 
the driven shaft or roll. [t is not a belt drive in any sense, and is not 
Gray's combination, which avoids both gearing and eross belts. .The 
friction gearing is inferior to the toothed gearing, as stated by Mr. 
Smith in the answer last cited. 

Another instanee of a belted mill is Ferguson’s American patent, 
p. 204. 

Not only is it entirely unlike Gray's (Smith p. i), but it is dated 
April 29, i879, long after Gray’s invention had been put imto practical 
use, in the early summer of Isis. 


, -_ = 


Birkholz, qo f}. ef 


Birkholz was draughtsman in the milling department of Allis’, and 
made the drawings of this belt drive, under direction of Mr. Gray, in 
the spring of ISGs: from these, patterns were made and roller mills 
built. which were sold to Kern, of Milwankee, about two months 
later The date of the order is stated by Mr. Gray, from the order 
book, as June 14, IS7S, and all the roller mills made sinee have con- 
tained the same belt drive. 

Gray, p. 47 

The only other roller mills with l belt drive are tliose of \Mech- 
warts Austrian patent, pp. DS, 1e2, 195. 

As this is the only pchor Instanee specifically referred to ly thre 
Court below in their opinion, p. 271, it deserves separate consideration. 
Mecuwarr’s Ausrrian Parent or 1875. 

This patent and its accompanying record teaches us several Important 
Facts. 

Mechwart signs himself * Meclwart,. Mp., Director of Ganz & 
Co.’s Machine Foundry.” 

Ile oceupied, therefore, in a well known mill furnishing establish- 
ment in Austria, a position similar to that held by Gray in the Ameri- 
ean house of Allis & Co. 

He was the inventor of the best roller mill Grav saw in Europe 
(Gray, q. 39-40, p. 48), and gn which U.S. Patent 252124 was taken 
out, December 20, ISS 1. 4 2 Fae 

The same machine is shown in Defendant’s Exhibit Die Muhle, 
[S75, pp. 171-172. and in Defendant's Exhibit Pappenheim, pp. 172. 
173, and in Figure 5 of the Austrian patent. Meechwart is, therefore, 
aman presumably capable of organizing a belt drive suitable for his 
own machine as he made it, and as Gray saw it in Bada Pesth in 1879, 
six months or more after he had put his own belt drive in operation 
in Milwaukee. And Gray says that one of its grave defects was its 
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gear drive. So that clearly Mechwart had not put a belt drive on his 
own machine in 1879 when Gray visited the shops of Ganz & Co., in 
Buda Pesth, and the mills in the same city where the Ganz or Meh- 
wart machines were used. 


(Juestion 36, p. 48, 


This was not because Mechwart did not fully appreciate the advan- 
tages of a belt drive and the objections to a geared drive. In his 
specification he refers to the advantages of belt drives and the disad- 
vantages of geared drives in the preamble, p. 189. And again, at 
more length, in the specification, on p. 190. | quote, in part, what he 
says in the latter: 

“ Heretofore in roller mills one roll of a pair has been driven from 
the other by means of spur gearing, or by means of friction caused by 
pressure between the rollers. The transmission of motion through 
spur gearing has, however, the disadvantage that through the unavoid- 
able inequality of the intermeshing an unequal movement of the 
rollers ensues, which results, according to the experience, in the rapid 
loss of ‘true’ and in unequal wearing away of the rollers; besides 
this the disagreeable rattling of spur gearing and the rapid wearing 
away of the gears themselves is a disadvantage.” 

Ile then goes on speaking of the disadvantages of relying on fric- 
tional eontact, and econeludes: “ These disad vantages the inventor has 
removed by his application of a belt drive to every single roller of a 
roller pair of a roller mill, which, according to his best knowledge and 
conscience, has never been employed in similar machines, and is entirely 
new. So that by means of such transmission of movement an equal 
revolution is obtained, which is impossible with spur gearing.” And 
at the end he says that his invention may not only be applied to new 
machines, but also in reorganizing old ones. 

Certainly there was no lack of recognition of the importanee of the 
proposed change. 

He shows his new belt drive in eight figures, which may possibly be 
understood, although the description is most meager. 

In Figure l of both sheets he has a single pair of rolls driven by an 
open and a crossed belt from a line shaft under the tloor. 

In Figure 2 of both sheets a single pair of rolls, driven by an open 
belt, which passes up over a pulley on a one roll shaft, then down 
between the pulleys, and under the other, then up over a tightener 
pulley and down to the driver. It will be seen, as I have stated, that 
the pulleys must be very small, anc ne differential Is provided for. 

In Figure 4 we see two pairs of rolls that are placed one over the 
other, the pairs being in parallel vertical planes. The two belts can 
be easily followed on Figure 4. One belt goes up from pulley C, on 
a counter shaft, over a tightener (/, thence down under pulley a, thence 
up between the pulleys and over pulley 4, and down to the driver. 
The other belt, shown in dotted lines, is on the other end of the 
machine, and it drives the other pair of rolls in the same manner, 
passing over pulley 4, and down between and under pulley @, and then 
over the tiglitener 7 and down to the driver. 

This drives two rolls, one roll of each of the two pairs, by one belt, 
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and the other two by another belt. and larger pulleys may be used than 
in the case of Figure 2. because the rolls belonging to different pairs 
may he set further apart, 

In Figure 3 of sheet 1 and Figure 3 of the other sheet (one sheet of 
the original drawing is divided into two in the Reeord) we have two 
rolls, similarly arranged in parallel vertical planes, with a different 
arrangement of belts. See livure B- sheet 2 (third sheet of Record). 
The belt (see hivure > ) passes lp over a tivhtener pulley d, then to the 
left and over the upper pulley of the left hand pair, then over the 
pulley of the right hand lower roll, thence to the left and around 
the driver. The other two rolls are similarly driven by the belt, in 
dotted lines. 

This gives a much better belt surface than the one previously de- 
scribed. But the arrangement of rolls in parallel vertical planes is 
unknown in practice. 

In Figure 4, on the last sheet, still another is shown with two pair 
of rolls, but the [two pairs are in different horizontal planes. 

The same arrangement of belts answers for this as for that of Figure 
3. One belt passes around the pulleys at diagonal corners, driving one 
by its inner and the other by its outer face, and therefore in opposite 
directions. The other two rolls are in the other diagonal corners, 
The arrows on the driving pulleys indicate, as the other arrows show, 
that there are two independent driving pulleys driven in opposite 
directions. The rolls can be operated from pulleys on one shaft in 
this as they may be in other figures. 

One of these machines is also shown. in the eut in * Die Muhle,” p. 
172. It is the one having two pairs of rolls in parallel vertieal planes. 
While in the same cul the ordinary double roller mill of (7anz or 
Mechwart, with four rolls in one horizontal plane, is shown in the 
other figures with the gear drive. 

There is absolutely no resemblance between these double machines 
and those to which Gray applied his drive. They depend upon the 
diagonal arrangement of rolls, which are to be driven by one belt in 
opposite directions, and no human ingenuity can twist them into such 
a shape as will answer for a double machine with two pairs of rolls in 
the same plane. 

Mechwart demonstrates that this Is So, Ile shows in Figure 4 of 
the third sheet, of the cuts in the Reeord, and in Figure 5 of the last 
sheet, a belt drive for his well known machine. having two pairs of 
rolls in one horizontal plane. He is compelled to drop his method of 
driving by two belts acting respectively on the diagonally arranged 
pulleys of two pairs of rolls in different planes. He falls back on. the 
system of lig. 2 and uses one belt passing over a driving pulley C, 
placed under the ceiling, thenee down under the tightner d, thence up 
over the left-hand roll, thence down under its mate. thenee up over the 
left-hand roll of the other pair, thence down under its mate, thence up 
to the driver. 

Ilere, as in Fig. 2, we have the same smal] pulleys with an absence 
of differential and a belt exposure to the face of the pulley of less than 
half of the cireumference, indeed an effeetive eontact of only about 
one-third of the periphery. ( 
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One needs little knowledge of mechanics to see that that arrange- 
ment is absolutely good for nothing. And the testimony confirms the 
opinion, 

Mr. Miller says, q. 50, p. 70, that he knows of no mode by which a 
double mill of this kind ean be driven by a single belt. 

Mr. Patnam had his attention called to this speeitie device of Mech- 
wart’s, figs. 4and 5, and was asked if that belt drive there shown 
could be praetically employed to drive a roller mill, and answered ; 

Ans.—“ No; this belt motion could not be used sucessfully, as the 
pulley 6 on the rolls a are so small in diameter as to make the lever- 
age in favor of the roll rather than of the belt, and the travel of the 
belt on the pulley is of such short distance that it could not contribute 
power enough to keep the rolls from ranning nearly the same speed ; 
or, in other words, the roll is larger in diameter than the pulley, and 
the belt does not wrap around the puiley’s cireuamference far enough 
to constitute the power necessary to establish a positive differential 
speed.” 

This is not the testimony of a hired expert, but that of a practical 
miller at the head of one of the great mills of the country and the 
owner of another. 

Questions 4 to 8, p. 64. 
And who is well known as a writer on milling subjects. 
(Question 60, p. 74. 


Mechwart was undoubtedly a man of eapacity and experience. Tis 
position at the head of the principal mill furnishing house of Europe, 
the fact that he had invented the best roller mill of its day, and the 
ingenious organization of other forms of belt drives for roller mills, his 
entire appreciation of the objections to geared drives and the need of 
a system of belts, all demanded of liim a solution of the problem as 
to how four rolls in plane could be driven, that being the style of 
machines he made, and other styles shown in his 1875 patent never 
having been built, so far as we are informed. In other words, Mech- 
wart had to invent a system of rolls to which his belt drive could be 
attached, bat eonld not attach his system of belts to the rolls which he 
actually nsed. The opinion of practical experts that his belt drive 
for the double mills was worthless receives most persuasive argument 
in its support in the facts, one, already mentioned, that when Gray 
visited Buda Pesth in 1879 Mechwart’s roller mills were still driven 
by gears, and another that his United States patent of December 20, 
1881 (Record, p. 270), shows in ig. 2 a full geared drive. 

And this device which the inventor, under stress of a recognized 
necessity, could not use on his own machines was the only instance of 
an entire belt drive which defendants have been able to produce, after 
an examination, which, their answer shows, has covered the civilized 
world. 

Is rue Patent Varin? 


The combination claimed was new and eminently useful. The 
introduction of roller mills was suspended, although its potential 
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capacity was recognized. With a gear drive it was inferior to the 
immemorial mill stone. That a belt drive would cure its fatal defect 
was known. We know that Mechwart had tried and failed. We 
know that Allis could not induce the trade to take his geared mills. 
We may safely assume that others liad also tried and failed. The 
American meechanie is not a dullard. 

Gray, however, succeeded, and his drive went into use by “ pretty 
much all the mill furnishers in this country and in Europe” (Gray, q. 
24, p. 46). Why did they not put on Mechwart’s drive, which was 
disclosed in his Austrian patent and never patented here? Why is 
not that done now by these defendants ¢ 

But it is said that belts were old, that tightener pulleys were old, and 
that shafts had been adjusted, that counter-shafts were also known as 
means for transmitting motion from a line shaft to a machine, and 
that adjustable hangers for counter shafts were known, 

But Gray did not claim to be the first inventor of either of these, 
and defendant has been unable to show an instance in which a counter 
shaft has been connected by open belts with parallel shafts driven in 
opposite directions, If ever that reverse rotation has been provided 
it has been by using crossed belts, the very thing Gray sought to 
avoid, and by the use of which there is no difieulty, But the defend- 
ants know that with them their mills would have no sale. Mr. Gray 
says in the answer last quoted that “it is hardly possible to sella 
machine with any other drive” (p. 46). 

The bree ches belt ot (ravit’s patent (pare 954) Was also known, but 
the idler pulley was merely designed to give greater. bearing surface 
and incidentally to serve as a tightener., It transmitted no power, and 
the grindstones were driven in the same direction. Gavit’s was a 
machine for grinding rolls, not a roller mill, nor having the moveinent 
required for one, for then the rolls must be reversed as to one another 
in their revolutions, 

The countershaft of Gray’s patent is not only a belt tightener but is 
also a reverser of motion. This is new, and although net claimed by 
itself it confers novelty upon the entire combination, and as a resultant 
gives to the patentee the widest application of the doctrine of equiva- 
lents, whereas patents themselves existing in disregard of the doctrine 
of equivalents cannot invoke it. And that is but another mode of 
saying that they are invalid for lack of substantial novelty. For it 
would be a solecism in the law to say that a valid patent covered the 
thing but not substantially the same thing. 

It is an universal rule that a combination claimed is to be regarded 
as an entirety, and that novelty may be predicated of it although all 
parts less than the whole may be old. 

[ do not understand that this court las reversed its plain declaration 
in Parks vs. Booth, L02 U.S., 96, which so entirely fits this ease that ] 
will quote it: “ Attempt is scarcely made in argument to show that 
any one of these exhibits embodies the entire invention of the eom 
plainant, but it is insisted that every feature of the patented improve- 
ment is found in some one or more of these publications. Suppose 
that is so, still it is clear that sueh a econeession, if made, could not ben- 
efit the respondents unless they can be allowed to extend the same 
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com parison to two or more exhibits, as they do not contend that the 
entire invention is superseded by any one of their exhibits. 

“Where the thing patented is an entirety consisting of a separate 
device, or of a single combination of old elements incapable of division 
or separate use, the respondent cannot make good the defense in ques- 
tion by proving that a part of the entire invention is found in one 
prior patent, printed publication or machine, and another part in an- 
other, and so on indefinitely, and from the whole orany given number 
expect the court to | — the ge novelty _ seen Da to the 
comnplainant. m9 vs. Buert, 101 U.S. 647. 

* Common justice forbids sucha eee as it would work a virtual 
repeal of so mueh of the patent act as crives to inventors the rivglit toa 
patent consisting of old elements, where the combination itself is new 
and produces anew and ils ‘fal result. New elements in such il patent 
are not required, and if such a defense were allowed not one patent in 
a thousand of modern date could be held valid. Nor is sneha defense 
consistent with the regulations enacted by Congress in respect to the 
procedure in litigations in respect to patent rights.” 

Certainly this court has not set aside this fundamental law nor 
wrought such a dire catastrophe as it predicts upon the busine-s inter- 
ests of this country, so largely dependent upon a coutinued advance in 
the mechanic arts. 

In an article which appeared in the January number of the North 
American Review, Mr. Gladstone. writing of this country said, “In 
no country, | suppose, nas the ‘re been so eareful a cultivation of the 
inventive faculty. * * * ‘Thus it has come about that a race 
endued with a consutininate ability for labor has also become the rich- 
est of all races in instramentalities for dispensing with labor. 

‘The provision of such instruments has become with you a stand- 
ing tradition, and this to such a degree that you have taken your place 
as (probably) the most inventive nation in the world.” 

That this is true is due to the fact that for so long a time we have 
had a most liberal patent law administered by oar courts in accordanee 
with its spirit and purpose, so as to give full effect to its provisions 
and so encourage inventors to strive for the attainment of perfection ; 
not necessarily by great steps in progression, but by gradual advances 
by successive minor improvements all tending in the same direction. 

Can there be doubt as to the e msequences to follow the adoption of 
new restrictions and an illiberal policy’ Stop the hope of pecuniary 
rewards as an incentive to the invention of improvements in the arts 
and improvements will cease, or at least be retarded. The history of 
mankind shows that, with them, to linger is to begin to die, and to 
stop is death. It is with man as it is with trees in the forest. To live 
they must keep their heads in contact with the sunlight. If once they 
are overshadowed decadence and death is inevitable. 

All nations have been successively forced into the enactment of 
patent laws, and patent laws are unavailable if courts do not enforee 
them in line with their policy. 

There has been a feeling, quite widely spread, that the patent office 
has granted too many patents for minor improvements. But this is a 
question, as the law stands, of purely executive diseretion, given to 
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the Commissioner of Patents, in express terms, by the statute. Sect. 
4893 provides for the examination of applications “and if, upon 
such examination, it shall appear that a claimant is justly entitled to a 
patent under the law, and that the same is sufficiently useful and 
emportant, the Commissioner shall issue a patent therefor.” Thus two 
inquiries are provided for, Ist, as to the right of the applicant toa 
patent under the law, which is a guasz judicial action, and, as far as 
provided by sect. 4920, open to judicial review, and 2d, as to the 
usefulness and importance of the invention, which is a question of 
executive discretion. Legislation must necessarily leave many things: 
open to the exereise of executive discretion, and in such eases it is 
well settled that matters so determined are not open, collaterally, to 
judicial review. 

U7. S. vs. Arredondo, 6, Pat. 691, and a multitude of other cases 
both Federal and State. 

Such questions must necessarily be settled by the executive act. 
And in no ease is the observance of this rnle more important than in 
regard to patents for inventions, which enter so largely into the daily 
affairs of all manufacturing industries. 

Although congress has not changed the law nor has its exeeutive 
administration been altered, all those familiar with the matter know 
that the value of patent property has greatly depreciated, and_ tlie 
reason is that no one can say that any improvement patent will be sus- 
tained. This clearly ought not to beso. At the very best there will 
always be more or less uncertainty, but one acquainted with the his- 
tory of the art ought to be able to assign an approximate value to it, 
and until within a few years this could be done with reasonable assur- 
ance. 

When the validity of patents was determined upon the statutory 
definition of novelty and utility, as these were mainly questions of 
fact, there was little difficulty. But when another question was super- 
added, viz: what mental act was involved in the production of the 
alleged invention, then it became a matter of opinion, and, if the ques- 
tion is at all close, the wisest lawyer cannot predict the result of an 
action on it. for there is no determinate standard of measurement, 
One court never allows a patent to escape alive, another occasionally 
sustains one and another habitually does so. The first question there- 
fore always is whiere is suit to be brought ¢ 

I very respectfully beg permission to present some considerations 
touching the theory that the use of the words invention, invented and 
inventor in the statute imposes other qualifications as to patentability 
than those of novelty and utility as stated in the definition of see. 
4886, R.S. [am emboldened to do so because I am sure that we are 
in position to judge of the results which have followed the promul- 
gation of this theory. The shrinkage in the money valule of patent 
property must be estimated in millions of dollars. As a rule manuface- 
turers no longer buy patents; it is cheaper to appropriate the invention, 
and the loss falls very largely upon the poor men who cannot defend 
themselves, and are thus deprived of almost their sole chanee of earn- 
ing anvthing beyond their daily wages. 

The theory may fairly be stated to be that it is not sufficient that 
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the alleged invention is new and useful, but it must also be adjudged 
to display more than the expeeted skill of the calling, and more than 
the ordinary faculties of reasoning; it must be manifest thar it required 
“the creative work of that inventive faculty which it is the purpose of 
the constitution and the patent laws to encourage and reward.” 

The manifest defect of this new standard is that it is itself indefinite. 
[ts determination is based upon individual opinion, and the praeti- 
tioner can only guess at the opinion another mind may form. 

We can imagine a man so learned in science that his knowledge will 
lead him to the attainment of any end he may desire to reach. Again, 
a man may be so ignorant that he must invent any device he may 
desire touse. Certainly patentability cannot be determined by actual 
mental processes, The most important invention ever made, meas- 
ured by results, was that of Watt, of the steamengine. Steam engines 
broadly were not new, nor was it new to secure movement of the 
piston in one direction by atmospheric pressure, brought into action 
by condensing the steam in the eylinder to create a vacuum. What 
Watt did, was to make another chamber alongside and place a valve 
between the two and draw the steam from the cylinder to the 
chamber and there he eondensed Dy jets of water without cooling the 
engine cylinder. Nota thing of all this was new, cylinders, and pis- 
tons, and valves, and chambers, and water jets, and pumps were all 
old, and therefore it would be very easy to decide that all this was 
merely the result of the expected skill of the engineer and therefore 
not patentable, 

So Morse’s telegraph was merely the use of a iong circuit wire as 
a means of communication, short circuits were known, galvanic bat- 
teries were known, circuit breakers were known, electro-magnets were 
known, armatures and levers and springs were known, the mere attach- 
ment of these old devices to a long circuit wire was a mere difference 
in degree, and therefore it may be said there was no invention in the 
Morse telegraph, any electrician could do it—after it had been done. 

In short, after a thing has been done, and all the elements are col- 
lected and exhibited with the accomplished work, any of us can see 
that the latter only required the expected skill of the adept. 

We must go back to the old question. 


Wuat 1s INVENTION ? 


The word has two very different applications, 

Primarily it means something found out, and the verb signifies to 
tind out. 

A secondary meaning extends tO an operation of the mind, creative 
in its character, and analogons to the poetic or artistic faculty. 

The question as to whiat the words “invented or discovered” and 
“invention and discovery ~ mean, as they are emploved in sect, 4856, 
R. S.. will be determined ly reference to art. 1, sect. 8. clause 8 of the 
constitution of the United States, Wiilet gives to Conyress power ** to 
promete the progress of science and the useful arts, by securing for 
limited terms to * * inventors the exclusive right to their respee- 
tive * * discoveries.” The words must have been used by con- 
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gress in executing the power in the very sense in which they were 
employed in the constitution in conferring the power. 

What was in the mind of the framers of the constitution was the 
patent system of England, which was, [ think, the only patent system 
then in existence, and had been sustantially adopted in the legislation 
of several of the colonies; the rights of such patentees were preserved 
in the act of 17938. 

And when they employed the word * inventors” and “ discoveries ” 
they undoubtedly had in mind their established legal significance as 
understvod and employed in the laws of Knyland, 


The right of the crown to grant patents for monopolies in the’ 


practice of trades existed from time immemorial, The were granted 
by the Saxon kings and by the Normans after the conquest. The gross 
abuses increased so under Elizabeth that the courts interfered to draw 
the line of distinction between legal and illegal monopolies, the former 
being contined to cases * where any man by his own charge or industry, 
or by his own wit or invention, doth bring any new trade into the 
the realm,” and all others were held void. 


Darcy vs. Allin (A. D. 1602), Noy, 173. 
The Clothworkers of Ipswich Case, Godbolt, 252. 


This distinction was accepted by parliament in the aet 21, Jac. 1, A. 
D. 1623, which took from the king all power to grant patents of 
monopoly, excepting, Sect. VL, “ Any letters patent and grants of 
privilege, for the term of fourteen years or under, hereafter to be made 
of the sole working or making of any manner of new mauufactures 
within the realm to the true and first inventors of such manufactures, 
which others, at the time of making such letters patent, shall not use.” 

This was an act declaratory of the common law as it had been judici- 
ally declared, not new legislation except as in restraint of a practice 
already held to be illegal. With the growth of the arts the number of 
patents to inventors multiplied, but never has it been held there that 
the term “ inventors of such manufactures ” limited the right to a patent 
to those who had mentally coneeived and brought forth a new invention, 
but on the contrary it was held from the time of the decision in Hdge- 
hrry vs. Stephens, A. D. 1691, down to the present time, that patents 
might be taken out for any manufacture new in the realm, and there- 
fore patents on communication have been, and are still, granted. In 
fact, until the recent act of parliament, no oath of invention was ever 
required, and it has been always held that first inventor in England was 
the first who applied for a patent. 

Edgeberry vs. Stephens, Holt and Pollexfer, J. J., 1 Web., 35. 
Walters vs. Bateman, 1 Web., 613. Crosswell J. 

Lamenandes Patent, 2 Web., 164. Lord Brougham. 

Wirth’s Patent, L. R., 12 Ch., 308, where it was held that a patent 


might be taken out by a non resident alien on a communication 
made to him by another non-resident alien. 


The framers of our constitution, in accepting the words of the Eng- 
lish patent law, adopted them with their known signifieance, and no 
man at that day had ever heard the word inventor or inventors used in 
connection with the patent laws in a sense limited to those who had cre- 
ated by an act of the mind anew thing. He was the first inventor 
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who first brought the knowledge of a new manufacture into the realm 
by taking out letters patent therefor. 

The U.S. patent laws have from the beginning imposed a mueh 
more limited restriction on the right to take out patents, The 
generality of the term “manufactures ” was limited by specific classifi- 
cation, and the grant further conditioned upon absolute novelty as to 
all the world by knowledge or use, anywhere ander the aets of 1790 
and 1793; and by act of 1836, and all subsequent revisions thereof, by 
knowledge communicated anywhere by patent or printed publication, 
or by use in the U.S., foreign use not atfecting the right of one who 
was an original inventor. 

But while this limitation was imposed, it was done by the express 
terms employed in deseribing what kind of invention might be pat- 
ented, and in recognition of the evident fact that without this restrie- 
tion the words ‘**invented anv new and useful art, machine,” ete., 
would have ineluded any which were for the first time brought into 
the country by the patentee precisely according to the established legal 
significance of the word invented, as it had been and was then 
emploved, 

In Karle vs. Sawyer, 4 Mason, 1, 1825, Story, J., says: “It must 
be new, and “not known or used betore the application,’ that is, the 
party must have found out, created or constructed some art, machine, 
ete., or some improvement in some art, machine, ete.” This shows 
that the word invented was still understood in its primitive sense of 
* found ont.” 

See also Earle vs. Sawyer, 4 Mason, 1, and 
Crane vs. Price, 1 Webs. Pat. Cas., 39 

The point | seek to establish 1s, that the words invented, invention, 
and inventor were not words of limitation, Imposing additional requi- 
sites upon the plainly and independently expressed conditions—their 
then legal signification including not only those who newly created, 
but all those who introduced new arts or improvements thereon, with- 
out reference to the sources of their knowledge, if only such know- 
ledge was exclusive as to this country, 

In the course of years the significance of the word invention, ete., 
has greatly changed in the United States, thongh the original legal 
significance has been retained in England, until, in popular usage 
invention has come to represent an original ereative act of the mind, 
followed by a patent or other disclosure. But most certainly changes 
in the sense of words in common use will not work corresponding 
changes in the significance of those words as used in the constitution 
or statutes, As long as the law retnains in foree, the words continue 
to mean just what they were intended to signify by those who made 
the law. 

If courts may assign new meanings to old words in a constitution or 
statute, then laws may be modified by other authorities than those 
duly constituted by the people, and that cannot be while our free 
institutions remain intact. 

We answer then the question: What is invention ¢ by saying that as 
employed in the English law before our revolution and in the consti- 
tution, the word signified something patentable under the law, which 
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has been found ont, and for the first time brought to the knowledge of 
the people of the country in the appointed manner, 


Tue Sratre or tue Art. 


[t has already been shown that of aetnal anticipation of the claim, as 
it stands, there has been offered absolutely no evidence whatever. 

A mass of material lias been put in evidenee to show the state of the 
art at the date of the invention of Gray. This is allowable as an aid 
to interpretation, but like other extrinsic aids they may properly be 


used only when there is some ambiguity to be cleared up. But in this’ 


ease the claim is entirely clear and needs but to be read. It is, we 
think, within the seope of that which might have been claimed, but 
that is of little practical importance as the limitations are equally bind- 
ing whether necessary or volunteered. 

I will not go into an elaborate examination of these patents, but eon- 
tent myself by reference to Mr. Jesse M. Smith’s clear and reliable 
analysis of them, p. 86. 

There seems, from the correspondence in the file of Gray’s appliea- 
tion and the argument of counsel for defendants below, to be an im- 
pression that a patent cannot be founded on an organization of belts. 
[ may say in reply that the statutes make new and useful combinations 
patentable and indicate no exception as to any class of mechanism. 

gut Mr. Gray does not elaim any belt drive. His claim is fora 
mechanical combination in which belts appear with other elements. 
Belts are scarcely more common than levers or cams or set-screws, yet 
all these figure in combination elaims. True, every mechanie knows 
their functions, but the same is true as to all other mechanical powers. 
Levers and cams modify motion or foree and they never, under any 
possible condition, do anything else. They play their assigned part in 
acombination, but that part is inevitable and unmistakable, and their 
contribution to aggregate result inakes them, properly, elements of the 
combination which represents the sum of the results of the action of 
the constituent parts, though each of these ean only do its preseribed 
work. Belts are elements by which power ean be transferred and the 
direction of motion regulated. They are not patentable in themselves 
nor in any of their Anown combinations, but a new combination does 
not fail of patentability because belts appear with the other elements 
to make up the entirety, which alone is patentable when the elements 
are old. 

Tue Dectston Berow. 


[t is Impossible to anticipate ail the arguments which counsel may 
sugyvest, so we must deal with the opinion of the court (p, 273) as pre- 
senting the theory upon which the invalidity of the patent is to be in- 
sisted upon in this court by counsel, 

They start out with a statement that Gray supposed himself to be 
the first to apply belt drives to roller grinding mills, whieh, they svy, 
Was not so, nor, they add, was he the first to use an entire belt gear. 

[f he was mistaken we are better informed, and all that we claim is 
that while others had tried and failed. he first sueceeded in making a 
practical drive for the only organization of rolls the trade have genuer- 


ally adopted. 


OER 


| 


| 
| 
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They then refer to the Mechwart Austrian, and deseribe at length 
one of his organizations of belt drives, which was for rolls in two par- 
allel planes, which nobody uses, or ever has used, or is likely to use, 
and overlook the evident fact that Mechwart himself could not apply 
this drive to four rolls in one plane, and had to contrive a radically 
different plan, which is worthless, and not applied by himeelf to his 
own machines. But this has already been discussed, and we pass on 
with the suggestion that the only importance in that reference is to 
demonstrate the value, the difficulty, and the suecess of Gray’s 
invention, 

Then they take up the state of the art as evidenced in all sorts of 
machines in whieh belts, counter-shafts and belt tighteners had been 
used, although it will be found that in nearly all the cases cited in 
whicl: shafts were made adjustable, it was for some other purpose and 
without reference to belt tightening. It is not said that any of these 
cases anticipated the combination covered by Gray’s claim, nor that in 
any of them there was disclosed a counter-shaft with open belt, which 
was at once a reverser and transmitter of motion, much less that such 
a counter-shaft had also been adjustable, so as to act as a transmitter of 
reversed motion and a belt together. Nor, still more broadly, was it 
said, nor ean it be said from the evidence, that there had ever been an 
instance in which an open belt had been used to transmit motion in 
reversed direction from one driving shaft to another driving shaft 
parallel with it. The actual invention is broader than the claim. It 
is not the usual case where the claim is broader than the invention, 
and therefore necessitating a restricted interpretation, which is the 
usual condition where resort is had to the state of the art. 

Therefore the doctrine stated by the honorable court, however sound 
it may be, does not apply. It is there stated “that the application of 
all old process, machine or device toa like or analagous purpose, with 
no change in the mode of application, and no result substantially dif- 
ferent in its nature, will not sustain a patent, even if the new form of 
result was not contemplated.” (Citing Penna. Latlroad Co. vs. 
Locomotive Truck Co., L110 U. S.. 490, and Blake vs. San Francisco, 
113 U. S., 679.) 

There is no doubt as to the soundness of this proposition. A mere 
double use of an old combination is not, and never has been, regarded 
as being patentable when the new use was merely—or, as has been 
more strictly stated—‘an exactly” analagous use. This subject is 
treated with great fullness and care by Robinson in his admirable 
treatise on the Patent Law, sees. 2509 to 271. 

ut, to apply the rule the combination must be old, as was the ease 
in the causes cited - in our Case the combination Was new, and it were 
wasted zeal to proceed to a discussion of the distinctions upon which, 
in quite similar instances, the patents have been sustained because the 
new use was not a merely analogous use. 

The next proposition that “ it is quite clear that the application of 
belting to drive roller mills to obviate the diffienlties incident-to the 
use of cog-gearing and to secure the advantages set forth in Gray’s 
specification, did not originate with him, therefore, even were it con- 
ceded that this peculiar arrangement is attended with better results 
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than had been attained previously, still this would not sustain the pat- 
ent, for the mere carrying forward of an original conception resulting 
in an improvement in degree simply, is not invention.” Citing 


Burt vs. Evory, 133 U. 8., 349. 


This statement, if intended to express the opinion that before 
Gray’s invention there had been known any belt drive capable of effi- 
cient application to driving four rolis in one horizontal plane, is, as I 
have shown, not correct in point of fact. There were disclosed by 
Mechwart, methods of driving four rolls in quadrilateral arrangement, 
but such roller mills have never been made, or if they have they are. 
not used by this defendant, and that method could not possibly be 
applied to such machines as he did use, and Gray's drive las almost 
nothing in common with Mechwart’s device for four rolls in plane. 

[In Burt vs. Avory, this court held that the Evory and Lorton pat- 
ent was anticipated by a preceding patent which they held diselosed 
substantially the same invention. ‘Towards the close of the opinion the 
learned justice, who read the opinion, stated several more or less abstract 
propositions, and in the language quoted, stated in brief summary, 
a proposition more fully elaborated in the opinion in Smth vs. Nichols, 
21 Wall., 112. To be correctly understood it needs to be read with 
emphasis on the word mere and on the words “a7 degree simply.’ 
Without this the condensed statement would be indirect confliet with 
the patent act which confers patentability upon tnprovements, upon 
precisely the same conditions and with similar effect as upon original 
inventions. And that this was not the purpose of the court is shown 
by the quotation from Justice Strong’s opinion where the idea is more 
elaborated. As thus fully stated or even as expressed in the con- 
densed statement, the proposition would not apply to the faets in this 
case, for Gray made an improvement differing more than in degree 
from Mechwart’s. It differed in the elements and in the combination, 
and it overcame the recognized objections to older devices which 
Mechwart failed to do. Even if Meechwart had invented an effective 
belt drive for the double machines in common use, which I deny, 
Gray invented an improvement which differed in appearance, in its 
elements and in its results, 

Then comes the final proposition which few, *f any, patents now 
escape: “ The combination set forth in Gray’s first claim evinees only 
the exercise of ordinary mechanical or engineering skill, as the same 
has been detined by the Supreme Court: and illustrated by so many 
recent decisions of that tribunal.” And then they cite 7Zodlester vs. 
Benedict, 118 U.S., 59. and others. 

I have already taken the liberty to present my reasons for holding 
to the ancient faith so strongly maintained by Mr. Justice Story in 
Earle vs. Sawyer, + Mason, 1, and which has governed the course of 
judicial opinion in England for centuries, and in this country until 
within the last six years, that “the law looks to the fact and not to 
the process by which it is accomplished. It gives the first inventor or 
discoverer of the thing the exclusive right, and asks nothing as to the 
mode or extent of the application of his genius to conceive or execute 
it.” This is the language of that great jurist, and it has given me 
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courage to ask this honorable court, before turning over the adminis- 
tration of the patent law to the proposed appellate tribunals, to review 
these expressions, and re-establish the law upon its ancient foundations. 

I must, however, consider my case in view of the SS stated, 
which is undoubtedly four ded upon expressions found i 1 opinions 
read in this court, although it will be found upon an cers, of 
them that in few, if any, was such doctrine necessary to the result 
reached, and in these the expressions employed are not nece ssarily 
anything more than a paraplirase of the ancient rule that alleged 
inventions, in order to be patentable, must be substantially different 
from anything before known. 

In attermpting to eonsider the issue in the light of the principle 
announced, your honors will see how diffienlt it is for one at the bar 
to deal with a test so shadowy as that involved in the Inquiry : What 
is ordinary mechanical skill, or the expeeted skill, or that is required 
by any of the phrases which have been employed in stating the pro- 
position ¢ 

We know, absolutely, that Mechwart, director of the leading mill 
furnishing heuse of Europe, inventor of the best known roller mill, 
trie d to adapt a belt drive to the mill he made for his company and 
faile d. and his mac ‘thine failed tO vive satisfaetion ; and this was at least 
in part the ¢ use, becanse it could not be driven exce pt by coyve “« year- 
ing. We know that Beyer, of France, got up a halt belt drive, sup- 
plemented by friction gearing, but we don’t know that any one ever 
used it. Certainly the trade did not accept it as a solution. 

We know that Mr. See was co npelled to rely mainly on Goriwoda’s 
patent, taken ont In Germany long after Gray’ s invention ‘went into 
use here. That he rested it in Fitzgerald, U.S. patent, April 29, 
187"), nine months later than Gray’s sale and public nse, 

We know that the trade wanted a roller mill, but found nothing 
they would generally, or otherwise than experimentally, accept. 

We know that the problem was a Cor implicated one, for which ho 

Xisting organization was, even approxim: ite ly, fitted. 

We know that what stands as an entirely new mechanical movement 
wus embodi dj If} the combination. 

Gray testifies, q. 25, p. 47, that it required invention on his part to 
produce it. 

We know that it was instantly accepted as the solution of a diffieulty 
which had held the introduction of roller mills in abeyance, and that 
it was immediately and generally adopted with or without his license, 
and that it went into almost universal use, 

If such a case does not involve any patentable invention, then, as 
was said in J’arks vs. Booth, cited, not one patent in a thousand of 
those currently issued from the U.S. Patent Office is valid. Such a 
gross abuse of executive authority, amounting to a stupendous fraud 
upon the publie by the continned cyrant of invalid patents could not 
escape the attention of congress, to which the law requires the com- 
missioner to report directly ; nor of the president, whose constitutional 
duty it is to “ take care that the laws be faithfully executed.”’ But 
no expression of dissatisfaction with either the law or its administra- 
tion comes from congress or the president. Writers and speakers, 
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both at home and abroad, 
faculties of our people as evidenced in the issue of patents. 
pl: ints come from infringers, from grangers whio denounce the patent 
system, while they owe to patented machines the ability to work their 
the labor ay oe s are denouncing, 
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admiration, 


to 


a the use of labor 


inventive 
Coin- 


This patent is 


efforts, the machine was eminently useful and instantly accepted ; it 


was not disclosed in any 
never been known or 


previons 


patent or 


rulings that have ever been made thereon by this court. 


INFRING 


*+EMENT, 


printed publication, had 
used before his invention in this country (nor 
any where else), the inventor lad not abandoned his invention nor for- 
feited his right by public use for more than two years. 
Gray’s patent is valid under the statute, and under the most stringent 


In short, 


The court not only holds the patent invalid, but not infringed ; and 
this conclusion they 


tion, whe 


It may 


‘re they 


reach by passing from the claim to the specifica- 


find “swivel boxes,’’ 


be admitted that to 


reference to 


raise 


and these they 
find from the langu: ave of the specification and the testimony of Mr. 
See to be indis spensable, and therefore to be part of the combination 
claimed, by implication as well as by force of the words * as shewn.”’ 


lower belted pulleys on the 
opposite ends of a shaft requires sore freedom of play in the parts 5 


if the requisite motion is slight, it may be adequately met by merely 
using louse boxes on the shaft bearings; if greater play is required 


than ean be thus attainable, it may be and is attained by either rocking 
boxes or a flexible shaft. 


Mr. Smit 


h testified 


that the counter-shafts of Gray’s 
The sole object 


All these methods are equally familiar, and 


machines are mechanically identieal (p. 22). 
use of universal couplings in the latter being to provide for the verti- 
cal adjustments of the ends of the counter-shaft independently with- 
out strain. 

The opinion attributes to Mr. See, testimony which is “direet and 


convineing, 
this swiveling 
as set forth, 


machine, 


the 


swiveling 


” that “this swiveling feature is indispensable.” 
feature is intended 
and that no other 


ly ves 


and defendant's 


of the 


If by 


of Gray's 
swiveling device could be used 


in that machine, then I very respectfully submit that Mr. See is very 


earetul not to commit himself to any sueh statement 
would be readily retuted ; 


pu ry SC 


“universal 


precisely, 
joints,” 


it is not | 


Webster’s 


tis method. 


dieti nary 


which he knew 


He knew that flexible 
shafts were quite as common as flexible boxes, and used for the same 


in 


the 


definition of 
more commonly ealled universal couplings, the 


familiar method of making a shaft flexible is deseribed and illustrated 


by cuts of single and double joints, 
are set at an angle and the power transmitted from one end of the 


where the two parts of a shaft 
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shaft to the other. This is so familiar as to come within that common 
knowledge of which the courts will take judicial cognizance. Brown 
ve. Piper, 91 U.S... 37: Zerhune vs. Ph isi pa, 9 Otto, 592: King V8. 
Gallum, 109-U.8., 99; PAcl/ips vs. City of Detroit, 111 U.S., 604. 

Familiar instances will be found in all machines where portable pow- 
ers are applied to drive machinery, as for instance, in all threshing 
machines driven by portable engines intended for use in the fields on 
irregular ground, where it would be difficult to place the power in 
direct line with the driving shaft of the machine, resort is had to what 
are commonly called tambling shafts, and the same purpose is accom- 
plished as in these machines, viz., that power may be transmitted with- 
ont binding in the journals. The same thing is done by the same 
means in portable saw mills. Another familiar instance in which the 
highest degree of flexibility is required is in the dentist’s engines, 
where the connection between the foot lathe and the dentist’s drill, file 
or burnisher permits the tool to be turned in any direction. This is 
dlone by a coiled wire used as a driving shaft and protected by an india 
rubber tube to permit of its being conveniently handled. These are 
of the very elements of mechanics. 

All that Mr. See says (pp. 124-125) amounts to merely this that doth 
swivel boxes and aswiveling shaft cannot be used in the same machine. 
But he was careful not to say, and counsel were careful not to call 
upon him to say, that either might not be resorted to when the object 
was to prevent binding in the boxes. And both may be dispensed 
with when the amount of movement is so small that binding in the 
boxes may be prevented by simply making the cap to fit loosely on the 
box or bearing. 

Where a greater amount of movement is contemplated, that binding 
can be prevented either by making the box to swivel or by forming 
the shaft with flexible couplings. There must be flexibility some- 
where, but it is entirely immaterial whether it 1s provided in one or 
the other element. 

The eourt refers to the use of the words “as shown ” at the end of 
the claim as though they might be considered as imposing a limitation 
to the specific devices. ut sueli proposition is not sustained by any 
authority, and, in the few cases in which the matter is mentioned at all, 
the courts have uniformly held that the words substantially as deseribed, 
or as deseribed, or as set forth. are unnecessary because the reference 
they make to the deseription is always implied and relates only to the 
essential features of the iuvention as therein delineated. 
Mitchell vs. Tilghman, 19 Wall... 287 
Lorrilard va. McDowell, 2 Ban. & Ard., 531, which was decided by 

McKennan, J 


Betts vs. Menzies 10 H. L., cases 117. 
24 Robinson on Patents, Sect. 517. 


The words “the described ” tnust be construed not solely with refer- 
ence to the words in the specification, but with reference also to the 
drawings of defendant’s machines, which are opposite page 205 of the 
Record. 

His is a roller grinding mill of the same style as Gray’s, viz., with 
four rolls in the same plane and containing— 
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1. A counter-shaft with pulleys at both ends, viz., one pulley at one 
end and two at the other end. | 

2. It has independently adjustable bearings at each end, and these 
are vertically and independently adjustable. Gray made his adjust- 
ments by a set serew on which each bearing was sustained. Defendant 
made his by a lever on which a bearing was sustained. Both are within 
the terms of the claims. 

3. It lad the rolls C E, which were alternate rolls of the double 
series, viz., one of each pair. 


4. The pulleys ¢ e on the roll shafts having a belt N precisely like 


Gray’s, which connected them with the counter-shaft, driving it ina 
reverse direction. 

5. The rolls D and F; also alternate rolls, and the other rolls of the 
two pairs, which are arranged in horizontal plane precisely like Gray's 
limitations in the context of the claims. 

Shipley, J.: Pearl vs. Ocean Mills, 2 Ban. and Ard., 469. 


The decision in Phanix Caster Co. vs. Spregel, 133 U. S., 360-369 
(cited below), held that the complainants’ patent, considered in rela- 
tion to the state of the art, was for a combination of elements, one of 
which, viz., “a rocker formed collar bearing,” was entirely omitted in 
defendant’s castor, nor was any equivalent for it substituted. I am 
unable to see how that affects the question of infringement in this ease. 

It is contended by complainant that the defendant used, in identically 
the same combination as that of Gray’s first claim, ‘‘a ecounter-shaft 
provided with pulleys at both ends and having said ends mounted in 
vertically adjustable bearings.” 

It has not been denied that the defendant’s machine has a counter- 
shaft answering precisely to this language. 

6. The two belts Rand S connecting the pulleys ¢, f on the shaft 
of roll D F with the pulleys b’ b? on the counter shaft. 

The infringement is that of absolute mechanical identity. The claim 
applies just as well to defendant’s machine as it does to Gray’s. The 
identity is In funetion as well as in element. 

Absolutely the only change made was to substitute a tumbling shaft 
with rigid boxes for a rigid shaft and swiveling boxes, neither being 
absolutely necessary if the requisite play, always required to make any 
adjustment in any machine, is otherwise provided. In this same 
machine of Gray the set serews T were used to adjust the ends of 
the roll horizontally, by advaneing or withdrawing the two ends 
independently, but no provision is made for flexible boxes, because 
the usual play of a shaft in its boxes was sufficient. So in defendant's 
Exhibit Daverio’s patents the pulleys J were hung on a shaft which was 
independently adjustable at each end to tighten the belts, but neither 
a flexible bearing or a flexible shaft is provided, 

So also in defendant’s Exhibit Kingsland and Ferguson saw mill the 
upper shaft is vertically and independently adjustable at each end, but 
there is neither aswiveling box nora flexible shaft. In the face of their 
own evidence it would have been seandalous if Mr. See had testified that 
“to the practical working of the deseribed device as a belt tightner this 
swiveling feature is indispensable.” The honorable court, in attributing 
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that statement to him, does injustice alike to his mechanical knowledge 
and to his skilful use of words so as to be understood to mean what he is 
very earefal not to state explicitly. It is not essential that the boxes 


shall be swiveling 


-* 


g, and even if it were essential that flexibility should 
be provided for beyond the usual free-play of the shafts in their boxes, 
the patentee having shown one means need not include that specific 
means in his claim, nor even refer to a mere common incident of con- 
struction in his claim, when various modes of accomplishing the same 
end were familiar. 

If the tumbling shaft was an improvement it might be made an 
element in a patent for a new combination, but that would not avoid 
the patent on which the improvement was made if it still employed 
the previously patented combination. 

But there is no reason to believe it was better. Freiselimidt says 
that Gray’s drive was generally introduced into other roller mills, q. 
54, p. 41, and that in the practical operation of the Gray roller mill 
he never had any trouble whatever in keeping the belts on the pulleys 
when the counter shaft was adjusted. 

Question 57. 

Mr. Putnam says that in the practical operation of the Gray drive 
he has never encountered any difliculty in keeping the belts on their 
pulieys, and it can be used also to train the belts so that they will 
travel in their proper course. 


Putnam, q. 26, p. 69 


These able and experienced men were ignorant of a pretended 
defect which originated in the brains of infringers and their retained 
expert, and, so far as we are inforined, never had an existence other- 
wise, 

Gray was familiar with universal couplings and their use on shafts, 
as a means for preventing binding in the bearings, and he, presumably, 
adopted the swiveling bearing because le knew it would answer the 
purpose, as it did. The pretended distinction is a mere fancy and is 
a distinetion without a difference. 

There is no pretense of any betterment other than preventing the 
running off of the belts, and Gray’s belts don’t run off. 


DISINTEGRATOR. 


THE 

Gray proposes to use a cylinder on the counter-shaft to break up 
lumps. Defendant's expert testified as to the effect of the adjustment 
of the cylinder which might be used for disintegrating the reduction, 
and that the adjustment of the shaft would interfere with its use. Mr. 
See’s testimony on this point, q. 14, p. 125, is presented in his usual 
insincere and deceptive manner, when he referred to the necessity of 
always maintaining the cylinder and its shell coneentric, he left 
unnoticed the provision made for the vertical adjustment of the shell 
as well as she cylinder. Gray’s spn., p. 2, line 22. 

But this is a matter of no importance. The disintegrator forms no 
essential part of the roller mill, its use is optional and as a matter of 
fact it is not used. 
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If the adjustment of the shaft interferes as suggested with the use 
of the cylinder, the cylinder in no way interferes with the shaft, and 
whether on or off will make no difference in the construction of the 
first claim. 

Tur Patent Orrice Fine. 


Another matter magnified by counsel is the evidence contained in 
the office file of Gray’s application. 
For very many years the Circuit Court refused to receive these files, on 


the ancient and universal doctrine re] iting to grants and contracts in 


writing which speak for themselves, and are not to be moditied by 
evidence of what was said or done during their negotiations. 

Westlake vs. Carlton, 6 Fish., 519. 

Hoe vs. Kehler, 12 Fed Rep., 111. 

Howes vs. McNeal, 17 Blateh , 396. 

Pope vs Brown 1 Holmes, 20 

Cahoon vs Ring 1 Cliff. 592 

Goodyear Dent Vul. Co vs. Gardner, 3 Cliff., 408. 

In Goodyear Co. vs. Davis, 102 U.S., 222, this court held that the 
construction thev put upon the patent was upheld by the avowed 
understanding of the patentee, but they add “ we do not mean to be 
understood as asserting that any correspondence between the applicant 
for a patent and the commissioner of patents ean be allowed to enlarge, 
diminish or vary the language of the patent afterwards — issued. 
Undoubtedly a patent, like any other written instrument, is to be 
interpreted by its own terms,” 

[ do not understand that there is anything ambiguous in this claim 
nor that there is any necessity for construing it more narrowly than 
its terms literally imply, under the rule wf res magzs, ete. 

The practice of putting in evidence the patent office file has become 
very common under the assumed authority of this court, but it will be 
found that in such cases the office action has merely been accepted as 
an epitome of the state of the aet, itself proved in the case independ- 
ently, or the admissions of the applicant have be accepted as an estop- 
pel against some construction sought to be put upon the claim broader 
than its expressed terms, so as to cover what he had impliedly dis- 
claimed by erasing a claim made to that effeet. 

but in this case we make no such attempt, but expressly admit that 
we must stand on the combination as it is stated in the claim. Weask 
no more than the application of the universal rule that a claim fora 
combination is not avoided by the use of all the elements or the sub- 
stituted equivalents of any of the elements named. 

Referring, however, to the file, we find that in the original applica- 
tion the first and second claims were for fewer elements than were 
incorporated in the first claim as it stands, it being in fact, made up by 
adding together the elements of both the first and second original 
elaimis. 

[t will be seen, however, that the rejeetion of the first and second 
claims was founded upon a general statement that “the claims are for 
no more than the common arrangement of belting. As such it is 
shown in Carr’s patent, December 4, 1877, No. 197719."’ The exhib- 
its elaborately collected in this case by defendant show that this broad 
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statement of the examiner is not true as to even those claims. Carr’s 
patent, the only specific reference made, is in evidence, p. 263. It 
was a threshing machine; the fan shaft was driven ina reversed direc- 
tion by a crossed belt on one side shown in Fig. 2, and also drove belt 
N' on the same side by another crossed belt and from a pulley on the 
other end drove two other shafts by an open belt. (N. B —These belts, 
N? N?*, could not possibly have been driven as indicated by the arrows.) 
This fan shaft, even if accepted as an equivalent of Gray’s counter-shaft, 
was reversed in its movement by a crossed belt. The reversal of move- 
ment was obtained in the usual way by using a crossed belt, the avoid- 
ance of which was the very object of Gray’s invention and one of the 
main things which commended it to the millers. Any one who sees 
fit is at perfect liberty to use crossed belts to reverse the motion—or 
any other possible means except the specific combination covered by 
Gray’s first claim. There are belt systems now in use which do not 
infringe this claim but they are junior inventions, 

have discussed all the objections made in the record to the valid- 
ity of Gray’s patent, and the issue of infringement. If other questions 
should be raised by the learned counsel who will present a printed 
argument in this case, | must rely upon the court to iInvestivate the 
soundness of such new theories, as | cannot anticipate them and shall 
not know what they are. 


Was tue Term or Gray’s Patent Liwirep spy THE Fortran Patents 
WHICH HE TOOK ouT ¢ 


In the answer there was set up two patents in the name of Gray, one 
taken out in Germany for 15 years, and subsequently forfeited by non- 
payment of the annual tax. 

This Is disposed of by the decision of this court in Pohl vs, Anchor 
Brewina C’o.. 154 U. S.. SS 1. 

The other was an Austrian patent (Record, pp. 193, 194), which 
appears by the register, which is admitted as evidence of whiat it con- 
tuins to have been for the * original allowed term of one year,” and to 
have been extended for a 2d, 3d, 4th and 5th year, and then allowed 
to lapse. 

Stipulation, p. 237. 

It was this issue which was thought by counsel for complainant to 
be the main contest in this case. 

The court below, in a supplemental opinion, decided this point in 
favor of complainant. 

This question, which remains to be discussed, is one of very great 
importance, not only to these parties, but to the public at large. For 
now about twenty years, the condition of inany very important Amer- 
ican patents has been involved in utter uncertainty. It is only the 
more important patents which, as a general rnle, are patented abroad 
by American inventors who have also taken out patents at home, or 
are in process of doing so. The decisions in the circuits have gener- 
ally been adverse to the interests of the American patents, and others 
have acquiesced in such rulings by abandoning any attempts to main- 
tain them. 


36 THE CONSOLIDATED ROLLER MILL CO. VS. R. R. WALKER. 


Several of these decisions have been reversed in this court; but the 
important question as to whether patents taken out abroad upon 
domestic inventions, while an application was pending here, came 
within the purview of sec. 4887, has never been passed upon in this 
court. In the cases decided, this court las contented itself by holding 
that the term of the patent continued to the time when the bill was 
filed, leaving open the question as to when the term would actually 
expire. 

As that question is raised in this cause, and the proofs and admission 
clearly present it; and as the solution of the uncertainty, which. vet 
prevails, is most important to the public, involving, as it does, the 
term of many valuable patents, the court is most respectfully asked 
to permit its presentation more fully than is absolutely necessary to 
the mere determination of the question whether this patent was still 
in force at the time of filing the bill. As I understand, it is the 
constant practice of this court to pass upon questions of general publie 
interest, when fairly presented, in order to settle them; and that the 
public may not be disturbed by uncertainty. And when it is remem- 
bered that almost the entire manufactures of this country rest upon 
patents, covering either their plant or its products, and of what 
importance confidence, as to their rights and their duration, is, in 
encouraging full development, it will not be doubted that the publie 
interest demands that these questions may now be set at rest. 

| desire to argue three positions ; 

1. That sec. 4887, R. S., does not in terms apply, and never was 
intended to apply to patents taken out in the United States upon 
inventions made in this country by citizens thereof, 

2. That if if applics to patents on any such inventions, it does not 
apply to patents issued upon applications previously filed in the United 
States Patent Ofhice, and there pending at the tine when foreign pat- 
ents were issued for the same invention. 

3. That Austrian patents, although appearing upon their face to be 
issued for a shorter term, are according to Austrian law, patents for 
the full statutory term of fifteen years, the time expressed being 
merely that to which the annual tax has been paid before the patent 
issued. 

The facts of this case are briefly these: 

Wm. D. Gray, a citizen of the United States, residing in Milwan- 
kee, Wisconsin, made an invention of a belt drive in 1878, which was 
put into practice In that city in that year. That on the 2d day of 
May, 1879, he filed his application for a patent thereon, and duly 
prosecuted the same, until on dune 8, L880, the patent in suit issued to 
him for the term of seventeen. years, 

That after the filing and during the pendency of that application a 
patent issued in his name in Austria, viz., on the 17th of December, 
A. D. 1879, for the same invention. This Austrian patent was taken 
ont by J. W. Troop, of London, Eng., at his own expense, paying the 
government fees, Mr. Gray paying nothing. Gray, Q. 102 to 110, 
p. 56. It was not necessary for Mr. Gray to execute any papers, in 
such cases the whole work being done by the attorney. 

That the Austrian patent was expressed to be for one year, 
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That the tax was-.paid for five years and no longer. 

The Austrian law is contained in Abbott’s patent law of all nations, 
p. 15, vol. 1 and this is admitted by stipulation on page 238. 

It appears by the official certificate from the ministry of commerce, 
page 236, that by terms of Austrian law the patents are all for fifteen 
years’ continuous term, proviled the patentee pays the annuities, and 
that when one or more years are named in connection with the grant 
this only implies that the fees have been paid for so long, bat the 
actnal term is by no means touched upon. 

The construction pat upon sect. 4807 has this incongruous effect, 
that if an inventor will permit the free foreign use of his invention he 
may have an United States patent for seventeen years. But if he 
limits the foreign use by patenting it there, his American term will 
be cut down to the term of the foreign patent if issued before he 
received his patent here. In other words, the law punishes the 
American inventor for patenting his invention abroad, but encourages 
the dedication of lis invention to free foreign use. 

The United States statute permits the inventor to put his invention 
into public use or on sale for not exceeding two years before making 
application for letters patent. He may, of course, continue the public 
use during the pendeney of the application, unless he forfeits his right 
by too great delay, and finally have a patent for the full term. Cum- 
mings’ patent was granted for the full term after a delay of nine years 
in the patent office, and was sustained in Smith vs. Goodyear Co., 3d 
Otto, 486. 

But in most foreign countries any use in public, or patent in another 
country, or published description before patented there, is an absolute 
bar. Consequently, if our people want to secure foreign patents they 
must forego that privilege of public use which our statute permits, for 
if one machine, or even a printed description of it should get into that 
country, it is fatal. [lis application may be delayed by interferences 
and other causes wholly beyond his control; but still, if he takes out 
foreign patents he may be curtailed of his American term, and, if he 
does not keep his invention an entire secret all that time, he may lose 
valuable foreign rights. The injustice of this provision, as it has been 
construed, is strongly presented to congress by the present commis- 
sioner of patents in his annual report, which has just been published. 
He shows how under it the American inventor is deprived of the 
advantages of the “International Union for the Protection of Indus- 
trial Property,” and | respectfully ask the attention of this court to 
what he there says. 

I respectfully submit that to impute such a purpose to the congress 
is not to be permitted unless the clear language of the act forbids any 
other aud more intelligent construction. 

“The reason of the law should control the strict ‘etter of the law, 
when the latter would lead to palpable injustice, contradiction or 
absurdity.” 

lst Kent Com., 462. 

Sect. 4887, R. S., reads as follows : 

“ No person shall be debarred from receiving a patent for his inven- 
tion or discovery, nor shall any patént be declared invalid by reason of 
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its having been first patented or caused to be patented in a foreign 
country, unless the same had been introduced into public use in the 
United States for more than two years prior to the application. But 
any patent granted for an invention which has been previously patented 
in a foreign country shall be so limited as to expire at the same time 
with the foreign patent; or, if there be more than one, at the same 
time with the one having the shortest term, and in no ease shiall it be 
in force more than seventeen years.” 


The proper understanding of this seetion will be facilitated by a , 


reference to prior legislation which led up to it. 

There has been a distinetion between domestie and foreign inventors 
and inventions in all the United States patent laws since 1795. Patents 
were not allowed to aliens under that act. In 1800 the right was con- 
ceded to alien residents for more than two years, In 1832 it was 
extended conditionally to those who had declared their intention, 

Under all these acts any knowledge or use, domestic or foreign, 
before application tiled was fatal to the right to a patent. 

Under the act of 1836 citizens and aliens were alike permitted to 
have patents, but the latter were charged higher fees and held by a 
condition to work within 18 months. 

Under this act foreign use was not fatal to an original American 
inventor who had no knowledge, but was fatal to a U. S. patent to an 
alien, whether he knew of it or not. 


5th opn. of Atty Gen., 21. 


The bar to patents on inventions already patented abroad, which had 
been absolute, was by section 8 of the act of 1836 limited to foreign 
patents more than six months old at the ** filing of the specitication 
and drawings.” 

Under that act the right of the inventor was determined by eondi- 
tions which existed at the date of application and was unaffected by 
subsequent changes. 

sy the amendment of 1859 the six months limitation was taken off 
and the condition substituted that the invention had not * been intro- 
duced into public and common use in the United States prior to the 
application for suel patent.” 

And this contained the further proviso that every such patent shall 
be limited to the term of 14 years from the date of publication of sueh 
foreign patent. 

Under sect. 6 of the act of 1836 the knowledge or use which barred 
a patent must have been prior to the ¢avent/on, unless the invention 
had been in public use with the consent or allowance of the applicant 
prior to the application, while by sect. 1 of the act of 1793 knowledge 
or use prior to the application Was i bar. 

Section 15 relieved the patentee from the effect of mere foreign use 
prior to his invention if he believes himself at the time of application 
to have been the first inventor. 

Under the act of 1836, as prior foreign use was never a bar toa 
patent unless accompanied by proof of knowledge, it became the 
accepted construction, both in the patent office and in the courts, that 
parol proof of foreign inventive acts*could not be taken, but inventive 
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acts done in the United States were admissible to establish the date of 
invention by the terms of the statute. 

The standing rules of the patent office provide for a preliminary 
statement (rule 111), which in the ease of domestic inventions, included 
the date, 1st, of conception, 2d, of drawings made, 3d, of a model, 4th, 
of disclosure to others, 5th, of reduetion to practice. 

sut, in case of foreign made invention, the same rule requires the 
statement, Ist, that the applicant made the invention, but without any 
statement of date when made ; 2d, whether it had been patented, and, 
if so, when and where, giving the number of each patent ; 3d, whether or 
not the invention had been described in a printed publication ; if so, when 
and where, giving the title, place and date of such publication ; and 5th, 
whether or not the invention was ever introduced into this country ; 
if so, giving the cireumstances with the dates connected therewith which 
are relied upon to establish the facet. 

These statements are in the nature of pleadings, not evidence in 
themselves, but limiting the scope of the evidence. 

Under this practice it came to he the established construction of the 
patent law that the date of domestic inventions could always be estab- 
lished by parol proofs, but fereign made inventions eould not be ear- 
ried back of the date of the application in the United States Patent 
Office, unless an earlier date could be proved by an earlier foreign 
patent or printed publication, showing on earlier invention bp appli 
cant. And, as a cotseq tence, rie) Instances Cull he found in which parol 
evidence has been admitted to prove an earlier date for a foreign-made 
Invention than that of the foreign patent, nor even any Instance 
reported in the eourt eases where counsel have offered snely proofs, 
although there are cases in the reports of patent ottice cases, which 
may be fonnd in Robinson on Patents, see. 603, mn. 5. and see. 382 
and notes, where snel evidence was offered ind rejected. 

With this state of the law in mind, the intention of see. 4887 
becomes more apparent. The seetion must be read as a whole, and 
ecousidered in reference to the entire aet of which it forms a p art. 
Much of the confusion of ideas TD ppoore the subject has arisen out of the 
fact that exclusive regard appears to have been had to the last half of 
the section, as though that were the entire provision to be considered, 
instead of treating it as a whole. 

* No person shall be debarred from receiving a patent for his inven- 
tion or discovery, nor sliall any patent be declared invalid, by reason 
of its having been first patented, or cansed to be patented, in a for- 
eign country, unless the same had been introduced into public ase in 
the United States for more than two years prior to the application.” 

This language is copied from the 25th section of the Act of 1870. 
There is no reference in this language to the ease of an application or 
patent fonnded upon a domestic invention. Under the genera! pro- 
visions of the act their rights rest upon the invention, and always 
relate back to it, and may be established by parol proof concerning it. 
A foreign patent, subsequent to the date of such invention, although 
prior to the application, has no effect upon the right of the inventor 
to a patent for the same invention, proof being produced of such 
earlier invention. He derives no aid from the language quoted, and 
would in no manner have been affected by its omission. 
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Not so, however, with the foreign-made invention. That rests for 
its date upon the application, in tlie absence of this section; and any 
patent or printed publication of earlier date than the tiling ‘would be 
an absolute bar to the grant of a patent, and upon the production of 
such prior patent or publication, it would be declared invalid, because 
the public had already acquired knowledge of the invention, and no 

valid patent could be obtained by one whose rights went no further 
back than the application. 

The grant of letters patent to alien inventors is entirely er gratia, 
and although Congress saw fit to admit them to the privileg re Without 
exclusion as such, they also saw fit not to make provision for establish- 
ing their inventions by parol proof, which would have imposed an in- 
toler ‘able burden upon our own peuple by sending them abroad tu take 
testimony. 

If congress had omitted this section a foreign patent or publication 
would have been fatal to foreign-made inventions, but, instead of that 
stringent rule, congress permitted them to have the benefit of patents 
or publications relating to their invention of earlier date than the ap- 
plication, and they can under that provision stand on such patent or 
publication as the true date of their invention, but the ‘y cannot go be- 
hind it with parol proof, as may be done with relation toa domestic 
invention. 

The section means, henetoen: no person who would otherwise be 
affected thereby, shall be debarred, ete., and not those who would not 
be affected by such patent or publication under the general provisions 
of the law, which permitted thein to otherwise establish their inven- 
tions. 

And because such foreign inventors were only permitted to go be- 
hind their applications to base an earlier date upon some foreign patent 

printed publication setting forth the very invention upon which 
they were seeking to obtain, or had obtained, a United States patent, 
it was reasonable and just that their rights, which rested upon their 
foreign patent, should expire with it. 

The Zd5th section of the aet of 1870 proceeded, after the word ** ap- 
plication,” followed by a comma, “ and that the patent shall expire at 
the same time with the foreign patent, or if there be more than one, at 
the same time with the one having the shortest term; but in no case 
shall it be in force more than seventeen years.” 

This section most clearly applies the limitation of its term to the 
patent, which was relieved from the bar of the otherwise fatal foreign 
patent. 

In the compilation of the revised statutes this section was altered. 
A period was introduced after “application” and the second sentence 
made to read * but every patent granted for an invention, whieh had 
been previously patented in a foreign country, shall be so limited as to 
expire, ” ete., following the language of sect. 25 as quoted. The pre- 
sumption in the case of a mere revision is alw ays against the purpose 
of the legislative body to alter the antecedent law. 

Taylor vs. Delaney, 2d Caines’s Cas., 150. 


So also Kent C. J., in 4 Johns, 358 
Croswell vs. Crane, 7 Barb., 8S. C. R., 195. 
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In UY. 8. vs. Bowen, 100 U. S., 508, this court said, “ when there is 
a substantial doubt as to the meaning of the language used in the 
revision the old law is a valuable source of information.” 


Also Meyer vs. Car Co., 102 U.S., 1. 


Reading the entire section its evident intent and meaning is to allow 
an applicant upon a foreign made invention to obtain the benefit of 
the dute of his foreign patent for the same invention, to avoid an other- 
wise fatal reference, but every patent so obtained shall be limited to 
expire with the foreign patent. 

This construetion gives effect to the section, makes it possible to 
understand how it got into the statute, and removes it from the impu- 
tation of injustice, which attaches to it when construed to punish the 
domestie inventor for attempting to benefit himself by availing him- 
self of the monopoly offered by the more or less liberal patent law of 
other nations as well as of our own. 

[t has been said that the purpose was to prevent the continuance of 
a patent here after it had expired abroad. That may serve when the 
grant here depends on that patent. But it will not explain why the 
law should be so construed that a patent may issue here for the full 
term, if there is no restraint tpon foreign use from the very begin- 
ning, and be only restricted when foreign patents have been taken 
out to impose a limitation upon the foreign use, 

2. Should it be held that sect. 4887 applies to all inventions whether 
domestie or foreign, it must still be considered whether that section 
imposes a limitation upon patents issued after the taking out of foreign 
patents upon applications filed in the United States Patent Office 
before, and which applications were being duly prosecuted at the time 
when such foreign patents were taken ont for the same invention, 

This question has been heretofore discussed before the court, but 
never decided. I shall, therefore, dispose of it briefly. 

The question turns upon the significance to be given to the words 
“previously patented.” Previously to what ? 

Those words were not employed in see 25, of the Act of 1870. 
They were interpolated by the revising commissioners presumably 
without any purpose to change the law. In that act the words “ hav- 
ing been first patented, ete,” were employed, and those words reappear 
in sec. 4887. There can be no misunderstanding as to what they 
mean, for they are used in immediate relation to the application, as 
well as to the patent if the application has gone to patent. 

“ No person shall be debarred from receiving a patent for his inven- 
tion or discovery *° * * by reason of its having been first pat- 
ented.” * *. Those words can only apply to an application which 
was preceded by a former patent for the same invention. “Its having 
been patented,’’ means the invention or discovery, “having been pat- 
ented or caused to be patented in a foreign country,’ and, necessarily, 
patented by the same inventor who was seeking a patent here. This 
section has no relation to an invention made by a different person, 
although identical with the invention set forth in the United States 
application. 

The identity contemplated must be not only of invention but of 
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person. For if inade by another independently, it wonld be a bar or 
not, according to cireumstances, If the application was on a domestie 
invention the reference could he disposed of pon evidenee of actual 
invention by applicant prior to the date of the foreign patent, But, 
if the invention was made abroad, then, if the foreign patent was to 
a stranger it would be an absolute bar, if the foreign patent was issued 
prior to the day of filing the application. If the foreign patent was 
junior to the application, then no notice would ever be taken of it, 
tor the date of application is always prim t facie, the date of inven- 


tion, and as to the foreign made invention, conclusively so in the 


absence of an earlier foreign patent Lo the same inventor and for the, 


same invention. This is true whether the question comes up in the 
patent office on application, or in the court in a suit on the patent. 
A foreign patent taken out after application filed neither bars the 
grant hor would affect the validity of the patent, 

Certain it is that the words employed in the first clause of see 4887, 
” having been first patented or eaused to be patented in a foreign 
country,” refer only to foreign patents taken out before the applica- 
tion was filed here. The remainder of the section relates to the effect 
of sneh previously granted patents on the term. ‘The first clause 
declares that they shall not bar the grant of the subsequently applied 
for patent ; the seeond declares that they shall /sait the term of the 
subsequently granted patent. 

Even if the last clause stood alone, and is considered without refer- 
ence to its context, the same ambiguity will remain, viz., to what does 
the word “ previously ” relate ? 

The same words “ previously taken out letters patent therefor in a 
foreign country,” occur in see. 8, of the act of 1836, Morse took out 
letters patent in) france On} his telegraph between the date ot his 
application and that of the patent issued to him in the United States. 
The Orh section of the act of 1834). contained also the proviso ‘* that 
in all Gases every such patent shall be limited to the term of 14 vears 
from the date of snel forelgn letters patent.” In Morse’ s United 
States patent there was no reference to the French patent. 

It was held by Mr. Justice (rrier in hire neh ix, Roda vs, a Kish. 132. 
that the words previonsiv patented referred to the application, an 1 this 
court in) Morse nS. iy RP. lly, held that the ferins Was unaffected by the 
Kreneh patent, and in both that case and in Bate vs. Hammond, that 
If was not necessary that the United States patent should refer to the 
foreign patent. 

Limitation, when it oceurs at all, is implied by the law and takes 
effect by force of the statute, when the event oceurs, and the patentee 
is not bound to make the limitation in express terms. 

The act of sifu Wis ani amendatory as wel! asa revised statute, but 
made ho change in) this Inatter except to adopt the period of expiration 
of the foreign patent instead of its date for the commencement of the 
term. The revision was not intended to alter previously existing law. 

Great injustice would be done American inventors by the adoption 
of the construction contended for by defendants. This might not be 
sufficient to warrant the disregard of a plainly expressed provision, but 
it is certainly an important factor in determining how a very doubtful 
expression shall be interpreted. 
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This construction has prevailed in the lower courts, and the patent 
oftice, following them, after a contrary construction had been estab- 
lished. He parte Mann, 17 Off. Gaz., 330. Under it an American 
patentee must elect whether he will forego the privileges given him by 
foreign laws to secure the monopoly in such countries before permit- 
ting his invention to be used; a privilege conceded by our laws, but 
fatal to his foreign rights, or likely to be so; or to take out his patent 
here and take the chances of losing everything else; or to take his for- 
eign patents and submit to the curtailment of his term to the shortest 
foreign term. Thus he may take out a patent in Germany, France or 
England and still have his patent ran for the unexpired term of four- 
teen vears. But if he wants a patent in Chili he is cut down to the 
remainder of a ten-year term. Or if he takes a patent in Finland, to 
the remnant of a term of five years. 

Certainly, doubtful expressions should not be construed, unnecessar- 
ily, to work such absurdities as these. 

If, however, the application is held in this case as in all others, to 
fix his rights, he ean make his application, and while waiting on the 
unavoidable delays he may take out foreign patents without loss. 

An application is a formal declaration of right and petition for a 
patent. Subsequent delays may be beyond his control, and therefore 
it is a general, if not universal, rule in all analogous cases tliat the for- 
mal presentation of a claim is the date to which the right, when recog- 
nized, will refer. 

In Gaylor vs. Wilder, 10 How., 477, this court said, “ The discoverer 
of a new and aseful improvement is vested by the law with an inchoate 
right ;” and, on general principles, that right becomes vested when the 
inventor has complied with the requirements of the law. 

It may be laid down as a genera! rule that when a government grant 
is dependent upon an initiatery act the right attaches when the act has 
been performed, and the party will not be permitted to lose by the 
delays of the government. 

And this doctrine has been applied to patents for inventions, 


Jones vs. Sewell, 6 Fed. Rep., 343. 


In Stark ws. Starr, 6th Wall. 417, it was said, “The right to a 
patent once vested is treated by the government when dealing with 
the public lands as equivalent to a patent issued. When, in faet, the 
patent does issue, it relates to the Inception of the rightof the patentee 
as far as may be necessary, to cut off intervening claimants.” 

And it has been repeatedly said that patented inventions were prop- 
erty entitled to the same protection as other kinds. 

Brady vs. Atlantic Works, 10 O G., 762. 
Seymour vs. Osborne, 1! Wall., 533. 
Cook vs. Ernest, 2 O. G., 89 

In judicial proceedings the subject of inquiry is the right of ‘the 
plaintiff at the date when his proceedings were instituted. 

And it is said,“ Whatever the legislative power may be, its acts 
onght never to be so construed as to subvert the rights of property 
unless its intentions so to do are expressed in such terms as toadmit of 
no doubt, and to show a clear design to affect the object. No general 
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terns * * * ought ever to be so construed as to divest a vested 


right.”? 
Rutherford vs. Green, 2 Wheat, 203. 


3. If this section 4887 applies to this ease there remains the further 
inquiry, WHat WAS THE TERM OF THE AusTRIAN Parent! 

The court below held that Gray’s patent in Austria was for 15 vears 

oo yt ’ 

and its forfeiture for hon-payment ol the annual tax did not involve 
the expiration of the term of the United States patent, 

The following is copied from my brief filed in the court below: 

The otticial certificate referred Lo Is rinted Oll DD. 2360 and 237 of 

P} 

the Record. 

Extracts fr * . ;' low ame ale inted herewit! 

Uxtracts from the Austrian priate nt iaWw are also printes nerewith, 
and are introduced under stipulation cited. 


Wiatis true Term or tug Austrian Patent. 


by stipulation of counsel the Austrian law, as printed in “Abbott's 
Patent Laws of All Nations,” and a duly authenticated copy of any 
decision or opinion of the minister of commerce of the Austria-Hun- 
garian Eimpire construing the same, may be considered subject to all 
exceptions to the materiality or pertinaney of the same. 

[t is the uniform rule of the Supreme Court to adopt the construe- 
tion adopted by courts of the country by whose legislation the statute 
was adopted. 

Cathcart vs. Robinson, 5 Peters, 264. 


Section 4th of the Austrian law provides, par. 25, that the longest 
duration of privileges is fixed at fifteen years, reserving to the Kinperor 
the right of extending that term. 

Paragraph 27 provides that every patentee whose privilege has been 
granted for a shorter period than fifteen years (“which shorter term is 
to be stated in the patent, par. 9,7) may claim its prolongation for one 
or more years within the lonvest period, provided they demand such a 
prolongation before the privilege has become extinet. To obtain such 
a prolongation, a petition for the same must be delivered in due time, 
toyvether with the origina! patent, and the tax in full for the original 
term of prolongation, or the receipt for thie saine from a publie 
treasurer. 

The prolongation is granted by the minister of commerce and trades, 
and is officially contirmed on the letters patent. 

Paragraph 29: “ Privileges lose their foree— 

“1. By nullity or by termination (reeall, surrender or decree). 

“9. By extinction, which takes plaee— 

“(a). Lf within one year at the latest from the date of the patent the 
patentee has not begun to work his discovery, ete. 

“(b). Lf the original or prolonged term of the patent has expired, 

“(c). If the privilege is surrendered voluntarily.” 

Section VII. relates to infringement, which may be punished 
criminally. 

Paragraph 42: * The minister of commerce and trades alone decides 
the question whether a patent, from any legitimate cause whatever, is 
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to be considered as null and void, or as extinct. It therefore especially 
decides the question of the nov elty of a discovery, invention or 
improvement; * * * _ finally, in contestations arising between 
two patentees, the ministry decides the question of the total or partial 
identity of their privileges.”’ 

Paragraph 43: The examination and punishment of the infringe- 
ment, mentioned pars. 38 and 39, belongs, except so far as other regu- 
lations may be published in future, to the tribunal of the district in 
which they took place, according to the laws concerning trades. An 
appeal to the higher tribunal of the respective province is open for 
parties who fe el themselves injured by such decisions. And in ease 
of the first decision being modified before that tribunal, also to the 
ministry of commerce and trades. * * * 

Paragraph 45: If, during the inquiry, the decision is found to 
depend on preliminary questions determinable by the minister of 
commerce and trade, such a decision must be sought for officially, and 
the original proceedings are to be suspended till it is obtained. 

It appears from these citations that the Austrian minister of com- 
merce has not only executive but also judicial functions, being an 
appellate court of last resort in patent cases, and also has the sole 
authority to pass upon questions relating to the term of a patent, as 
well as its validity. If a question tone hing such a subject arises in a 
judicial proceeeding, the case is suspended and the question referred 
to the ministry for an opinion, which, upon these points, is final. 

An opinion of the ministry touching the construction of the law is 
therefore of the class made conelusive by the rulings of the Supreme 
Court. As the office is both exeeutive and judicial, its official acts 
and conclusions in matters over which it has sole jurisdiction to decide, 
as well as perform, must be accepted by our courts as settling the con- 
struction of the Imperial decree, 

| introduce a duly certified opinion of the ministry of commerce, 
just how or when made we are not informed, but substantially the 
sane opinion was promulgated as early as 1882, and published in the 
Official Gazette, 25d vol., p. 275: 


QOrriciIAL CERTIFICATE. 


The imperial and royal ministry of commerce certifies herewith : 

1. That — to sec. 25 of the imperial decree of August 
15, 1852, No. 184 of the Publication of the Laws of the Realm, the 
longest term of Panda for all patents granted is indiscriminately 
fixed at fifteen years, which longest term of duration runs on inter- 
ruptedly provided the patentee fulfills the conditions mentioned in 
sub. Ze and this original term of fifteen years appertains to every Aus- 
trian pate nt zranted in accordance with the imperial decree of August 
15, 1852, No. 184 of the Publication of the Laws of the tealm, with- 
out exception, 

That according to sec, 11 of the patent law it is not the duty of 
the patentee to pay the tax for the entire fifteen. years in advance at 
once, but the payment of the tax in annuities is permitted. 

3. That in so far as in the deed of an Austrian patent granted 


; 
' 
i 
: 
' 
: 
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‘ 
according to the above mentioned law one or more years are named in 3 
connection with the statement of the grant of-the patent, this refer- 
ence to one or more years has exclusively the purpose of stating that 
the annuity has been paid in advance for one or more years, and that 
by such reference the actual term of the patent is by no means tonelied 
upon, this term being as above mentioned, fixed at the term of 
fifteen years. 7 
4. That when the patent tax is paid by annuities, that is to say, ee 
from year to vear, by such payment an extension of the patent term . 
already originally granted according to the law does not take place, ~ 
but that such payment has only to prevent that expiration of the ° 
patent before the close of the originally granted term of fifteen years, 
4 


on the ground of the non-payment of the patent tax, 

5. That the imperial and royal ministry of commerce, in order to 
avoid erroneous interpretations on the part of foreign states regarding 
the term of the Austrian patent, did find it expedient to alter the form 
of the patent deeds employed up to July, 1884, and to make use of a 
new form by whieh any doubt regarding the term of an Austrian 
patent will be removed, 

Vienna, Oct. 10, 1888. 

sy the royal ministry of commerce ; 

cy | Dr. BECK, J. P. 

| SEAL. | 

Collated and found consonant word for word with the unstamped 
original lying before me. 

Vienna, November 17, 1888 (eighty-eight), 

IGNATZ RR. v. FILLEBAUM, 
[ SEAL. | Imperial Royal Notary. 


The authenticity of the above signature of Herr Ignatz v. Fillebaum, 
sworn imperial notary in this notarial distriet is hereby certified. 

by the imperial roval presidency of justice. 

Vienna, Nov. 17, 18838. 


[ SEAL. | HEINRICHS. 


The authenticity of the above signature is hereby certitied. 

Vienna, Nov. 19, 1888. 

By the ehancellory of the imperial and royal ministry of the seal of 
the imperial house and of the exterior Konradsheim. 


This opinion establishes the proposition that Austrian patents are all 
for fifteen years, and defeasable by failure at the proper intervals -to 
pay the established tax. Such patents have always heretofore been 
held to limit the United States patent only to the time to which the 
patentee has a right to keep his patent alive. The courts below dis- 
tinguished between the eases of patents which were, on their face, for 
the full term, though defeasable on the non-payment of the tax, as was 
the case with English and Freneli patents, and those where the patent 
on its face was for the short term and extensible as a matter of course, 
on the payment of a further tax. ~~ 
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As | understand the opinion in Bate vs. HLammond, it went beyond 
the mere holding that the United States patent remained in toree 
because the Canadian patent had been extended and kept in life, but, 
further, that the right to renew the Canadian term made the patent 
prima facie one for the full term. The court, after reviewing the 
Canadian statute, says: “ Therefore the Canadian patent does not 
expire,and it could never have been properly said that it would expire 
before January 9, 1892,” that is, before the expiration of fifteen years 
from its date, although, on the face, granted for five years, as the court 
distinetiy noticed in a preceding part of the same paragraph. If it 
never could have been said properly, then it was trne at the grant of 
the patent, and from its date up to the time of the actual extension, as 
well as afterwards, 

This view of the effect of the Canadian statute upon the Canadian 
patent for five vears is precisely in accordance with the opinion of the 
ininistry of commerce as to the similar terms of the Austrian patent 
and Austrian law, holding that the patent is really one for the full 
term, although, on its face, for a shorter one, because the law vives to 
the patentee the absolute riglit to continue the patent for the full term 
at his own option. 

One other defense is set up in the answer, viz., that becanse this 
complainant had not been engaged in manufacturing roller mills 
before suit brought, it had no standing in a court of equity. 

The complainant company was organized August 7, 1886 (Record, 
p. 251.) 

This bill was filed May 16, ISS (page 1.) 

Complainant acquired title to the Gray patent in suit September 7, 
LSS6. 

It is agreed on page 135 that the complainant company ‘* had not 
manufactured or entered upon the work of manufacturing roller mills 
under the patents owned by it, but have granted licenses to divers 
parties to manufacture under its patents, and that the company was 
organized and the entire stock is owned by four firms or companies 


extensively engaged in manufacturing mill work. 

As owners of the legal title to the patent complainant is the proper 
party to sue for infringement either at law or in equity. 

It appears by stipulation, ). 2%. that the testimony was entitled in a 
ease in the Northern District of Illinois, but might be read in this 
ease, and in another in the Eastern District of Michigan. 

In view of these facts it follows that complainant had a right to 
proceed in equity to enjoin infringement, so as to bring the trade 
under such control that it could manufacture under its patent with a 
reasonable expectation of protit. 

And because it is alike its privileze and its duty to protect its licen- 
ses in the limited mouopoly which the patent confers. 

5 Fed. Rep., 141. 


sh, 120. 


Freese vs. Swartchild, 3: 

Hussey vs. Whitely, 2 F 

It is in proof in the testimony of Gray and Frieschmidt, already 
cited, that Gray’s belt drive went into general use. This was by part. 
ies who were either licensees or infringers. If the former it is our 
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duty to protect them, if the latter it is our privilege to ask a court of 
equity to enjoin them. Certainly it will not be urged that eight 
months after we acquired title was an unreasonable time to take in the 
preparation for our suits, in view of the vigorous character of the 
defense which we had reason to anticipate and have assuredly encoun- 
tered. 

R. MASON, 


Of Counsel for Appellant, 
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SUPREME COURT OF THE UNITED STATES 


(detohber Term. 100. 


The Consolidated Roller Mull Co. 


No. 1,485 


PB. RB. Walker. 
L\PPELLEF. 


“TATEMENT, 


This is an ayy eal, taken in behalf of the complainant 
below, from a de ree of the Cure hit (court for the Western 
District of Pem SViValila, distiissing the bill of complaint. 
The bill Ot complaint charg . infringement or two preal 


ents relating to roiler nulls. The first of these patents 


Was eranted ‘to William D. Gray, June 8, 1880, as No. 


} 
' 


298 525: the second ‘dolpho HH. Od iP April 13, I S86, 
iis No, 5 +1 Thy Valil it ane infringement Of both 
were put in issue by the answer. After defendant's evi 
dence Wiis nT commplainal | abatedone (| thie (ile | batent, and 
the controversy is now confined to the first claim of the 
Grrav patent, there beng lar ¢ harge of infringement nnder 
the other claims of that pecal Nt. 

The adtiswer dented the \ chil lity of @ patent. charged 


anticipation and want of pat lity, alleged that 


Nal wieqil. 


the patent had expired before this suit Wis commenced, 
and before the act complained of, by reason of the expira- 
tion of an earlier Austrian patent and an earlier German 
patent granted to the same patentee for the same inven- 
tion; denied that complainant had sufficient title to main- 
tain the suit; and dented that complainant had any cause 
for relief in a court of equity, 

The earinge Wiis befor Hirde - VieKennan and Ache- 
SO, They eoncurred in tit ding tliat the patent Wis antici- 
pated, that the s ibyect-mattes did not involve invention, 
and that defendants mal! did not infringe, even if the 
elaim in controversy were to be sustained, The court con- 
cluded its opinion Ly stating that these issues being decis- 
ive Ol the case, Il deemed if Hhhecessary to consider the 
other grounds of defense, and ordered a deeree dismissing 
the bill of complaint, 

Atte this opinion Wills hied complainant's counsel re- 
quested the eourt to Ux press its Opinion por the issue rela- 
tive to the ettect ot the earlier foreign patents relied Upon 
as limiting the term of the American patent. The court 
thereupon filed a SULpo pol ental opinion holding that, hot- 
withstanding the earher Austrian patent Was granted for 
one year, and, after being several times extended. had be- 
come extinct by the expiration of the last term for which 
it was granted, the American patent did not expire with 
it, because, under the Austrian law, the patentee could 
have continued the Austrian patent in foree fora longer 
term. 

\s the opinion before filed was eonclusive of the case, 
its subsequent opinion on this point, which would in no- 


} 


wise affect the decree, is in the nature of a moot opinion, 
and appears to be due to the assumption that the review 
On appeal Was limited Ly The Opinion cf the court below 
rather than by its decree, and that affirmance or reversal 


would depend upon Whether the reasons assigned for the 


‘ 
} 


} : 
deeree Were adopted rather hyean) Wpon Whether the deeree 


Wiis supported Ly the record. 


It Is insisted in be heey tT «| the appellee that the decree 


Statement. 


was right, and that the several defenses pieaded in the 
court below were individually sound and conclusive. 

Complainant is not, and never has been, engaged in 
manufacturing, using, or selling the machines in contro- 
Versy, or machinery oft curh\ kine, lf does hot appear to 
have ever had any business except the maintainance of 
patent litigation. The sole object of its incorporation is 
“to purchase and acquire United States and foreign Let- 
ters Patent relating to roller milling—holding, selling, hi- 
censing, and otherwise dealing in such patents.” (See 
Articles of Incorporation, p. 22%. 

The defendant is not a manufacturer or dealer, but 
has purchased, tor his own use, roller mills constructed 
under and in accordance with the Obenchain patent of 
January 19, LSS86, No. 324,460. 

The Gray patent here =the 7 prea his Once betore been 
in litigation, Prior to the Orval zation ot the complain- 
ant company, Edward P. Allis, who was one of the or- 
ganizers of the complainant company (see pp. 230-231), 
brought suit on this patent and two other patents vyranted 
to the same patentee in the Cirenit Court tor the District 
of Wisconsin. The novelty and patentability. of these 
patents were there attached. The case was argued tor 
complainant by Benjamin I. Thurston, (oi Providence, 
Rt. [.. assisted D\ Mr. Rainey, of Chicago. The court held 
that it view ot the prior art the patents did not cover any 
patentable invention, and dismissed the bill. The com- 
plainant appealed to the Supreme Court, and perfected its 
chp ope “al, Shortly by tore thie case Was reached for hearing 
in this court the counsel tor the present complainant 
(which bicacd meanwhile iY (ri Oreuniz “ty dippeared tied dis- 
missed the chp rp thi. The beadt ifs nad de ree ith that Cisse, 
and the written notice to counsel of the grounds upon 
which the decree was rendered, written by the presiding 


judge (Judge Bunn) simultaneously with the entry of the 


decree, are here lnm eVicience, ti answer lh that case sub- 
stantinily admits lntringwerm [, but, While plea ling tie Ihe 


validity of the prutent, denies that the defendants ** have 


used or are now using any ro'le) grinding mills or ma- 


4 Nihal met. 


chinery embracing cut improvement or parts oft lmMprove- 
hients in or to which Lie compa nant has any valid or 
vested rights.” ‘(Ree., p. 214. 

‘The deeis} mol thie eourt proceeded solely pron the. 
ground of want of patentable novelty, 

N, Pleadinas and Deeree. Allis vy. Freeman. Notice of 
Decision by Judge Bunn, and Stipulation, Ree... pp, 208-218: 


also. Proceedings on Appeal, pp, 222-224.) 


The ecomplainar { hac therefore, While the present siit 
was pending and undetermined in the Ciremit Court, an 


; 


Opportul itv to take the pinion ot the Supreme Court il}- 
rectly upon the question of the vahiditw of this patent. 
The CAPCTISC oft CRITV 1 Ja thie enuse to this Coturt bisacl been 
incurred: the time tor hearing was close at hand: the 
issne of patentabil r\ Wiis =hharply presented, substantially 


} 


Hnemobuarrassed bV any othe s lesTIOn., lt clected tO «dis- 
Hiss that abepeal ana ACCUMTESCE bp the adverse decree a the 
COuUTE DeLOW rit tre rth hazard a jndomi nif of this court 
Which would terminate imtigation upon this patent. 
‘ ‘ 
lt has been urged below that the announcement of the 

conelusions of the court in that case being In the form oft 

} } 4 : ; ; . . . 
asietter to counsel cate not have the welvht of an OP LTO. 
lt this letter Was discon ( toy from Anv C7 al the eourt 
in its offteral capacitv there inie@ht be force in the objee- 
Pon. wubb if Is simiultaneo is With the enwiry of the decree Ot: 

bi ] + . ' '4 . 5 7 ‘ar ly) .¢ . ‘ | . ‘ | } ‘ | 
Wricii it I SITIV QGNPLAMALOPY, rifts absence the prberade -. 
Ings Would leave tittie or no room to doubt the yround 
. ~~ on + | and ‘ } 1 ee : Ft ne 
Upon Which the cou CTert, it contirmes the rmference to 
be drawn Prom thre |! endings 

ln Russell vo Place, 94 US. 606 (particularly GOS), the 

Supreme Court bas rec zedthe propriety of showing by 

‘ ‘ ; . * 
extraneous evidence the issue on which a general decree 


turned, adhd the rroerinad oral eXpPresslons of indges 1th gall 


maoawunNeihne a deersto} ahd ordering’ a decree are frequently, 


reported and referred to as indicatine the considerations 


which controlled their aettion. A written notiee to conn- 
} : t | + | ? ; ¢ | ~ 

sel, contempo dneots With e entry of the decree, is eer- 

Lammiv more satistactory evidens lor the same Purpose, lt 

is not a mere tetter OF a judge tihnassociated W ithia judicial 


act. but derives its significance trom the tact that it an- 


Statement. » 


nouneés a conclusion on an issue judicially before him, 
and that it is acted upon by a judgment of which it is 
explanatory. 

[t will be noticed that much of the testimony in the 
record pertains to so-called Gray inventions which have ho 
relation to this controversy. This is due to the tact that 
the same depositions were taken for use in suits upon the 
Caray patent 222 895 and the Gray patent 938.677. both of 
which have, since the submission oft this CASC in the Cir- 
cuit Court, been held invalid by Judge Blodgett in C'on- 
voliduted Roller Mill - ©¢. Bu nard A Leas Manufacturing 
(‘o., reported in 43 Fed. Rep. 527; the first of them hav- 
ing before heen held 
Freeman, sustained by Judge Brown in Consolidated Roller 
Mill ('o. we (‘voombs. 23th Fed, Rep. ede ana considered by 
Judge Gresham in C‘onsoli lated R Uf Ir Mill ('n, V Richmond 
City Mill Works, 40 Fed. Rep. 474. 


Between the vears 1875 and 1880, the Hlungarian sVs- 


| invalid by Judge Bunn in A//is v. 


tem of milling (using roller mills instead of mill stones, a 


gradual reduction system instead of an immediate redue- 
tion, and a complicated svstem of purifiers that had be- 
COLC identified with the eradual reduction ) Wiis being 
rapidly introduced into this country. Its introduction was 
accompanied by the patenting here of many features of 
roller mills which had before been patented abroad. This 
ay have been in part due to the tact that mechanies in 
ditterent countries would naturally apply the sume ex- 
pecdients to meet the same conditions, without knowledge 
ot What the other heal done, but it Is probable that the 
Importation of European milling literature, the exhibit of 
foreign riills made at our Ce ntennial Exposition of IS7H, 
and the foreign travel of American millers and mill 
builders, all have contributed to this result. Gray, the 
patentee, testified in cross-examination (}P. a>. ww J. ey) 
that 


“the introduction of the pur fiers In this COUNTERS in the 
manputacture of tlour, about IS71 or 1872. necessitated 
thie grinding vt the wheat upon the stones by ih “Vstern ot 
gradual reduction, which systetn was also imported from 


ee NR AE RE MS mm 


, 


t Slatement. 
Knurope. The most advanced miller at Minneapolis, which 
is the center of the hard wheat country, thought that 
wheat could be reduced by this system of gradual redue- 
tion. by the use of rollers, better and more economically 
than by the use of mill stones. After trying it this result 
wis found to follow, and then all the millers adopted the 
system. ° | 
Also in the next answer that this was before his in- 
vention, 
(One of Conn alnants Witnesses, Kreischmidt,. testifies 


ih cross-exaumination (p. 45): 


“ X-Q. 22. How old is the Ilungarian system of roller 
milling, do you know 7 

A. I think when | heard of it it was in 1876. 

A-(). 25. [It created a good deal of stir in this coun- 
try from that time to Isas or LS7, did it not ? 


A. Yes, sir 


Complainants witness. Putoam. testities ilu ecross- 


exNnutiliation (}?. 4d): 


oe A (). S.). Was not the llungarian or Boda Pesth 
system of roller milling known of in the United States 
many vears betore rolls were introduced here ? 

A. [It was known here that rolls were being used in 
the manufacture of thour for many vears, but whether as 
a colmplete system or not | have no knowledge.’ 


Complainants CAPert, Smaiith. Is asked it Cross-eXanl- 
Ination (p. 103): 


“6 NGO. 25. Were not two pairs of rolls arranged in the 
same horizontal plane used in this country for grinding 
flour before the date of Gray's invention 7 

A. L think they were. | correct this answer by say- 
ing that [do not know. [supposed the question referred 
toa patent instead of aomill tor grinding flour. 


\-. 7S tf will put the question in another form. 


Did the arranvement of two pairs of rolls tn the same 
horizontal plane for grinding tlour originate with Gray 7 


; . , 
f cide ‘ / pai platen iT. fy) sf happhe. ("dp pece les fiat fina 
a , — , 
rolls sai i sié Nil dei ST rirorntlea plane. ‘is if if ‘is fir ) pars F f rolls 
: 
. ; ' ‘ ; , - ; ? . ; 
ifi AIT Nil Jide feOgpecoiai plane. i ie sie ‘ise herore fhie cheats al 
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. ‘ . . 
(xray ‘ dieVe gli bye. 


A. It did not. 


-+— 


Want of Nori lty and Patentability. 7 


The patent on its face recognizes the very mill to 
which the belt drive was applied by, Wray as one already 


generally known. 


WANT OF NOVELTY AND PATENTABILITY. 


The pretended invention here in controversy relates 
solely to the substitution of belts for cog gear as t he means 
of imparting rotation to the crushing rollers of a roller 
mill, with the usual incidents of such substitution, namely, 


the employment ot nu counter shaft ana pulleys for trans- 


mitting power and tightening the belts. ‘The recital at the 
head of the specification indicates that the precise organt- 


zation to which Gray applied this driving agent was old, 
so) that the points ut which the belts were To he applied, and 
the direction ot rotation. were mechanically pred tel mined, 


The specification says: 


“My invention relates to that class of mills in which 
horizontal grinding rolls, arranged in pairs, are employed ; 
and the invention consists in the urraneement of belts and 
pulleys for communicating movement to the rolis, and in 
other details hereinatter described in detail.” 


The ™ arrange ment of helts and pulleys ay deseribed by 
him, consists in substituting pulleys on the roller shatts for 
the cog gear which had before been applied at the same 
point for the Sarne Purpose, arial ian passing the belts around 
these pullevs, with the usual intervening countet shaft and 
pulleys to transmit the power and tighten the belts. This 
had long been a common method of applying the belt 
drive to any machinery in Which several shafts were to be 
rotateds The counter shaft was not only a common expedi- 
ent in mechanics, for transmitting power to the driven parts 
of machines and at the same time for tightening the belts 
and reversing the direction of power, it had long heen 
applied to roller mills for identically the Same purpose, the 
direction otf the belts and arrangement ot the pulleys 
being varied according to the position of the rolls to be 
driven and the direction and speed to be imparted to them. 

The two most familiar methods of applying power to 


rotating shafts, either of roller mills or of any other mig- 
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chinery in which a rotary movement is required, are the 
belt drive and cog gear, respectively. These have been for 
eenerations as familiar substitutes in mechanies as rivets 
ana SCTeWsS, Bach has Certain recognized advantages and 
disadvantages. The cog gear affords the more positive 
power, with SOMe CCOT my Ol “pace, The belt CHUUSCS the 
smoother movement, w ith less jar ortremor, The COTO 
method of transmitting power laterally of the pulleys is a 
counter shaft carrying pulleys in line with the pulleys upon 
the shaft. © Which rotary motion is to he imparted, It 
has long been a COMMON expedient to make this counter 
shaft adjustable for the purpose of tightening the belts. 
The usual method of reversing the direction of power Im- 
parted by the belt is either to eross the helt or to Carry it 
around on intermediate pulley. The usual method of chang- 
Ing the relative speed of either of the driven parts is to 
change the relative size of the pulleys, : 

When Crras entered the field he had betore him a 
roller dil alread, organized, With the direetion ol rotation 
of its several parts, and the points at which the power to 
rotate them Wits to be applied, all predetermined, The 
rollers were before driven sometimes at uniform and 
sometimes il differential speed, that is, one roll of the 
pair driven faster than the other roll of the same pair, 
The advantages incident to the substitution of belts 
for coe gear as a means of rotating the shatts were 
perfectly familiar in mechanies and had been specifically 
deseribed in connection with roller mills. In making the 
substitution Gray had simply to mount his pulleys on the 
ends of the shatts, in lieu of the cog wheels which had be- 
fore occupied that position, and transmit: power to these 
pulleys through the ordinary counter shaft, pullevs, and 
belts, in such direction as to impart the same rotation to 
the shatts its had before be I vlven them, emploving the 
usual means of tightening the belts. This is all that he did. 
[le introduced no new agent and got no new result. Te 
exercised only the commonest measure of mechanical 
intelligence it the application of the usual mechanical 
means for applying this old driving power to an old ma- 


chine. 
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2 i r ICcr of nding mis the combination of the 


it ‘} ‘ lan i = . 
, , , ; o 
. : . ‘ ’ . ’ ‘ ‘ 
Counter-shatkhl provided? With pri evs at both ends and hav 
. ’ ‘ ’ — . ‘ ’ " ] } ic 
ne Sule’ Chas Mmrotiiocted . ee aii and PMependentis ad- 
‘ * 


ly arinas, PT bau repii- > - T ving pul cys. eonnected 
belts with one end of the unter-shaft, and the rolls 


DF, Indep ndentiv connected by belts with the other end 


} , . : a 
[ am “iso aware that shatts have been made movable 
in such manner as to tighten te 5S pulssilhg over puiieys On 
' ’ e* . 
other shafts, and [| lav no claim thereto. 
ae “aT t . ’ } | , yy > ‘ j ’ 4] . 
iS pRitel Sseetti- Pave Des rahntes ri ricae rhe ime 


that | was the first to apply belt drives to roller 


—— 


Vv the Patent Office on 


. , ; ; : 
the ground that this was | atentable, and was only al 
| . : ot on ‘ . j . . - 
lowed under limitation ot the cla to feuntnres which this 


lefendant does not use. Llic ex bition of the prior art 


j 
tf record indantiv demonstrates that 


Patent Office supposed to be novel was old in its 


cupypehy ation to roller mills. and that the comp paral ve ad- 
vantage of the belt drive int r mills, as distinguished 
troy Comer Fou acl he bite hn fern (> Sith lal 
to those used by Grav as to irvest a strong SUSPICION OF 


A ' ’ 
Phiis *rPad pt te ' ‘1 Veqd bperore the ¢*] . (yt ile- 
, ‘ t as ,* . 
cislots lbw this orth Wien nave Cripniatieallv aistin- 
‘ : : 
enished between pPurtentabi nvention and mere mechan 
berg modification = JI VOL c¥ ~ ft ordinary rmteliiwenee 
} mae : ‘ , r ] ; ’ f + | ' ‘ ' ; 
ana “Rill 1) i) 1) ‘ pe. is ‘ - ‘) iit c*tastopiry 
ends.,aund ata time when if Was practice toalliow patents 
= . ¢ | y * ‘ le] " " ; _ ‘ " 
Tool every i ne bi«t ‘ Pit \ i \ ii at ‘ | ij} 
milive, bi (ist Ul =the ‘ ne . Oli) Prior ievices shown 
om ’ 
' . ‘ ‘ ; : : v ‘ ‘ oe in 4 1 
lth the records {) jc" ft itl , ‘ ial ‘ ic’ i tif ‘ il lt) 
Was repeatediyv refuss dound the examiner seems to have 
1] : } ‘ ; ; + . . 
ullowed i onliv on th Pepresectl bbiOh Oo ne sotlieitor that 
it was confined to a combination in which the shaft of the 
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disintegrator eviinder Was the means of making the ad- 


justment of the belts, a feature not used by the defendant 


’ 


or anybody else, and which would render the whole ma- 


( hine practically Inoperatly CG. 


The Procec lng i the Patent Othee illustrate aut onee 


the paucity of the invention and the limited constraction 
of the claim pon Which the pacers Wis ultimately passed 
to issue, The statemnent of invention, so far as pertinent 
to the claim in controversy, Was, as first filed (Ree., 


}). lot 


"* My invention relates to certain improvements on the 
roller grinding mill tor which letters patent were granted 
to I Weemann Seplenrber . ISTO, reissued July 31. 
I8T7, No. 7.820. and it consists in the substitution and 
peculiar arrangement otf belting to operate the rolls in 


prlin eof the PeAring ( miploved In the adpparattis referred TO, 


in il eounter-shatt awdapted Too serve hoth “ds fh means ot 


reversing the motion of the rolis and as a belt-tightener.”’ 


Then, atter referring to the drawings, the specifica- 


tion proceeds - 


lt lias hee! found DY oxy rience that when the rolls 
are driven by gearing. a great deal of noise and a jarring 
of the parts of the apparatus and trembling of the rail! 
floor result, and this jarring and trembling in turn cause 
an unevenness of operation or grinding and a rapid and 
uneven Wear of the r its, To obvinte these Ai the nities and 
produce an eVen, Sheu motion, L discard the rearing 
hitherto emploved and substitute therefor a system of 
beltine arranged inh at peeiilar thanher, to Five the Proper 


' 
direction hha speed fo The rotis, 


Leaving out of nceount the tar that the absence of 
jarring and trembii vr. alt d the evenness of operation, were 
the usual incidents of substituting belting tor gearing as a 
means OF POTATIN@ tha biinye ry, and as such jr riectly famil- 
lar to every skilled mechanic, it is sutheient that this very 
stutement with reference to roller mills seems to have been 
borrowed by Gray from the Mechwart Austro-Hungarian 
roller mill patent of IS75, hereafter more specifically re- 


ferred to. Gray appears to live been attracted to Buda 


- 
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Pesth, the home of Mechwart, before applying for any 
patents on roller mills. Ile had just returned from a visit 
to the mill furnishing houses there, when he filed this 
application, While he claims to have made the invention 


before going there, the journey at least indicates that he 
Was already familiar with the reputation of the Buda Pesth 
roller tills, (Dep. Gray, }). 1S. , 45" hy.) 

The tirst two claims of the application, as originally 


tiled, Were as follows (ee.. }?. Lod) ; 


‘1. li combination with the grinding rolls and their 
pulleys and the counter-shaft with its pulleys, the belts N, 
Poand R. arranged as shown and described, 

“2 [na grinding mill, the Gounter-shaft B, mounted 
in adjustable bearings, in combination with the belts pass- 


lhe about its PpiiieVs af OPpPosit ends, 


The Patent Office rejected this application, saving i}? 
Los): 


“(Clainos Land 2 of this case are tor no more than the 
COMOn arratiyvemeint orf be tite. As su “hy it Is shown it) 


Carrs patent, December 4, IS77. No. 197,719, Threshing 
C'ylin if 4 Ma baie . 


These claims were then amended by consolidating 
them into a single claim and introducing the disintegrator 


as un element. the claim now reading: 


ip § Li) il roller rill the € mbination of the two rolis 
provided with pulleys, ¢, ’e. the disintegrator mounted in 
verticalls adjustable bearings rparl enth the rolts ana pro- 
vided with pulley, My ania the single driving beit, N, passed 
under pulley, hy, ane thenee over the other prubileys iis 
shown, whereby the roll- and «ds nlegrator are both 
driven from il single belt. the sike bons oft the rolls re- 


‘versed and the belt tightened upon all three pulleys. “(p. 


los.) 


This Was rejected, the Patent Othce saying \}?- Loo): 


*Amende 
able. in view i) 
shown, the reference, Carr, showing the belt 
Ing the double tunetion claimed Ly \ applicant. See also, 
Whitney's patent, March 14, 1794, Brakes and Gins; Saw 


Gins. 


lclaim 1 of this case offers nothing patent- 
f the ordinary tendes of applving belting iis 


-tightener hav- 


Oo aan cee Sn ee ee ee - ee aT 


Be Waal of \ he, ty ‘ffi / Patant bility. 


rete , ‘ } > © ? 

wir abpicalion was li smended oV itiserting In the 
stafement of bmvention atter the Words “ih a counter- 
! ‘7? j , } + | g — 4 } 
sPyiul awaabpited To sery poor as a meats of reversing the 

’ ’ } . . 
motion Of the rolls 1} “wOrgs ” HLeMHS CF SUSTHCMINE® mn 
leine « he whole clause should 


’ 
Versitiiv the wWoued jee oa umeans of sustulning anid 
ci] Vil d at i ’ | } ’ i} ‘ er T } ri Tete] \}?. LO). 


j , al iti ‘ ! 
** " ? ’ ° | , " 
Lamaware that various devices have hitherto been 
, 
teil }) \ | eg Lif Lif i cab Lae ‘ li eit Powis, iti 
; | ; 9 " ‘ ' 
Orde) » rary e pater dehvered Trot 
» | ’ 4 ’ | 
Liielir: ptial i l oh X al ‘ > i Ss cbaive Perel biked’ 
pmiOvirbs } ir] ty T ee ’ } ~]! ay OVel 


, 
Tica tne e peculiar mua ereln shown and de- 
- > 
seribed, reoyv L T In Calis lo operate The 
, ; ‘ See ‘ 4 } 
Virlous parts I puilredd Give Otis, aha the adisint 
; | 
Sg eid WY [= | j ; ‘i ‘ ijt { rreriat }) ] ted) 
. ‘ } 
j " " , , on 8 Ae 
L hae Litiis \V é i ' ‘Tt tg ; oe as iti first itiial second 
read i mniOoOws 


. 2m 4 er grinding mill. the combination of a 


driving belt and the disintegrator provided with a driving 


co 
murie\ ul Lrial Viale Ti} Pisses, Ghia mounted it} 
vertically adjpustabl enrings as shown and deseribed, 
,* : ‘ vat ’ ’ ’ , 7 , 5 ' 9 , . ; ‘ 7Y 
WherebDyV an adpustimes ft 1 disinteerator is enused to 
| Fiyle 1} » 1 OW 2) (| ivil iy ‘ 
oD *% 4] 1] 
r A \- sil) bhi}? Vee] OLilti@m btiis, The Pollel 
' | ’ . , " ‘ ‘ : ¢ | 
Grivinkes purie ys eran il ype addbed VEPELCaliy adjustable 
, ¢ | i 4 oe . } 
(Lisitii rps a PpPLaEa? \ il i i) Cviti. ii COTMODIIATION Vitti 
‘ . ' } . . | ’ ? | . - : . 
Singie aGUriving be | reath he adisintegratol 
— " ; ‘ " ., 4 s% ] . . «] , i] . 
puiev athd the (" PowWaPread will (>i) Paired OVeGl Lie? POC! 
‘ 
Piuiii@@’\e i i} i ‘ "ti l : “thOW Th 1) Lou 
A . i 
rent ‘ oi : a 
4 " ‘ ; > i ‘ ‘ ‘ ’ 4 
L iit sth Citi a | if satry. ' l] taf ‘ MLlitis \\ ii> rt by houiows 
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“Claims l and 2 of this ease. as made by amendment 
of B4th ult... do not ditter in substance from previously 


considered claim 1. Chey are again rejected upon the 
references anal for thie rensotis a rea given. 

‘The patentee hiaved nav conceded practical \ that I s 

) } to a roller 


mivention cCotisisted simp 
| lating the tension 


| Tit) of ah old ments of dri ber ahd regula 
of the belt and reversing , und rested his ciaim to Inven- 
‘ lite tor 


; 
Lhe ariviliy cr ir i a4 ! =e 
’ P ?* 
SUCHE GW CODINALION as Tia it (isi inleyerace CVill det 
.1 ‘| —lTia 
suiaftt serve as a lnedjtis of acdia ent. viving it the Tunetion 
{ ' "7 
. 7 . ; ' , J] ; 
at onee of a counter shat t} i disintewrator shatt L hie 
} ‘ ri 1 } ' " 
, 4 ‘ titan % Pibiat ' 5 | bipeiial- 
* 


sizes this limitation ae rm. 165 
‘ 
. | * , a , ss a Be | 
At the preset! Lailit,. &@ mnventions dp this ciuss Con- 
a Pierce’ S Si PTE \ 1? = Phill u \ ~TPisi (*] il vs oa 7 i Th prove- 
lietits, | ne br mal bheherais, Tas ire] erin Pei ites OF cotstrtile- 
Thom. ure oll oOo al. put the sini é ahnees and detuts are of 
. ? ‘ 
vyreal liportanee, ana oT eg i ie I meer rewuaiice Wia\ rreatliy 
binbrove aha deed cot [ \ VOLULLODL Phe auctlon of 
: . ; ‘ 
tiie willl. 
** Y ‘ " : P "FF . as ‘ . ‘ : : . . 
ae | prartie biaar ltnpeorta eis the organization of parts 
| (4 ed roOoarive the two rolls 


by Which the Shneie bel 
and the disintegrator. — 


thus submitted, was as ! VI li 

“(Claims lL anc ~ stunad ti rer] cel It thy lrrnited 
adjustment of the disintegrating \ ier Within its et 
closing shell. which is permanentiv and rigidly tixed within 
the frame of the m ~ Is reiled Uupot to uct as the belt 
tivhtening device described, explanation is required as to 
how the necessarv functional derang@wement of the evilinder 
ariel shel] Is over “cornne whe! Stleq i ment as had lt 
being physically impossible to secure efficient action from 
a toothed eviinder working within a toothed shell. said 
| I | Chute! ‘ri Lois st)ire triad 


eviinder not being within th 


. 1? 
ly shell. 
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The application was again amended by inserting the 

following statement of invention (p. 164) 

on \ly Vel tion relate = TO that class of mills in white hy 

horizontal erinding reo ‘ arranged iT pauls, ure emplove a 
| | ention consists in the Improved urranvgement ot 


belts und puilevs for communicating motion to the rolls 


details heretnatter deseribed in detail.” 


owing Claims (p. 164) 


" 


roller grinding mills, the 


4ie 
colnbination of tw yyrinding roils having pulleys at their 
ends, the intermediate counter-shaftt mounted in vertically 
bedptastialod non ind provided with oa pulley, and the 
ngle driving belt passed under the counter-shaft pulleys 
ind thence over the pullevs of the two rolls, as shown and 


iil. th combination of the 


*  funa roller grinding mill 

counte: ift provided with pullevs at both ends and hav- 
rie sa i (i= PPPOE in vert] ity osets indepen lentlhy ad 
jt) tab ivings, tl s(C bk havi ir pulleys connected 
Dwo With one end of the eount shiadt. and the rolls 
D i independently connected by belts with the other end 
of the counter-shatt. as shown 

» Asan improvement in grinding mills, a vertically 
alps ily (‘coll ie] in ae nite a the base nyc can} 
nected by belts with each and all of tue rolls separately, 


red area all ot the 


lt will be noticed that claim ”% introduced by this 


mtroversv. whieh by 


amienadieent the claim here imo e 
stile yj Lf To ghthetrediment beecuine chidda i. ana thie Ve ferences 
tO Cla 1] y es (O)] '. picheres sing follows are To be 
read us refers mr to The Clalm POW Lt stilt 

ln submitting these claims. the solicitor saves (jy. 100) 


OW present herew ith, cill amenmadmae it Which removes 


rding the adjustment of the disintegrator. 


the abinhentitv re a I} 
| ‘ it t cathe! t 1 4 li takes the piace of the rormer first 
nye secona. 2 cl > Shaped correspond Witt the change 
lh rele 1h) Ve rarad i. bit j ~) eerawror, Lhe Nes prac ane lhird 
amended elaim ; ih mie cht SUbstance as the former third 
ane Pourth, th j bepedalife iT iH j if lifted fo conform to thee 
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change mace Ty re fy rence la th, disints grator. and My presunie 


that they will by qranted ‘ix a piatler or COHTSE, 


(* The former third and fourth claims,” here referred 
to, both of them recited in terms the disintegrator as one 
of the elements. r. sen. 

The letter proceeds to urge the allowance of the first 
claim, admitting in terms that “the broad idea of tighten- 
ing a pulley belt by means of an outside pulley is old” 
(p. 165). 

The Patent Office acted pon the first claim as fol- 


lows (p. 166): 


} + 


- Amended claim l of this case bere for a mere and 
obvious arrangement of pulleys and belting, such as is 
substantially shown in the state of the art cited, does not 
offer any thing patentable. The claim, moreover, not dif- 
fering in substance from the previously considered second 


claim, stands finally rejected.” 


The first claim was then canceled and the second 
claim, Which had been referred to by the solicitor as 
corresponding to the limitation to the disintegrating eviin 
der required bry the examiner and also ius corresponding 
with the third and fourth claims of a former amendment, 
both of which recited the disi tegrating eviinder as one 
element, Wis allowed Too Stan 4 the examiner evidently 
understanding the double function of the disintegrating 
evlinder as a disintegator and an adjustable counter shaft 
to he the only scintilia of invention that saved the claim. 

The language lmmediately preceding the claim also 
Warrants this understanding ae Complainant Is now 
seeking to have it sustained with a construction that makes 
i commensurate with the claims That were repeat diy re- 
jected, ifnores the limitation to the disintegrator ulteo- 
gether, and disregards the hy hesis upon which alone 
the office was previal ed prot to allow it. As the detend- 
ant has never used a counter shaft performing the double 
function, or indeed any counter shaft whatever, com- 


plainant is contending for a construction of the elaim 
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The drawing which he relies upon to show the date of 
his invention, does not show the same arrangement of 
belts as is shown in the patent, and he explains this by 
saving that he always used the arrangement shown in the 
drawing rather than that shown in the patent. (p. 53, 
a. ¢h.) 
The claim made in belialf of Gray that what he terms 
his belt drive has been generally adopted, 1s shown by 
Cross eXaminatio Of CON alnant 3s Witnesses to be entirely 
unfounded. Grav assumes that every belt drive, no mat- 


red. Is FS, HUT IF aoes nhof appear foat anv 
‘ 


ter how arran 
bie cn) has idopted fhe arrangement and adjustment of belts 
to wh ch is elaim Is imited, Wi 7 if does appear that the 
fre ia! itl : ana the Hittis driven by belt have continued to 


be contemporaneous manutaet red ane sold not only by 


ditherent tnanntacturers, but bv the same manutacturers, 
including those Whe recor ort 7 and own stock in the 
Cotpoa nant con inns 


Nee PSR Typ Prion at V if s ff: SF ‘a. $950. Dp. 54. ‘1. 


ohh) 
(ross-eramination of Putnam, p. 78, a. 97-106. 
Complainant's witness, Miller, is asked in cross-exam}1- 
nation, aD 


“79. Does not absence of noise and jar always ac- 


the snbstitntion of beits for toothed rearing = 


MSO. lLlow lone have vou known that to be a fact ? 


; , , : 
J. x | i rete r too) bachiine \ it renerai. llow bong 
have Vou k pow! iia b | Ye Wo iado awav Wit the 
real brie dey il to reariug 1 in machinery ¢ 
{ &1. Fifteen or elghteen vear- 


The Mechirart lustria pate tot 1875 shows the belt 


drive applied to roller mills in a variety of ways, and to a 


- PA . , , i - > } 
variety of arrangements of rolis, and states speem ‘ally the 
advant res of; the ov tT «tri a8 compared With the rear 


drive , here ls il Pht) ic*e* a rift s Fi Lhaa ity Oar ww eer: jf: language 
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and the language of complainant's patent. Mechwart 


saves (p). 189. Ree 


* The arrangement invented by me has for its rbject 
an advance in the former method of driving the CO-OpPer- 
ating rollers of any partic tar roller mill. This end = has 
hie ret ti re | een obta 1 j* “fl @ X «| lls Ve I Ce] ther by [ ic hnter- 
meshing of both roller through the means of spur gear, 
OFr CIse throu ‘ty the nak 7 dry ne of the one roller trom 
the driven roller by means of triction produced through 
any Pressure whatever between the rollers, 

“The substance of th Invention Whi I) | consider new 
and desirable lor patent, cotsists tn the lise of belts ror the 
driving of each single roller of a pair, in rolles mills for 
the begetting of mill products, in any desired relation of 
the two CO-OF erating rotis to each other. lferetotore in 
roller mills one roll of a pair has been driven from the 
other 1) menhs of speut gearing, cor by mienuhs of friction 
caused by the pressure between the rollers. The transmis 
sion of movement through spur gearing has, however, the 

¢ 


disndvantage, That throuwt tty Hnavoldnable inequality Oy 


? 


the tntermeshing an unequal movement of the rollers en- 
SlUCs, which re'st} 2. according to CX} rience, in the rapid 
loss of *f ‘ue. and Vn thbbequias wearlhng away | the rollers. 
Besides this, the isn rreentiie ratthnge of Spur gearing ancl 
the rapid wearing away of the gears themselves is a dis- 
advant: ve, 

* The driving of the second roller by means of fric- 
tion of the two rollers pressed together is only practical 
When the chop passes the rollers in very thin strata, and 
hot mM course particles, ln cause of the latter the friction 
will be roll ved, abel thie driven roller he stopped. Besides 
herd speed orf the rollers is per- 
berta. ail al there hore if is hat appli 
cable when cit equal speed > desired, is, for example, 
in the grinding of the middlings into flour. ‘These disad- 
Vantages the tnventor lias removed by his application of 
belt: drive to every single roller of a roller pair of a roller 
mill, which, according to his best knowledge and con- 
science, has never been emploved in = similar machines, 


this. Ont ihi eayilat jy 
mitted by fiits const! 


“re : , 
and is CntirelV new, so that OV teats of such. transmission 


of movement an CQ Peeve tion is obt ured, which Is lth- 
possible With Spur vearit 
es In Lhe aAaCCOMpPAUNVIhY three drawings are SIX ditter- 


‘ | + : ‘ , : 
ent arrangements, shown for difkerenm yrouplng of the 
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rollers, although | do not thereby intend to exclude every 
other possible urrangement.” 


lle then proceeds to lilustrate six ditterent arrange- 
ments of the belting as applied to the roller mill, saying 
that these ure intended to illustrate 

“Only some of the different arrangements of the belt 
drive for roller mills without exhausting the possible varia- 
tions In its application.” p. 11.) 


Gray had just visited the Ganz mill in Buda Pest, of 
which Mechwart was director, when he returned to this 
country ana til ds hits it] pli ition Tor a priate nt to cover the 
belt drive, following in substance the language of the Mech- 
wart patent in his statement of the Invention and its ad- 
Valitauyes, and he succeeded 1 vetting through the Patent 
Office without attention being called to the existence of that 
putter, Dep. Garay, |’. BN, il. Der—ertd, li is noticeable that 
Mechwart had reterred at the ly cing ol his Patent to the 
Weemann roller mills as those upon which he was improv- 


Ing, Justas Gray does in his specification as originally 
. ‘ . . » 


filed. Mechwart illustrated his belt and counter shaft as 
appled to many of the existing mills, including both two 
roller mills and tour roller mills. Gray appled a beit and 
counter shaft to one of the existing forms of mills having 
four rollers arranged in the manner before used by Weg- 
mann (who built several stvles of roller mills, varving in 
the shape of theirframes and the number and relative posi- 
tion of the rolls). and substantially is illustrated it the Ne- 
melka Austrian patent of 1875, the Nemelka French patent 
of the same vear, the Lake English patent of 1877, and Die 
Muhle of 1875. 

Nee Nemelka Freneh patent, p. TSU: stipulation lop of 
p. 282; Die Muhle, p. 171. 

With the exception of the Mechwart patent these ex 
hibits illustrate the use of both belt drives and cog gear 
drives in the same mill. The Mechwart mill uses the belt 
drive throughout. 

lhe Carr patent ot December 4, 1877 (Ree., p. 263), and 
the Gavit patent of June 2, 1874 (}. Ju), illustrate ta- 
miliar applications of the belt drive with the adjustable 
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counter shaft applied for the same purpose to that for which 
Gray adopted them. Other illustrations of the vertical ad - 
justment ot pul y carrving shafts relative to each other, 
for the Purpose of tightet ny the belts, are found in the 


, y " ' nee Tih Sar , eae 
Bows if pratt yt ‘)] | ebruar\ “. Isa }?. WI ‘ the / fil patel 
i ‘ i 


‘ : } 4 yt ; 4 t | ; 
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action. In many cases, one of the rolls would be moved 
somewhat faster than the other. so as to prod lee i robbing 
or grinding action, Rolls so driven were said to run at 
differential speeds. 


. ft . : bed . o ¢ es , , } , > 
rwWas common tu some cases to vive motion to these 


.. , : ; 
miiis DY lneaus of CO” veurlug, some suituble driving shafts 
Delnge ow ared to one of the rolls to drive it, and that roll 
° . +} ' ) ’ } ° } } 
driving the eecoud roll fhnronehi Turther drive wheeis, Ly) 
. } ? 


other cuses tne first roll woutd be driven bv a belt ona 
} } | ! 
pulley On its shalt, und a second roi driven OV vearing as 


betore. tin other cases both rolls would be driven by 


D ane oe Vie } T , } ‘ } - 
separate qariviny Deits, ith OLie! ei PS oe, both 1d)iis Wotil | The 
’ ' se . . ' } ' 
driven DY One Dell Trot a adriving pullers he singie Dell 


engaging pulleys on the two rolls, 

oe A driv iY shisett arPranne dq i a Tactoryv or nll for the 
purpose ol transmitting motion to the working machines 
veneralls iS teri) { 3e I shaft, = metimes the driving 


shatt. itu manv cuses belts Jend directly trom pulleys ob 


hh] | | ' t | 2.4 one on 
this ithe s putt LO PU ieVS OF he nachines to bic arivell. 
4 . 

but ~< r . Pp ? . . La , y tar it} ‘ + or 
+ it ~ * { | | ‘ Cc tis bibail ) } j } e. i*] ti ‘ } 

ui Lug ()! Vel TI ae cl ] ‘ i) ij Yel il shy yr? stint 
t ; ‘ , . : 

Termead cournter-stiall, Phils counter-shalty generauyv Vve- 


: : . " . 
PONS CACLTUSIVYLS to thr Ve thachine, and wis arivel by 


bel Trou thie Ibe soa ma tile HIAcCUMme Is GATIVel beit 
trom the counter-s Lda mpiovinent of counter- 
i . 
Shalts Is almost uhulVversa nadriving machiues li tTactories 
o 


1] , . , , le Sa oi 1] 

and miliis lt pernilts ghoarrangemcnut ol belts which Wiil 
“ 7 4 ] . 

be no obstruction in the room, it permits of changes In 


direction and velocity of motion from a line sbaft running 


Want of Novelty and Patentability. 21 


in a certain direetion and at a certain speed, and it permits 
of stopping and starting of an individual machine by 
simply starting or stopping its connter-shaft, while the 
line shafts and the other individual maehines rematnu un- 
disturbed, 

“In the driving of roller mills by belts it Was some- 
times the custom to drive them direct from the line shaft, 
and ugain it Was the custom to introduce the eounter-shaft 
+ \ sTet, the counter-shaftt bere sometimes arranged over 
thie mill. sOotmnetitnes under The floor Ln neath the mill, ana 
sometimes jyournalled directly in the mull trame. This 
latter plan of providing an individual machine with a 
counter-shaft mounted directly in the machine frame has 
I hig been common in the reneral machine arts, and is 
universally followed wherever practicable in designing 
machines for use in machine shops, planing mulls, cotton 
mills. elc., ete. 

In the use of belts the are cut to the proper length 
and the ends -ewed togeth: r, When they stretch too much 
they are cut and sewed adevuall. lt Was common to avold 
the Hecessity ot this frequent cuthing, ete.. by providing 
a tightening pulley which could be adjusted in position 
avalst the belt sO us to always keep it to the Proper 
degree of tightn ss. It was also quite colmmon to arrange 
such tightening pullevs to be moved to and away from the 
belt, so as to serve as a means for starting and stopping 
the machine, the driven pulleys of the miuchine stunding 
still when the belt was thus slucke ned, t irning when the 
belt Wus thus tivhtened, Such tightening pulleys, when 
they did nothing hut revolve ugulnst the belt to keep it 


tight, Were termed ' idlers, Some times the shafts ol these 
tightening pulleys, in revolving, were caused to do other 
work about the maciuine, Ih such cuse these pulleys were 
obviously not mere tighteners, 

* Sometimes the. tiohteners cof the belts, instead oft 
being affected by adjusting an idler or a special tightening 
pulley, Was affected by moving bodily the driven pulleys 
which the belts drove. and sometimes yy nioving bodily 
the pullevs Which drove the by it. the shatt: of the pulleys 
belng moved, of CouUTsSe, W ith rheem 

‘Tt is important, in the use of belts, that the two shafts 
shou a be para! e] with euch other, or 1h ne with euch 
other, as is generally said. If the shafts are materially out 
of parallelism the belts will ran off the pulleys. The jour- 
nul boxes or hangers in Which counter-shatts are mounted 
are theretore most always provided with means for inde- 
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pendently adjusting the ends ot the shaft. The ordinary 


— 


shatt hancers sed T misechiin shops have, eVer sllice mhiy 


connection with the trade. been universally supplied with 
owered 


set screws My Which thie i boxe- could De raised or 
Independently. 

It was often cust tary to cause one bele to drive 
SCVOPRa pot CVs by huassiny sticcessively over them, the 
Inside Prac ft the belt en rainy some of the pulleys, 
while the outside surtuce of the belt envaged other ot the 

“Belt driving was sometimes effected by means of 
COPriais Of Challis, instenad >] stray =. erooved pulleys being 


often thi used, fi) Weel ‘hy einse The tmatter ot parallelism 


\' as lig) (>| ={) li i‘ i Thi pitti | 
ln some cuses the tightening pullevs were kept under 
stramp bv antomaticully acting wWelghts or springs, and in 


other cases by screws or the itke, to be adjusted DV hand, 

When. nthe veneral me line arts, it Was desirable 
that ai shaft be shitted transverselv. it was common to 
provide eerie’ ‘>| th) siiciidl ly ACS WW th SCTCWs OF the like, 


by means of which the box could be independently ad- 


justed, and again, in cuses, to connect the two screws by 


rearmg or the ike. ~—o Thal brott) boxes could le shitted iil 
OnCe, Ly Obie Thhabbipeu LO 

* Sometimes rotarv motion is) transmitted trom one 
shiatt to another bY theatis of Trictiohn wearing. a kind ol 


tooth vearmng Withou any feeth. driving by mere trie 


Lhoma Cohtact, ft Rue Ce ~ if Was cothntpon to provide 


Ohe OF The stiatts WITh aalustil r screws “ft its boONes, SO Us 
fo permit of a tTratisverse shitting fo secure a proper sur- 
7 : 
* " | ? ? j ’ saeal " . as " 
hace Cheuvemen bi rictiohbal driving’ gears 


*Alimost all machines of the crushing type require 
the transverse shifting of one of the roll shafts, and, the 
are presents a large numbe yt Cciases Tn Which the two 
stint boxes naive alti lependen t acl] isting serews for ther 


and also adarge number of cases 


— } , : _ 
lli Whileli the Wo SCTOWS sys renured tovether. Bevel ~ 
. ’ ’ se 
Kreneh batedn bo] bistibes | euch movable roll box 
provided with bh 6oimdependent adpusting screw, While 


’ a ‘ , o — % . P . . . : 
Clark s pater No, be4.c 1% for instance, tas simitiial nil- 
Justing screws, bul tred together for simultaneous action 

. } 
In roller imilis, if motion be imparted to oulv: one 


roi of the pair. the of , Fieen we | Ti nal fo revolve ul equal 


speed DV reason of the | nial action of the contiguous 
SUrTTACEeS, is respect a parrot grinding rolis Torms a 
‘ ‘ 


pair Oo! trictiol (errs, \\ | cre Ohne roll is tO Ve moved 
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slower than the other. it therefore becomes necessary to 
apply a holding-back foree upon the roll which is to move 
slowly, Therefore, in a differential roller mill the driving 
of the fast roll is really a driving, while the driving of the 
slow roll is really a resisting or braking. 

“Double roller mills are simply two pairs of rolls 
arranged in one general structure and taking motion trom 
the same driving apparatus, 

“To proceed with belting illustrations: In Carr's 
patent No. 197.719 in figure 1, Lis a fan shaft with two 
pullevs on its near end. This tan shaft drives by the belt 
Mi’. the pulley n’ by One of these pullevs; and its other 
pulley. throngh the belt L. drives:two upper shafts at 7’ 
and j. Figure = shows at Ky the other end ol this fan 
shaft. provided also with two pulleys, operating two more 
belts, engaging two other pullevs. 

* Bowen's patent No. 173,260, illustrates a belt trans- 
mission through two belts, both of Which That \ be tightened 
Ly shitting the shaft oft either pulley Door puller I]. 

‘Purr’s patent No. 175,552, shows a belt arrangement 
in which the tightening shatt It?, can have either of its 
end boxes adjusted independently by their independent 
adjusting screws, 

“Tn Sturtevant’s patent No, 86,470, see figure 4, belts 
ure to engage the two pulievs ’. both on one shatt, and 
both ends of the shaft are to be shifted simultaneously by 
means of the single adjusting screw lL, ‘to effect the 
tichtening of the drivit er belt of belts. | have had mueh 
personal experience with the Sturtevant machines, long 
prior to the date of the Gray patent. 

“In Gavit’s patent No. 151,485, there are two pulleys 
N to be driven. in) thie Same atrectTion, by helt from the 
overhead counter-shaft, and the same ee unite r-shaft drives 
the pul e\ \WV helow Lvs belt \. The bv it M. which drives 
the two puilevs, engages an inte rmediate tightener QO, both 
boxes of whose shaft mav be independently adjusted by 


the Independent byeat (| <erTeWs &, 


‘In Seib’s patent No. 141.596, see figure 2. there Is a 
Cross shaft near the Top of ii A achine having Iwo belts 
at one end and two belts at t e other end, All these belts 


are kept tieht by the vertical nalustme of this top shaft. 
The two boxes, fr? Of this shatit are arranged (to s idle verti- 
cally ana independent! , iil doar rica ‘a ti fentiy adjusted to 
belt strain Ly menhs of sei et} yr wel1gthts. 

“In Whitney's patent No. 163,851 two independent 
adjusting screws, [, serve in independently adjusting two 
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shift boxes for the bell’ Jose of tightening rhe endiess helt 
or aprot In this ense the endless belt orapron is a singie 


broad ay ior Cabvass, MAUKRINY 1 “tT Contact With ifs prti- 


eys [f was verv common, however, in constructing end- 
less aprovs, TO form Them mM this manner or of separate 
chains or belts at eaeh edge, united by cross slats In some 
ases and by eanvass webbing in other eases. the inde- 
pendent tightening screws operating independently on the 
. ¢ . : . . ; ‘ o 
two ehatms or belts, 
“In the two drawings, * Kingsland & Ferguson” and 
[sat \ Dod yecuauw Ii , are show nrwo common aiterna- 
five arrangemechts OF Top sav shaft. ln the La em Bodley 
nase TOT ¢ |. Oy this bhatt gare raised ane lowered OV One 
manipulation, through adjusting screws geared together 
to operate siinultaneoust In the Kingsland & Ferguson 
ense these TW il justine screws are not ce nected, and 
the two ends of the shaft are adjusted by independent 
Pybcttii} i] att tl. | t ive been famllhar with saw mitils flirts 
arranged tot manv Vvears ony prior to the date ot the 
trravyv patent. 
Tn * Bever’s French Patent’ is shown a donble 
roller aiill one pair of rolls being arranged below the 


ether. Back of the machine a counter-shatt. eis mounted 
Mm the machine Tramhe. (9) the left liatiel eid ot this 
counter-shatt. in deure 2. are the pulleys, “ tight one and 
i loose one, through Which the shaft is to receive motion 
by a belt from oa driving shatt. On the other end of this 
shaft is a triction gear, driving the fast roll of each pair, 
and further ont on the counter-shaft is a pulley belted to 
the siow rol Or @ach pale. loach journal hyox of 
counter-shaft is independently adjustable by a set serew, 


-! 


. . . ‘ “ ° 
the adjustment at the triction gear end being necessary to 


gPeCHre proper frietiongl ecohtuct of the wens, The adjust- 
ment ot the other end of the counter-shatt would, IT think, 
only be useful for the purpose ot keeping the shaft in line, 
asthe other end Was a lyustedt, lf the driv cy belt came 
to the counter-shaft from the lett in figure l. then this 
adjustment might be of use in tightening the driving belt, 
thongh such use might involve throwing the shatts so tar 
ont of line as to interfere with the proper working of the 
belts. 

* The diameters of pullevs and of friction gears are so 
arranged as to produce the ditterential aetion of the rolls, 
the tast rolls being driven by triction gearing, while the 


’ } ee } } 


- 
- . . et . so | . i . } 
sioW rolis are driven, or beld back rather, by belting 


si Wee thr refore have . | the Beye 4 Freneh patent, il 
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double roller mill, working on the differential plan, and 
driven entirely by friction, no. teeth gearing being em- 
ployed. The entire transmission, beginning at an as- 
snined driving shaft. involves the use of but two belts, 
neither of which is a cross belt. A cross belt is one 
which is given a cross twist to drive a shaft in a contrary 
direction. 

= In) . \li chwart s Austrman Patent. quite ul number of 
belt arrangements are shown for driving roller mills. 
There are three sheets of treet vs, which [ mark in the 
lower right hand corner A, B, and C, respectively, for the 
reason that some of the figures are similarly numbered. 


* This patentee goes Into a general analivsis of the 
evils resulting trom the use of toothed gearing in roller 


nulls, mentioning the jerky action and the noise. He 
also refers to the fact that if one roll be @riven by belt, 
and mere grinding friction be cd pended on to drive the 
other rolls, the desired ditkerentianl aetion ean not he got- 
ten. The ive hntor, therefore, make s the entire trausmils- 
sion yy beltings, and shows SIX diftere nt arrangemetuts as 
examples, 

“In sheet A. figure 1. there are but two rolls, the 
eounter-shaft or transmiutt ne shaft is placed below the 
hit. ana helts upwardly Tor One rol] by tht Oper belt ft 
one side of the mill. while it belts up to the other roll by 
a crossed belt at the other side of the mull. Figure l ot 
sheet B shows more plainly the naked transmitting system. 

- it fivure °? oft sheet \ There are acai but two rolls. 
ana the transmitting stiuff is arranged below iis before. 
In this case both the rolls are driven by one belt, engaging 
the two roll pullevs on one side of the machine, an idle 
pulley, do bei ay introduced into this wrrangwement to tuke 
the turn of the belt before it passes under one of the roll 
pulleys. Figure 2 of sheet D shows the naked transmis- 
sion system of this arrangement. In the device of figure 
) thi re Wits Hho rd purbiev, ras belt tightens ror other 
Wise, Whether or not the ier. hy ot fivure 2 1s to he ad- 
justable to serve as a movable t rltener can not be judged 
trom the drawings 

“In tigure 3 of sheet A the counter-shaft 1s mounted 
hi} the machine tTrame al 7 drive . by il belt at each sie of 


. ry . 1} 1? 

the machine. his is a double mill. with two pairs of rota, 
. ‘ . : . ’ ; rr 

the pales being Vertical and arranged side bv side. The 


belt on the side nearest the spectator is shown in full red 
lines, while the belt on the other side of the mill is shown 
ae dotted nes: and neure » Ot =heet B shows the naked 
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f oth i) The belt nearest the 
| . , rich the counter-shaft pulley, 
turns at an idler. /. wn tothe left and around the slow 

then tothe night 


transmission svstem 


roll pulley of the tt | barr ot rolls, 
and around the thst pulley of the mght hand pair ot 
rotis, and thee he counter-shatt pulley avain. This 
belt therefor FIVE Tbe! ni to the fast roll of thenght hand 
Psade’ sitead TO tive ~ eo \ oil al the i] hisenal pean’. The belt 
at the ott deoof the machine is urranged in the same 
hnianner To Give notior ri¢ oth r twa rolls (>! the pair, 

| feof sheet A is exhibited nakedly the same ar- 


Ty 


crip re 


hil it i i i 
Pabhiemedn () Polis, efe.., tut the bellave is different. i 
° . ° } } | . 
th > Cert rit (*}] ‘| Ves tpotl Wer POs, While the oOrcnel 

Lys t «i Vos t) thy bye} } ) 
. = 

* ‘ . . > | 
In flenre 5 eet | hown a double roller mill 
mmVoIViheY \\ hal batits cof Yotis, IVINY s de by Slade, 
and the transmitt ne statt, be ne shatt orcounter-shatt, 


is arranged above il ic ' brid hie hiuwehine, \ single belt 
from this transmission shatt dr ll of the rolls, and is 
tightened by the adjustable htenmer, /, Figure 4 of sheet 
I} shows the driving arrangement nakedly, 

t€ the double ri | 


anged one pair over the 


i 


wre ir (| ~ | 44 composed 
‘ 


r 
‘+h like that of ficure > at 


tee belts © reovigs, ‘li 


’ driving Is Mine 
t A. the belt at one side of the mill driving the tast 
low roll of the other pair, while 


roll of one parr and the sle 
the other tast and slow roil ar driven ty the belt at the. 
other side of the mil! ln this) case, aornin, the counter- 
shatt is pour aled 1 the machine frame, and each belt las 
i tiylitening puiievy, , 

* In the svstem of this inventor we therefore have 
roller i Is. moles sibparte ‘1 dado bie, driven entirely by 
means of belts, either one belt or more: also the journal. 


me of the eounter-shalt direetiv in the frame of the ta- 
frightening pulleys. 


chine bisa the tse of adjusting 
Clonal ala ants Yer racic rtake s to create the 1m 

Pression that there 1s 7 (dist netion betweer the \] chwart. 
arrangement of ti Is, pullevs,and countel shaft, and the ar- 
rangement shown in the Gray patent, by artfully designa- 
ting the counter-shatt of th MNechwart mills as the “ driv- 
ne shatt > of the m While vil iabiv, In The same con- 
nection, designating the corresponding shatt of the Gray 


the two shafts were dif- 


. ; ; 
‘Ycronnter-stalt, A lf 
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ferent in character: whereas the assumed antithesis Is 
purely fictitious, the devie ~ bene the sate. This expert 
is obliged to admit the fietion in cross-examination. lle 


Is asked (p. 107): 


7 A-@. bd. What is the distinction between a ‘main 
driving shaft’ of a machine, driven from a line shaft, and 
driving back upon the machine, and a counter-shaft 
driven troma line shaft and driving back upon the ma 
chine’ 

“4 It seeTus to me th vou have nt scribe 7 the sulie 
this yy it the two arts of Vou question. 


Lhe Circuit Court, in discussing the Vaildity of the 
. @ _ 
Gray patent, savs (Rec. p. 274 
. : . ‘ 
Atter stating in lis spectication that driving the 
Wheels by veuring occisions great hose, and also a paaPriiey 


of the parts of the apparatus rine trembling ol the rill 
floor, in turn causing an unevenness in grinding and a 
rapid and uneven Wear of the rolls, Goria udleis: ‘To ob- 
Viate these difficulties and produce an even steady motion, 
| discurd the gearing hitherto eliiy oved, wha substitute 
therefor a system of belting arranged Ina peculiar man- 
her, to give The peer] er direction and speed t> The rolls. 
And he mentions. as incident to lis arrangement of beit- 
lng, the iurther wmivalitave that, Ur SIMPL ret oving the 
pues al ahis shiselt “wna repuiaecng it with another of proper 
=1Ze, Tr desired ditherence in the speed of the rolis may 
Le obtained, whieh, he state : cun not be ace thy) ished cX- 
cept by a complicated arrangement of intermediate wheels 
Where gearing is used. 

* The specification, uffter reterring to the UCCOMLPUNY- 
lng draWings, explains the arrangement of belts thus: 

oeN represeiuts Live bball imivitiy belt, which paisses 
to and around the pulley ¢ of the roll C, thence downward 
and around peu ey Ah of the eounter-shatt BB. thence lp 
ward and around pete e\ Of The rol K. catiad back to the 
source of Power, btn} urtitiyv re |~ (- and L} a motion 


ln one direction, mad to Thy mititer-stiadll aw motion ni the 
reVerse alrection. From the pullevs 4’4’. on the rear end 


of the counter-shaft B, belts P? and Ro pass upward and 
uround pulleys danud f ot the roils Daud Fy. as shown in 
big. 2 imparting to said rolls a motion the reverse ot that 
of Liie rolls > kK. Lh Lliis Was the two rolls Of euch set 


<6 Celi 


to 
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rd arranged side 


by side. A shaft, mounted in the machine frame in fixed 
bearings, carries two pulleys, one at each side of the ma- 
chine. A belt from one of these pullevs passes around a 
tightening pulley at the upper right-hand corner of the ma- 
chine, thence around a pulley on the upper left-hand roll 
shatt, thence around a pulley on the lower right-hand roll 
shaft, and thence back to the driving pulley, ana by this 
beift one roll ot each pair is driven. From the other pul- 
ley, Oli the other side of the m chine, il belt Is arranged lt) 
ua similar manner so as to drive the other two rolls of the 
pair. Without farther description of the Mechwart svs- 
tem, It Is enough to sil that this patent disclosed roller 


grinding mill, single and double, with both vertieal and 
herizontal pairs of rolls arranged side by side, driven by 
mennhs of beits exclusively; his machine being equipped 
With adjusting or tightening pulleys, and havieg a shaft 
journaled directly i to the mrad hine frume “ania receiving 
its motion from the pritne mover of the moti, either 1 
rectly or ny belt, 

* But turning now to machinery emploved in the arts 
generally, it Is certain that the use of belt gearing inter- 
changeabiy with oras a substitute for cog gearing was 
verv old aud common betore Gray's alleged invention. — It 
Wis, TOO, an old catied fecteati ial expedi nt to keep the belt 
adjusted to a proper degree of tig! 


hitness by means of 
tightening pulleys, the shaft of which, in revolving, some- 


Tithes did other Work about the machine: and shatts had 
been made movable iby Sach tanner as to tighten belts 
passing over pulleys on other shatts. It was also old and 
very common in machine shops and factories of various 
kinds to provide an individual machine with a counter- 
shaft mounted dire tly in the machine frame, the counter 
shatt being driven Di ubelt from the lne shaft and the 
riachine Lr) a belt from the counter-shaft. Furthermore, 
it Was no new thing to provide the journal boxes or hang- 
ers in which counter-shafts are mounted with means for 
independently adjusting the ends of the shaft. 

In view of these things, then. we are unable to dis- 
cover any patentable subject-matter in the first claim of 


Grravs puitent. The Cuse, tf seemns To Us, atis directly 
Within the established principle that the application of an 
old Drocess, Tlie hine rae, eto a ke Or ahnarovots pur 
Pose, With no change in the mode of upplicatior , adhd no 
result substantially ditferent in its nature. will not sustain 


u patent, even if the new form of result has not betore 
been contemplated, Pe) ‘. Railroad Co. . Loc morice 


Want of Nov lty and Patentability. 29 
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Truck Co., 110 U.S. 490, Blake vy. San Franciseo, 113 U. 
8S. 679. Moreover, it is quite clear that the application of 
belting to drive roller grinding mills to obviate the difth- 
culties incident to the use of cog geuring and to secure the 
adVantaves set forth in Grays specification, did not orig- 
inate with him. therefore. even were it conceded that his 
peculiar arrangement is attended with better results than 
had been attained previously, still this wonld not) sustain 
the patent, for the mere carrying forward of an original 
conception resulting in an improvement in degree simply, 
| invention. Burt v. Heory, 1383 U.S. 349. Atter the 
most carelul st (Ly of the subrect. we think the conclusion 
ivoldab that the combination set torth in ¢ rray's 
first claim evinces only the exercise of ordinary mechanical 
or eneimeering skill. as the same has been defined by the 
Supreme Court and ilustrated by so many recent decisions 
of that tribal [lollister ve. Benedict Mtq. Co.. 113 U.S. 
59: Ti ppsouw Vv. Doisselier, 114 UL S.1: Aron v. Manhatten 
. Ga. 138 VU. “| v. Wooster, Ld. 693, 701: Howe 
Machine Co. v. National Needle Co... 134 US. S88" 


Hillan, W2 U.S. 244. 


thie role. that the abplication of at old mechounical meats 


to its mfomarv pul ses Was not patentable and could not 
le mtete so iy iil \ rmevetl LIT euce ped Lt) fran ne eos) 
nation claims, Was emphatically a plied Dy the Supre hie 
Court Ih euch case tl Syn ific Colublnation claimed was 
Cottle cal vo and useful: in each case. the pra hit had 
been sustained below. In the latter ease W liad been re- 
peated!y sustained below. and great stress laid upon the 


UtnitV OF the Invention, ln each case th super tne Court, 
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at the other end to the other rolls, as in terms required by 
this claim. lt bias ho lisintegrator shaft of any kind and 
no shaft upon which it would be possible to mount and 
drive a disintegrator. It has the pulley which is used as 
a belt tightener at one side of the machine mounted on a 
short shaft which does not carry any other pulley, and 
Which. when cl] sted, dloes Hal disturb the belt or pulley 
at the other side of the machine as would be done in ease 
of a counter shaft. The pulley which serves as a_ belt 
troht ner at the other side of he machine is also mounted 
on an mdependent shaft. Neither of these shafts have 
their * ends mounted in vertically and independently ad- 
justable bearings.” Neither of them are provided with 
pulievs al both ends driving respectivels the two sets of 
rolls, leach shatt is so mounted that neither end of it can 
be adjusted in anv direction independentls of the other 
end. Each shaft can be moved bodily up and down, but 
its angle to the horizon ean not tr adjusted, Which Is the 
Ol yen of the independent adjustment of each end of the 
counter shaft recited in the claim in controversy, upon 
Which complainants expert lays stress as a means of 
“steering the pullevs, that Is, setting the pulleys at any 
desired angle to prevent the belts from slipping off. The 
use of f! continuous counter shatt is oul practicable as oa 
means of tightening the pullevs where the ends are 
mounted in swiveling bearings. Thedetendant’s construe 
tion has no swiveling bearings. The use of the counter 
shaft Th - 1 mpossible TO Ts hten the by Is vf one site 
of the inachine without tipping the puller out of proper 
line at the otherside of the machine. Defendants mill, by 
discarding the counter shaft and providing independent 
at each side of the machine, disp ses with 
he swiveling bearings and also with this angular displace- 
ment. Complainants expert is | reed to admit the tun: 

Hon and capacity of the two constructions to be substan 
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[i B’. jorned to torm the \ 


nlicitly to the drawings on 
designate d bv the letters, 


are sawwh by rhe draw ippers 


heation to be jou d, “anid @N 


a from, such as ts Tnbetaed 
cia. or unyv ottier centet 


hal des ribet, Phe peal 


pomt., an essential int «© 
; t 
<ecured bv tue second « i 
“An argument againet 
coUtls¢ ror the alee | . 
third claim That i is 


. . : : , 
tend ng and wre © = 


the ftreg and connect 


fhrougch This t \\ se ' rey 
eombiiation wit | 1} [ 
ti desertb I lt Ss ude 


| am of oOplnion that the rwo 


, ay” = 
r° at i] i?) the eecond Cialilhi, nre 


ed aeeording to the deseri: 
Thi lear ruiave of the claim 
>. lomed to form a V-shaped 


frer further quoting from the 


wnenave, as follows (np. 


iewaiv to the “two center ralis, 


harpeed beodlait aT Ss pots e@xX- 


\ ely The TWeo center ratis ure 
(| ‘lls »tothe mode ti} whieh they 


fil (| the at oh ae bptie rl r) the spect 
. ° 


cludes the idea of constructing 
» be eovered by the SeCOnG 
than those thus pointed out 
e by this mode of deseription 


' 
enter ralis, formed and con- 


i fist iMe Tl brracaete Vine 
~ed bret Tt! <i rita ot Trae 
i 
TI , ‘ rié Dleces, 1) ‘ \ 
? prey ( ly Voth the point (>| 


“ i if CoELit DL Ene Pleces 1) 
-. Db DB’, fitted to each othe 

i that the languayve oft that 
formed and connected tovethe 
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NO Intrin yement. 


int according to the specific 


Wneathion and Show! the 


any 


mer, ana 


sTee 17) 
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claim ean on cons 


smooth surface not tormed 
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ia Fay v. Cardesman, 1090 U.S. 408. the Supreme Court 


lf thie parenree situ nes anv element as entering into 

, ’ . ’ ’ 
; the eomoination, ether adireectiv Dv lang@unave of] the eciarm 
or bY such a reference to the descrptive part of the speci 


; att " ‘ .< — " ] ‘ : ] ] 5 . 
neation as earries such elemel Into the claim. he makes 


’ : , ' . : ; 
Such clement material to the combination, and the court 
: . 
‘ . . . ‘ 
Cah not declare it to be itn terial. It is his provinee to 
, ' ° . e . ** 
make his ‘own elaim at ve to restrict it 
; 


Blake v. San Franciseo. 113 U.S. 679. 

Keystone Bridge Co. v. Phoenix Tron Co., 9 U.S. 274. 
Thompson v. Boissclier, WA U.S. 1. 

Narqgent v. Llall Sate « { Lock C . tae U.S. 

White v. Dunhar, 119 U.S. 47. 

Thatcher Heating Co. v. Burtis, 121 U.S. 236. 
MeCormick ve. Whitmer, A ot Hugh Graham, 129 


The Supreme Court 


rule that 


irequentiv emphasized the 


“Tn patent: ror com ations of mechanisms, limita. 

tions and provisions, Imposed Vy thie mventor, especially 
a : . ~ 

— " ’ Dai ae ‘ : 7 ne 

Such as were mtrodunced nro Ff application atter if had 


been persistently rejected, must b strictiv construed 


, | : . ’ . j ] _ 
against the inventor, and ivor of the publie, and looked 


Npomw as i the nature of ais byrne 
. 


('o., 114 U.S. 63, 86. 


. Lib) 


J 
— 
_ 

— 
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fF “es TO He Proper tor us to add that our judg. 


ment is with the cdetendant Lye] trie defense of non-in- 


fringement, also. ‘To understand the nature ot the inven- 


49? > Infringement. 


tion intended to he covered hy the first elaim, resort must 
he had to the specification, and we there tind that the 
‘awivel boxes’ are essential to thre contemplated greater 
movement at one end of the shaft than at the other, 
whereby is effected ‘the tightening of the belt or belts at 
one side ot thr tach Without disturbing those at the 
other. This Is a] pears nt on the tace (of the) pra agT ap ih 
her “Hnbefore qnoted a r north. ana the . xpert testimony is 
direct al (| eOnvVine Ine that to th racticeal working of the 
described ae ice asa belt tightener, this swiveling feature 
is indispensable. Without the swiveled boxes Gray would 
True. those 
boxes are not expressiy mentioned in the elaim, but we 
think thi \ are to be re varded its entering t} ereln by heces- 


nol have ‘ Priake py nde! thy dalpils able bearl lligrs. 


sarv implication for the reason just stated, as well as by 
force of the words ‘as shown. Moreover, the prior state 
oft the art would limit the ( la mito the specific organiza- 
tion shown and deseribed. Phoenix Castor Co. v. Spi qel, 
i838 UL Ss. 360, 369. But that organization the defendant 
does not use. Ifis all roa infringe ment consists in the use 
mill manufactured under and in accordanee with 
Letters Patent No. 354 prt ranted January 19, 1886, to 
Johu B. Obenchain. In efendant’s machine the jour- 
nal boxes are rigidls eae orted so as to be always horizon- 


‘abi 7 |" } ‘* 
i jl i>) 


- ~~. 
- 


taland ineapable of any tilting or swiveling motion, and 
this Is essential to the working of the apparatus, A con- 
tinuous counter-shaft is not emploved, but three coupled 
base shafts, the outer shatts or sections being each jour- 
haled at the outer end in a vertically adjustable non- 
swiveling box. and the inner end of each being torked and 
earrving a loosely pivoted ring. ‘These two rings are con- 
nected by a tumbling rod forked at each end and pivoted 
to the rines., thus forming a universal coupling ana 
thereby through the center shatt or tumbling rod, rotary 
motion is transmitted from one ot the end shafts or sections 
to the other, no matter how much they may differ mm verti 
cal position, 


*Now for the reasons already given, we are of opinion 


that such a construction of Gray's tirst claim as would em- 
brace the Ob Trai ry} Hevres _ diss re 

The rorevoing Views Delng decisive oft the case. WE 
deem i unin ecessury for us to consider the other grounds 


Ol de te lie Ce, 


a 
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STATE TORY ENPIRATION OF GRAY PATENT. 

Prior to Grav s application bor pratent here in coutro- 
versy he had applied for patents both in Austria and in 
Germany for the same subject-matter. [lis Austrian pat- 
ent und his German patent both issued prior to the allow- 
ance of his American patent The German patent was 
issued March », ISqf). Thi A Istrian prutent Wiis upphed 
tor February -. 184. nad =siii 7 >, Cebrbbee re Ps7il. The 
Austrian pracbel t Wis ratited Tor one year, but Was eX- 
tended from tert to terin so as to corte ib force until 
December 17, 1884, when its last term expired. Its ex- 
piration was officially recorded Phe German patent ex- 
pired at the end of six vears, nam iv, March Oo, TS85. 

See Gra\ Austrian Patent, Ree. p. 194: Extract from 
latent Regist my pop. 15— 74 : tera (sermian Patent, Ree., 
}). POD: Stipulation, ae 

lt Is lusisted 71 boebase | Tt uppeblee that the Amer- 
lean patent Was terminated TA wee eXpiration of the ear- 
liest foreign prea in] Lise \ Is ctThd, Ghtaal thisat ; Hue there- 


, ) 


fore, terminated peri rto the aet comblntned of and prior 


to the Commencement of This - f irrespective of whether 
the American statute is to be taken as referriny to the 
term for Whiel the lorereu patel s ovrnahted or the term 


for Which it is continued in tor 

Identically the question bere pore <ehted Was Involved 
in the ease of Commercial Urq. Co. v. Fairbank Co... 135 U, 
Ss. 176, where the Amer! citi praat nt Was held to have been 
terminated vy Lie OX} br bari fan Austrian patent Which 
had been vranted Under the same statute as the Gray Aus- 
trian patent, for a shorter term than that for which it 
might have been vranted binder the Austrian law, end had. 
after being extended from term to term, expired atthe end 
ot the lust period ior v I tt r Was CXTended, Which Wiis 
less than halt the terin Tor W ek if rials have beech exX- 
tended. The last clause of the American statute is (see. 
48387): 


* But every patent granted lol au iuvention which bas 
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been previous patented rth at foreign CoOMmntry shall be so 


;' 
limited as to expire at the same time with the foreign 
7 


} 


riti ’ ‘ ; , i ;*? ’ ’ *t) ‘ oo . ‘ 
Wiitl thie OhHe DAVIES Lie SHOTLCS erin. and it) 110 Cas@ sila 


oo - 


* : . . " 
ihe mrovy mys OTF This taluarte Were. lth substance. bor 
> 
rowed Irom the Dee ishi and othe PoOre;rgn laws, 1 which . — 
" , ] : BE. 
. ‘ a i 4 ¢ i oa F , Lae ‘ ‘ 
it Wats COMmMOUIN brovided Phil tie cdomiesti Pratichise ‘ 


, ° } 

should CAPT With the eariler Toreighn Tranchise obtained 
: } ‘ i; ; i ‘ : . : 

bys «>? It} hehall ()] Tie . ihre bared 4? ’ 4? mrenwtion being ‘ i 


. , , 
tO prevent a conthinavlio tf the thoetopoivat home after 


OTHeTWIsSe Wotlla Ob tbe KNOW FO The. he TOnOpPOY 


ie incentive and 


th. tad the 


, 
.ar i } ’ 
> i lish 


oe 


, 


‘ ; ly ' ; ° : ‘ . - <> ‘ , . . a | rat ‘ hic 
autho ita ‘ i> if) i } it’] / id \ cof ete. ras’ ‘\ iit by 


limited the british rau hise SO us to CXpire With the ear- 
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hest foreign franchise, as intended to prevent the patentee 
from enjoving «a monopoly in’ England after the fran 
chise had accrued to the benefit of the public abroad. 
This Wiis curried so fur that, where an extension of an Kn- 
vlish patent Was applied ior, and i appeared that the tor- 
elon patent had been yranted affer the kenelish patent but 
beac been cul 
‘ the hn, 


tranchise bevond the term tor whieh the foreign franchise 


lowed to expire, it was held that the pohey of 

glish law would forbid the extension of the E glish 

! had been continued in foree. See cases hereafter cited.) 
Lt LEA, be plausibly urged that the patente who has 

hot taken out abhi foreign tranchise has thereby left for- 

eign countries at liberty to use his invention withont re- 

striction, and that the patentee Who has taken out a tor- 

| : 


ora certain period restricting tor- 
: ‘ 


elgn tranchise, thereby 


j elon competion, should not be discriminated against lt 


this argument were sound it would be pertinent rather as 
il ground Lot repealing the presen statute than as a reason 
tor refusing to enforce it according t6 its terms; but the 
answer to it is that in contemplation of law the patentee 
Who patents his invention at home before patenting i 
elsewhere has given this country the benefit of its first 
publication, ahd thas not discriminated itn Tuvor of foreign 
countries, While the patentee who has tuken out a batent 
abroad in advance of the issue of his American patent has 
constructively conterred the benetit of his invention pon 
the foreign country il} a“aviaannes Ol lits owt COUHLPY, It is 
for the Interest OT this coul try to linve the te tii oO the 
Americun patent Deon fo run at the ear lest possible Hhio- 
ment. both to give the American public the advantage crf 
earier knowledye than other countries. and that the 


monopoly may not continue here atterit bus become public 


: — - ‘ is , ; 
property io cotmpeling cou 
. . . 
j : + _ ‘ + > . es ; » OF . . ] ‘ 
Lt Ss tlFue Hal thoderhh Tauchilies tor the exchange Oi 


commoulties ana Of mite) rece have are \ supersede 
he conditions which made the issue of a patent in any 
particular country an actual d <crimination in tavor of that 
COUNTY | that in Trial instances the public, both at home 


and abroud, obtain their know ivdge of an invention through 


- 
; , ’ ° : ® 7 
44) Slatitoriy Kerpirati eal spf (arte Pat ne, 
} ’ } 
other channels more speedily than they do through the 
, 4 ¢ | ‘ . . : . . " 
issue of the patent: and = tha many of the considerations 
; ‘ 
which led to the introduction of this statutory limitation 
Wihileh 1 not pecuhlar to this countrv, but is common to 
Tics! | tj 7 } . J. }! y) i?) c*¢>q] iT? i, Pye’ i’ iG foree noOwWwW 
than they had formerly: but this does not change the pur- 
port or legal effect of the statat — 
rar , t ‘ Bes + } 1} ‘ 
Phere are bil thanv reasons for making it to the he 
tere ee = ‘ Priteiiee To retry a} thie \ rhea “itent i! 
! j ;7as it 1 ' dij ; Trit ried preate i ! 
miveaan Ol anv foreret purtent, and ror disisting that he 
in }t) () rye Oenrwoyv the rromopolv tere after the lh- 
ventio a. 1} } broperly in the counntvy where 
‘ al ) a? — 
ne elected > dts baited tT, x imi Vv the countryv iti 
Wil Tee ijt's mired | V1] ibe’ 0) PWirose relative post - 
+ + i , } : *.* . . | at + | 
L1aott Lise if blithe s ee ieanadine cohppe or. While Those 
lth Waiie tl » Patents are tukeh W : ta the same rewsot, 
neve become POrwmddabie CopnpmetlLlrors respec ti. 


| » fact that Grrav <elected hor lis 
ntry Wiere reo! er titlis Were taost tane 
| tor his seeond the country ranking next mn 
le vCOornTaDae Tae promulgation of the 
mutiies had enjoyed 
of these patents for Pct months. 
kenelis| patent Taw, as \ piblication in Kng- 
(oy otherwise,’ 
the invention to English subjects 


1 | . , . 
> oShED ) auentv procured Enelish patent, 


‘ } ‘ 

% al Peatsal | , ‘ =t] >, i P uy 

5 ‘ 
one the Was vent , tedate t! bites 
Lijt? ao Lait 4 .? =i Ba it Pal it) i ‘ihteadat tri’ priatoide si- 
. , 
tioh, the theory of the grant velng that if Wasa reward 
for actually conferring upon the Enghsh public, through 
. ‘ 


anne: of a patent. an invention of which it had not 


Dtaine mth mere Through anv souree, Ir refer- 


Mnitution in the Enelsh law (from which the 


rine to this ditatiath v i 
provision Oi thie Ame: cahi stuttite of IS7U Wiis apparently 
borrowed el a. .. Colet dye salad that the polices ot 
the uet 


case Of inventions made and pat- 


te ee eee oe 
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ented in any foreign country, the continuance of a monop- 
oly in this COUNTEPS yy virtue of any patent subsequently 
granted here beyond the time when the discovery shall 
have become pib i prope rtv in the foreign country.” 


See 
Hill's Patent, 1 Moo. P. ©. C. (.N. 8) 258. 
Aqnew on Patents, p. 191-2. 


In referring to the same subject. Sir W. P. Wood 
said: 

a Now, it looking ats. 2a, one sees at once that the 
object Wis te preve rif t | @ «© | 7 Ts. f t] 1< an edom from 
being fettered in their mght to compete with each other in 
the production and mannfacture of different articles, when 
It Was Open to foreigners to enter into such competition 
Without being fettered by any exclusive rights claimed by 


an wiventftor and preat nree, or ws ric? Gl hditronsl price whieh 


must be Imposed upon the article in consequence of the 

parent rig tif. Phe object, | he _ te) nreve} , thy Knelish 
. ; 

manufacturer from detng fettered While the toreigner re- 


mains free.” 

SEE 
Daw we Eley, Ta R. : ka ola 
Vormand’s Patent, L. Ro TP. C. 193. 
a Anson 8 Prati TF [, Re | Pp. f . 1». 

Winans Patent, [h. 94 

Blake s PP 


p. 192, Sir W. P. Wood, 
uoted as having remarked as tollowsin Dewy. Ble y 
in reps to the argument thal it appears dverv hard to pre. 
vent the Er vliish manufactures from having the bene fit of 


coud 


ee 


manufacturing that which all the rest of the w 
manufacture if no foreign patent had been taken out, and 
then to say if itis prot Ted TO! CPrtaill in Peat Line abroad, 
then and then onlv, when that protection has ceased, ah; 


the English manutacturer becom 


"Rh : , 2 ) 
: Vhis argument Nils rai = : ry Blake > parley} t ‘] . 


where it Was contends d Chiat 
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between allowlne a foreren patent to expire, and not tak- 
Wn parent at all. lhe difference Wis there 


pointed out to be that where a patentee takes ont a patent 


‘ 

: — ; ’ 

Tr)} i} = 1? \’ ae (>?) ‘atl ry - pe a tak hie aertive meas }? i~ To 
an i ix Pie lr) gooit (pty kK! crvy ny ae Tipe ¢* pryeprry i} Wi) (* lie 
takes ont such patent: and the e@isiatire has net said 


That no patent sta me orpranted ba Kogland fora foreign ihn- 
. } 
vention u ss the inventor shail tave taken out a paten 


’ 


nh some of eountrv, and thatail they tiad so provided, a6 


would in effect b prohibiting altovether the grant of a 
- 
poral | [ »! ‘ ‘yl Bae mnvenhiol 


Jn ve Betts Patent, word Chelmatord in a deeision ren- 


* Where a patent is taken out ina foreten country be- 


« . ~ . , * 
Pore a pattern ) his Livie nved mm the [ nited Kine- 
} | ? | . 

adqoni, the latter patent is fo terminate at the same time as 
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foreign paten 
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| , + , ° . ’ . , i 
. > i«* . =. ® ’ ' . . ' ,. , 
Wotlld abso ely preciudde Dis ever appiving fo ontinua 
. * . 


for the 


(Fra, Pat nf. 


Statutory Er piration of Gray Patent. 
of the statute ls and 16 Viet. e. Ro. 6UChas already re 
ceived a judicial construction, the word ‘sueh’ being held 
te PPA ron patent taken pint in il forelgn eouniery betore 
the grant of letters patent in England. (In.re Bett’s Pat. 
ent.) Their Lordships, therefore, think the meaning is, 
that where a patent is taken out in a foreign country be- 
fore the grant ol I files praale Hit 11) Kngland, and the foreign 
parent has expired, then that the purtent in Kngland should 
cease to be in foree, and that where one * such’ patent, or 
the old patent, has been obtained abroad, then the Enelish 
patent shall be determined at the expiration of the earliest 


of the letters patent granted in a foreign country.” 
i. B. 4 FU. Gea. 


Under the Austrian patent law the expiration of a 
forelen patent for the same invention terminates the 
Austrian patent. 


Nee 4 i). (ry. 2OR, 


A similar Provish nis found in other Kuropean patent 
laws. In many countries the publication of a foreign 
patent bars any domestic patent. Under the French Jaw 
the French patent can not continue in foree after the 
expiration of any previously obtained foreign patent. 
Neither there ik ae ln 


continue in foree atter the Prey lous foreign patent has been 


olanad can the domestic patent 


terminated, and it makes no difference that the foreign 
patent might have continued longer. It is plain that 
the rovision Ol the Arn rican statute is not ab al omaly, 
[tr was enacted after the English decisions, which have be- 
fore been recited, and plainly with the purpose of entorcing 
in this COUNTPA thre sean Prorics that lad been enforced 
abroad (>| terminating thie MONOPOls here ul the earliest 
date at which it was terminated In any country in which 
ah earher pratent bevel been Issnied, The decision of this 
court In Bate Retregerat (‘o, Vv. LLammond, 720 U.S. 151. 
1th VIVE wre ta the Atmertean patentee the benefit: of auv CX- 
tended term which the forergn pratent actually procures, 
has placed upon the American statute the most indulgent 


construction of which it is capable, and the stress laid in 
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that decision pon the ract 
himself or the PrOvrsions To 

foree, and pan the doctrine 
to be in foree as long as 
that the American preale 
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the limitation upon the 
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actual ex] 


’ of the American priate i 
ters at «| Tre =} rifteao?r the sf 
Inisieading substantia 
in Bate Refrigerator Co. v. Tl 
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patent, Which had expired in 
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the American patent. 


Substantial! 


reasons ca 


the American patent shoul 


which the foreign patent w: 


Irrespective ot whether 
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which the foreign patent \\ 


and intent: of the statute 


ute should have provided fo 
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nuntion of the toreign 
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shorter term for whieh the 
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Toe holding that neither 
the foreign patent nor the 
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hole disenesion of this court 
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Ori Ameri- 


ie eX] iPation 


cun patent at the end of a term tor which a foreign patent 
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[tf the American patent is to be taken as limited (as 
it was held in Bate Refrigerator Co. v. Llammond to be 


limited) to the t ro: which the forergn natent is continued 
I 
in fol ie tie stiriutre 1 rlVvVel 1) evpely the of fect whieh 
i 
the poltes Oi the I BA sh) how from Virich it Wiis ly rrroweed, 
and the tenor of the BNuglish decisions which preceded it, 


‘ 


' . ? ‘aye 
Ould ddicate that it was intended to have. fhe statute 
is then logical and consistent with a well defined and his- ' 


icv. Whether the reasons for it are approved or 
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patent for a short term, and. third, not to renew that term, 
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United States patent with the Anstrian patent,” but 
this hdentits Wills only material if, as matter oft law, the 
termination of the Austrian patent at the end of the sev- 
enth vear was such an expiration as brought the case 
within the terms of this statute. The Austrian patent in 
that ensecus in this, had been granted fora shorter term than 
under the Austrian patent law it might have. been granted 
tor. The conucditious of extension were the same as in this 
Cuse. if the question Whether the expiration of the tert 
for which the patent liad been granted and extended was 
sufficient to bring the ense within the American statute 
Wits not elaborat AY discussed in that case it would up pear 
to be becnuse either cou sei, Or Court, or both. considered 
this quesiton foo well determnined to be pen to discussion. 
The lencling COURSE] to complainant nN that Cisse Wills 


That decision seemed =O) clearly Ta indicate thist the 


provisions of a Torergn aw for CONTMIUINGE a pritent iti 
foree bevotia be Tertin ot its origitual grant ons became 


-_- 
4 * 


} | 


le for the purpose of preventing the lapse of an 
American patent at the end oof that nominal term. where 
the XL Hslon bad actu iV beng | obtained. threat there seetned 
to be no room for further discussion. 

The cireuit court lays stress on what it terms a COP 
of the offigial opinion of the Austrian Minister of Com- 
merece, subimiited to it by complainant, which states the 


| 


legal effect of an Austrian patent which bas been extended 
it) COMP iittice with the law, to be che “alte, tor the period 
for Which it js EXTended. as If would have been it the 
original grant had been tor the full term. and treats this 
Opinion as conclusive concerning the effect of the Austrian 
law on the American patent. 

Now it is evident upon a glance that the document 
which - labeled * Official Certificate it) no selise repre- 


sents an action or opinion of the Minister of Com- 
Iberce Upon anv question brought betore him in his official 
capacity, [| Is SETELP HIN i document signed Ly him tor use 
in America, and by its terms strongly suggests that it may 


have been dratted ith America. Lt does not evel purport 


Statutory Erpiration at (Fray Patent. 55 


to have heen filed among the puble arehives of Austria, 

. . . , ryt . . ‘ " 
or to represent any judicial action, The certificate shows 
plainly that if was not an official document, and was not 
filed as aneh, and Thiet | hid nor evel bear the otheial 
stamp. The certificate is simply that of a notarv, not thal 


of an officer of government, and is as follows 


} 


“(Collated and tout 7. eonsonant word { r word with 


the unstamrped original |ving betore me. (Nee Rer.. p. ) 
99- 
oe *2E«) ; 


' There are the usual ertificates as 0 the identity of 
the notary = certificate. and of the taet that he is | notary 
; within the district, all having the pompous terms of an | 
Imperial government, but they can not convert this into 
a judicial document. The certificate and the officer sign- 
ing it are very different in character where an official doe- 


ument is the subject of the certificate. (See certineate at 


fap of pagqe 194.) 


> , 


’ ] 7 ' . 
( CoTiD prt ad = . seeps ’ Ypert estimony it} rye present 


ease Was taken in Aue@ust. PSS88. This Official Certificate ° 


Wiis signed by the Austriat Mlinister two months there- 


after, and intermediate between the elo Ing of proofs and 


the submission of this cause to the court. The copy for 


mse 1 This cuse Was Made ser shortiv aiter thie date of the 


origina 


‘ 


Pees 1D) orde! baie a doe |- 


ment that could haradiv thave mere ny pub psiieed iti A Istria. 


and certainly could not have reached this country through 


@ i + ' .* " . > i : " | 
prubiie Chahheis. [t is mu ensier To see how it mig he 


nseful 1h Ana rreaa That may reonuld be pertinent! to any 


question arising 1) Lust 


a , * 
IR@ dill CONCes \¢ mrnbiiment fo Doctor Beck 


It Seevis 


to treat this extra official expression as equivalent to the 


judgment of a court of final resort on a cause judicially 


. . ' ’ . ‘ ' . ’ a 
hefore if. I tne | nited Atates Coonmilssroner of Pate = 


shonld furnish an Knglish solicitor with a memorandum 


Showy i] 


statute 


pron 


memorandum would hardly be accorded by the English 


ot (Tray Pati nf, 


eourt fhe same weight as the jndement of this court ren- 


cli roc 7 reontTroversy Of Wi he dy iT had jurisdiction, 


, ‘ : 4 | — ~ ’ 145 de } 7. 
me iT i] Official (certificate Vere To be accorded 
the wereht of a madieral (eCTSION, f has no signimeance 
Md : -_- 
’ } ‘ : } 
On the Question here to be adetertinined 
ene ' ; nite | 
Phat the Anstrian patent, When acthnallv extended, tas 


prcats pits ‘’ ’ ’ Vv wi te fal Tine Tern feo whieh 1] 

is extend . it trattel | lis} ite That ~ thy eflect 

OF ONTe) ! Of patents @Wenerally | nder thre \imericat y 
law, Whiel en \ nthorized the extension of patents 

pom certain c mieditioy Ss it Wiis lit ferms pr vided Tirat 

‘ . 

“therenpon ud patent shall have the same effeet in 

law ns thong had been originally eranted for the term 


| 
Prom wit Won 


HeeHn WU The Ofer dirg rrant had been torthe term of twent 


Wiis ¢ ntire 


l4 Tlow. 549 
Mitchell v. Hailey, 16 Wall. 544. 
(ay itp — Wa }) / ce Is Wall, +] 4. 


Paper Bag Cases. 105 U. &. 768. 


pon 


Wotlicd 


- 2 a ° . 
avaliable If the original grant had been tor fittee: Vears., 
. ’ " . . 
Kven with reterenc to such questions he does not pre- 
' ‘ 
» a0 , , | 4 _ : : | 
tend To Sui adhd eo thal nor wWithont contradicting the 


’ 


terms of the Austrian law) that the effect of a patent 
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immaterial whether that additional term be acquired at 
the date (| the original rrant or by il subsequent extension 
the fact remains that in this case i/ was never acquired at 
any time or in any way. 

The explicit provision, consistent with the policy of 
other countries, trot W hich this provision Was borrowed, is 
that the American pats nt shall CXPre at the same time 


with the foreign patent, or, if there be more than one, at the 


y 


same time with the one having the shortest term.” ct})- 
parently taking every precaution to insure that the Amer- 
ean patent should hal eoutiy ie iti force beyond the foreign : 
pacer which first ON PLN dl, . 

i. hats sOnnpetimn - been argued t hist The provisions ol ‘ 
this statute eoulcd only upopol iO & case where the foreign 


patent was yranted before the Amerienn was applied for. 


but the language Of the statute, as well as the obvious in- } 


feu of it. excludes sucha construetion. The statute Pro- 


wis No prcrsorl =hall he dle Dearne | from rece iving il patent 
for his invention or discovery, nor shall anv patent be de- 
clared inv lial, Ly reason of its nk line heen first patti nled ar 
caused to be patented in a foreign country, unless the 
siithie ink rr a we) ai / dyil pie Af, ine in the [ nited 


, ' } ye - 
States j , sii fj r ij j j ain sj pyhid “thion. Put 
i; i 
} . . . } ' 
CVeEry prant ni grav flor ah vention W hich has heen pre : 
j I ° ° , , hd el | 
riousty palevtod oa tore rth COUNTBEV Shall be 80) limited. 


Throughout, in defining the relation of the foreign 
patent to the Amenecan, the reference is to the com- 
parative date at which the thing is patented, not to the 
comparative date of applying tor the patent. This is made 
stil 


piginer tN the fact that the same section of the 
statute, When referring to the term of public use, (/mits i 
° ei ; , ; ry * ° . 
careful pip i f applreation tor patent, mn sharp 
rae - , "ee : 
antithesis to the clause Which makes “its having been 
the limitation of the term provided for in this seetion. 
It is the date when it is first patented (that is, the date 


when it is first published tO the public by the issue ot the 
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patent) which determines whether the foreign country 
the American is given the precedence. 

It the date of application were to be taken as the te: 
rather than the date I ntineg. the case would be no 
tor the foreign patent was 
advat of the American 

the Gverman 
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more favorable to ¢ 


applied for as wel! 


thie American 
control of the 
* } . . " ‘ 
tit severi 


payment of the 


lt 1s a matter 


therefore, 
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here can 
Vie ricat 


a tor- 
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e1rerner who first fweo, 
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Inventions 
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ner Dreserpbed Vo tlie Sader tv stinti dave resided tor two 
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yverurs within the Loited States, lt was further provided 


that af the invention tad ** bees nown or used either ip 
this or any tor bord) country at tne time ot the application 
for the Amerienn patent, Ho American pritent should be 
eranted, or if granted, it would be void. (See. 1, Aet of 
Psa. 

In 1832, the same rights were extended to “every 


alien Who.at the time of petitioning tora patent, shall be 


4 ' } + . i} | 
a respe) of the tmited States. ans Siiatit fave deciares 
hil brite rmrion, asecoradineg ta aw, to bheeomimee a citizen 
thereol, ait bernpe further provided? that the patent should 
; J 
be PIV SA ij | Liye recite way bea] oral | rone Verul Prov The Issile 
| j ‘ ‘ 4 4 . . a ‘ 
Perea (9 THLPOCaUMTee I 4 nvention Triad PTTICG Use, Ol it oat 
; 
anv tine thereatter i tated to continue Tho pubiie: tse Tor 
‘ ; 
‘ i ’ rit} \ li/ i i, 1 IS32 
“yr \ pre] cub a \ } ifis ‘ . ij i*). D ant } 


Zens mana fore ners and extended thi rik to obtain prait- 


The term used in the act of PS70 (see. 4846 Rev 


Stat.), to define who are competent to obtain patents, 1s 
fhe same 2 fliaf used oan the seetion here in eontroverss 
to preseribe the bibpadtaatilon., it is person 1th eneh 


Cisse, rai * restden ar ~*~ C1 sen. Lhe two sections 


, } i «> 
(> tid Prossibie oenents 
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are consecutive, and there is no more reason fo stp- 
pose that it was interfded to limit section 4887 to citizens 
or residents than that it was intended to so limit section 
SNt). The wnguage is in. itself Incapableot i Con 
struction that would make such a distinetion, and the con- 
text excludes it. 

It is submitted that th patent here in suit, if ever 

aiid. was terminated with the expiration of the longest 

term for which the Austrian patent for the same invention 
Wills extended : that the mv ntion having acerned to the 
publie in Austria where it was first patented, by reason 
of the Xpiration of the lust term for which the Austrian 
patent Was granted, il liuis. at the same time, wecrucd to 
the public in this country. 

The identity by rweel T The Vostrian praate nil ana the 
American patent Is COT Cte so Tar as ali matters of sub- 
stance are concerned. The difference in phraseology is 
immaterial, The expiration of the Austrian patent ear 
ried with it to the Austrian pablhe the right to use every 
thing that purports tipo secured bry the American 
patent, 


- 


’ f ’ . ; } 4 ‘ —_~ » 
f bed dade eli Vy ; f \ fe z= Peéhaed ‘ Bt | ‘ ~ 17h 


i. | . ao . 
‘ . ; + . _, ’ , ee . ‘ “* ¢% 
he e hire subype matte or the Ameren patent was 


communicated to the Anst in publie by the Austrian prut- 


ert It has become pu property there, not by the tor 
feiture of anv franehis secured, bat by the expira- 
tion of the term for wv the franchise was secured Its 
inrestricte | i= imeintk try = tT) | ewe PTE rrisse io 
deterred bv anv nom iF continuation of the patent 

, I 
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is , ; 
Paice sy expressed I | = til ‘ie = TiO t hie fetet <1 (ot), Its a 
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construing the statute as to give them the benetit of ‘ex- 


: 


tensions actually procured lt is now asked, in behalt 
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patentee who chose tO ¥oO to Austria tor his first patent, to 
reject the very logic by which it has gone thus far and 
to abrogate the safeguards which the law has provided 
for the \imerican public, 

It uo ostatute is equally capable of two constructions. 
one consistent with an obvious public policy and the other 
Inconsistent, doubts miay be solved in favor of the formper, 
but disapproval ofa statute affords no warrant for throttling 
it by a construction that at once disregards its terms and 
defeats its purpose, 

Respectfully submitted, 

ROBERE Th. PARKINSON 
OF f ueansel for A pp llee, 
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SILAS TUBBS Vs. R. 


No. 


. WILITOTT ET 


Ll 7350 


[n the Supreme Court of the State of California. 


SirAs Tuprs,. Plaintifl 


and Respondent. ) 


3. 
R. BE. Wituorr and R. B. Tuompson. Executors of the Last Will > 


and Te stument of JOSEPH IN ILE. a Ci 


pellants. 


A . } ° , 
Lranscript (iii Appeal Pro hig Superit 


J. B. Hall, attorney for ap; 


spondent 


. , 
Modorsed : 


Williams. 7 


Joseru Ku 


. 


Pin a ) ° } 
Plaintifl compiains of detet 


: 
1} , ’ O04 aS " 
phcht priaiihs bit Wiis, O11] 


ana ever since has been ; 


and entitled to the po 


said county of San Joaquin, viz 
corner of the south half of the sou 


—_ 
} 


township four north, rang 
meridian, running tt 


lence soutl 
east corner of said section elevet 
160 rods to an old post and boat 
line of eaid post and board fence 


! 


of the south half of the southeast 


thence east and in a direct line 
taining about SO acres. 
That, the plaintiff being so thi 
sion ther Ol, the defendant, | 
entered into and upon said pren 
from, and has ever since sald 
lawfully withheld and now | 


tl 


the possession thereof, to his damage 
That the value of the use ai 

said 2d day of February, A. 

been excluded therefrom | 

lars. 


1—77] 


ased, Defendants and Ap | 


\ % 


; 


of Nay Joagqu in County, 
Jos. H. Budd, attorney for re- 
| |) Spencer, cli rk, per a S. 


of California, Held in and 


1] 
: ' 
tilif GO eee 


of February, A. D. 1875, 
the owner, seized in fee of, 


lowing-deseribed premises In 


mninencing at the northeast 


ae 4 bart . ; 


juarter of section eleven, 

of Mount Diablo base and 
the section line to the south- 
west alongsection line about 
thence northerly along the 
SO rods tothe northerly line 


r ol sald section eleven: 


point of beginning, and con- 


to the posses- 


A. D. 1875, 


» plarmtill there- 


. 
of February, A. D. 1875, an- 


withholds from the plaimtiff 


Liree th usand doliars. 
‘apation of said premises since 
and winle the plaintiff has 


nt. is three thousand dol- 
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Wherefore plaintiff demands judgment against defendant' 
for the possession of said premises, for the sum of three thou- 
sand dollars, the plaintiff’s damages by the withholding of the 
same. and for the further sum of three thousand dollars, the value 
of the use and occupation thereof, together with his costs of this 
action. 
8. &é. 2h BUDE. 


Allorn ys jor Plaintiff. 


(Endorsed :) ry d January 20,1880. H. W. Weaver, el’k, by J. 
L. Phe j s deputy 


a 
(jira ‘yi Saihstiti hon 


(Title of court and cause.) 

} open court, cember 14, 1585: On motion of the plaintiff, by 
his attorney, Jos. IL. B 

defendant sii the commencement of this action, it Wiis ordered by 
the court that IK. kk. Wilhoit and Rh. B. Thompson, executors of the 
last will and testament of said deceased, be, and they are, substituted 
| 


as defendants herein in the place and stead of the said deceased. 


7 


hdd, losq and suggestion of the death of the 


5 Order for Leave to File Ainended Ansur 
, . ] . . ; 
(Title of court and cause.) 


In open court, January lL ISSO: On motion of the def ndants, by 
their attorney, J. Bb. Tall, esq., it was ordered that suid substituted 
ive leave LO Tlie an ine nal gd answer to the complaint 


The said Reese B. Thompson and R. E. Wilhoit, executors of the 
lhe said ACCS! >. HOIsOT ana ™ j brhhOlb, CHEE ALOIS at { Le 
evel 


estate of Joseph Kile. the orieinal defendant herein. 


Tite. ’ ' tae 
; 
’ } ‘ 
and subst i i 5 | f | 1 Si } gdelehnaabhts, how \ CAV ¢ 
, 
OF the court Call a echaed abiswer to thi }) LINE Ss COlMpiaInt in 
this icy lb), <i ‘i ‘ is \\ i | * haf Sitti . i ane «¢ 
-e% . , J : ‘ } . } “- ai —=- : a , 
They deny that on the Ist dav of Keb ary, A. D. 1S75, or that at 
Qpv tith since that aate or now the salad piarntll Was or 1s eltber 
a . , 4 
thre OV I ; & i I : é { ritied to th DOSsScCss ) Of thi sald 
" ; " sf ‘ ‘ ; : ] } ’ ' : 
land or o . 2 Oi Lie Sala ladle \ | })) hises described 1h thie 


r j * , . ; ; Si a al ] r ] .' ‘> ] " ‘eve oe 
Thev deny that the said Joseph Kile on the 2d day of February, 
Lon: ee eee: ies Seneca | Ce ye fede “" 
A. 7. is » Oratanv time whatever entered nto ol Upon the 
7 . ey 
t) Salad premises or anv pari thereot and ousted the said priadh- 


. ’ ’ ' ’ ‘ ~ ee . 
till therefrom: and thev denv that either the sald Kile Ol 


these defendants ever at any time unlawfully withheld or do now 
iold from the said plaintill the poss ssion of the 


unlawfully with 
said land or any part thereof. 

These defendants admit that the said Joseph Kile was on the 2d 
day of February, A. D. 1875, and from that time until the time of 


a | 


¢- ££ mm, ya ee 4 


at Oia, 


¢- ££ hime. EP, Germ mente ty 4 
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his death in the possession of a part of the said tract of land, and 
that since his sald death these defendants, as executors, have been 
and now are in the possession of the said part; but the defendants 
deny that the possession of the said part by the said Kile and these 
defendants was or is unlawful, or that his or their withholding of 
possession from said plaintiff was or is unlawful. 

And defendants deny that said plaintiff has sustained damage by 
such withholding to three thousand dollars or to any sum of money 
whatever. 

And defendants deny that the use and occupation of said premises 
since said 2d day of February, A. D. 1875, was or is of the value of 
three thousand dollars or of anv value exceeding the sum herei 
after mentioned ; and they aver that the value of such use and oe- 
cupation did not and does not exeeed the sum of four hundred 

dollars. 
7 And for a further defense to said action these defendants 
di nv each and eve ry allewati th 6Th} the said compl 
tained, except as hereinbefore admitted. 

And lor a further and Separate aefense the defi ndants all (F¢: that 
the sald Joseph Kile Was, Ol] the Ist dav oO} February, A. 1). LS7o, 
and thenee until the time of his death, the owner, seized in fee, and 
entitled to the possession of the said | | 


7 


? . , , id : . 
tiie death Of the said Kile these defendants, as executors as alfore- 
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, 
said, have been and now are entitled to the Possession thereof, 

And for a further and separate defense the defendants aver that 
the alleged cause of action for thi possession of said premises 1s 
barred by the provisions of section three hundred and eloliteen 
(318) of the “Code of Civil Procedure,” and the defendants plead 
and rely upon the said provisions in bar of the maintenance of the 
action for said alle red CAUSE. 

And for a further and separate defense the defendants aver that 
the allege d cause of action for the recovery of the value of the use 
and occupation of the said land is barred by the provisions of sec- 
tions 336, subdivision 2, and 85%, subdivision 1, respectively, of the 

: , 


‘Code of Civil Procedure.’ and the defendants plead and 
S rely upon the said several provisions In bar of the main- 


Ing is barred 
MiIVIsion 
l, respectively, of the “Code of Civil Procedure,” and of section 
edadedt 7) the sie, kul (‘ode.” ana cle rer) ints piead and ie lv UL) pon the 


, } a. . . : yey ’ ~. é , peeve 
DV Uli por VISIONS Of SeECLIONS OoA, SUDAIVISION 2, and edede?. SU 


sald several provisions In Dar OI the maintenance of the action tor 


' “wee f ' fier } f hay lest} 
dav of February, S/o. and ¢ lOousiv thereaiter ull nis death 
’ ® ’ ’ ee 

their said testator, Joseph Kile, had and held the occupaney and 
POSsSess mn of the sald tract of land Lihat ms to say i! tf seventy 
oe icTes There 2 Llljde!] COmoOr j | ‘ adversely te) thy ( ] Th) a) Live 


~ rF : 4 | , ile’ + | | 
said pl intill. in wood faith. and sinee said Kuile’s death the defend- 


ants have so as alors sald had and hel | the possession thereo! and 
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—_— 
they further aver that their said testator grubbed and cleared the 
said land and by ditches and drains reclaimed and protected the 
same from overflow and inclosed it with substantial fences, whereby 
y 


the said land was rendered fit for cultivation, and that the value of 


the said improvements is the sum of one thousand dollars, and they 
plead the said value as a set-oll to the alleged damages for with- 
holding the said premises. 

‘) \V heref hore they pray Lo he henee 


dismissed with costs to 
them and against the said plaintiff, 


J.B. HALL, © 
Attorney for Defendants. 


C. W. YOLLAND, Clerk 


(Title of court and eause.) 


The court finds the following as the 


facts in this ease: 


Phat on the Ist day of Octobe rr IST, the United States of Amer- ' 
lea Issued its patent, which is in due form and substance and prop- 
contains all proper and necessary 1 recitals to render 
the same valid, and states that the United States of America have 
given and granted, and by these presents do give ‘and grant, the 
sald Silas Tubbs and to his heirs the south half of the southeast 
quarter ol section eleven. in 4 


’ 


erly executed and 


ownship four north, range five east, 
in the district of lands subi 


‘ 7 } es ' 
~ »y sate at Stockton, Caillorbnla, con- 
taining eighty acres, according to the official plat of the survey of 
the said lands retur ec] it) thie Ca neral Land ()thice by the f 
10 surveyor general. Said patent was duly recorded in the 
‘ 
ofliee of the recorder of the General Land Office and was de- : 


livered to piatntill October, 
States of An ner! tL vranted 
a ee 2 Of | 


IST9, and by said patent the United 
and conveved to plaintiff the S. $ of the 
ion 11, T.4N.. R25 E., of Mount Diablo base and 
meridian, and situate in said county of San Joaquin ; and the 
plaintiy ng Deen ever since the Issilanee ana delivery Lo him of 
sald poate seized in fee, the owner of, and entitled to the possession 

of all the land granted by said patent, and ineluding the land sued i 
for in this action, which is deseribed as follows. namely: Com- 
meneing at the S. kb f the south half of the S Ek. quarter 
of sald sev tion ele Ven, ana ) (y thence west along section line 
about LOGO “ds LO Lanne of old Past anid board fence : thence north- 
erly along said line of old fence about SO rods to the northerly line 
of said south half of said 8S. BE. }: thence east along said northerly 
line to section line of said seetion eleven: thenee south alone said 
section line SO rods to the pons | 


acres of land 


sf 'f 


beginning, ana containing io 
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IT. 


That Joseph Kile, the original defendant in this action, who is 
now deceased, was on said Ist day of October, 1S79. in the posses- 
sion of said tract of land sued for and continued in the pos- 
1] session thereof until the time of his death, and the defend- 
ants, R. E. Wilhoit and R. B. Thompson, as the executors of 
the last will and testament of said Joseph Kile, who is deceased, 
have been in the possession of said land and premises ever since the 
death of said Joseph Kile: and the said Joseph Kile, on the Ist day 
of October, 1879, and thereafter during his lifetime, unlawfully 
withheld, and his said exeeutors have ever since his death unlaw- 
fully withheid, from plaintiff the possession of said land and prem- 
ises. 


ITT. 


That the value of the rents and profits of said land and premises 
have been, ever since the said Ist dav of October, S70, three and 
fifty hundredths dollars per acre per annum, and amounting in the 

| | 
aggregate to seventeen hundred and six and twenty-five hundredths 
dollars, computed from October Ist, 1S79, to the date of these find- 
ings. 

> 


LV 


That since the commencement of this action said Joseph Kile 
died, and oa the suggestion of his death said exeeutors of his last will, 
Rh. kk. Wilhoit and R. B. Thompson, were, by the order of this court 
fendants In the action in 


| , 


duly given and made, substituted as ce 
place of said Joseph Kile, then deceased; and in due time 
12 after the death of said Joseph INile the plaintifl presented LO 
sald executors for rejection or allowance his claim for dam- 
ages for the withholding of the possession of said land and premises 


aud for the value of the rents, Issues, and profits thereof set forth in 
the complaint in this action, supported by his affidavit and duly 
authenticated. 


That said Joseph Kile was not on the Ist day of February, A. D. 
LS7o, hor Was he “at any Limnne thereatter, this owher of OF s¢ ized 1h) te eC 
of said land and premises sued for, nor was he on October Ist, 187%, 
or thie reafter ( title d Lo thie Possession of the Saine, and his sitid G@i- 
ecutlors have hot been entitled LO Line puss ss1on thereof s1nce lis 
death. 

V1 

That the cause of action of plaintiff for the possession of said land 
and premises sued for in this action is not barred by the provisions 
of section three hundred and eighteen (31S) of the Code of Civil Pro- 
cedure, and the cause of action of plaintiff for the recovery of the 
value of the use and occupation of said land is not barred by the 
provisions of seetions 356, subdivision 2, and doo, subdivision 1, of 
the Code of Civil Procedure, nor by the provisions of either of said 
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subdivisions; and the eanse of action of plaintiff for damages 


13 for the withholding of said land and premises is not barred 
by the provisions of sections S28, subdivision 2, and 539, sub- 
division lof tho Code of Civ | Procedure, and of section ed >4 of the 


Civil Code, nor by either or any of sald provisions. 
Vil. 

That the said Joseph Kile on the Ist day of February, 1875, and 
continuously thereafter until his death, had and held the occupancy 
ana Possession 7 the land ana premises sued for under color of 
title in wood faith, and his said executors have had and held pos- 
session thereof in wood faith sinee his death: that the title of plain- 
iin sue lasek seek eceenlede! ul inder a patent issued to him Octo- 
ber Ist, IST9, by the United States of America, granting to him said 
south half of the southeast quarter of said section eleven, In finding 
No. iY re rnb fore mentions d, cati which south half of said south- 
east quarter Includes the lands and premises sued for, and said 
Joseph Kile did Hal I) ive hor hold Lie OCCU PAaney and possession of 
sald land and premises sued for adversely to said title of the plain- 
tiff thereto from the United: States at any time prior to the issuance 
by the United States to plarotifl of still patent, namely, October Is .. 
IST79. The said Joseph Kile did not grub nor clear said land sued 

for nor reclaim or protect the same from overflow by ditches 
14 or drains constructed or maintained by him, nor enclose the 

same nor render it fit for cultivation, and he did not make 
any improvements on or of said land and there are po improvements 
Ol OF of said lan | rrreacle or constructed by said Joseph Kile of any 
value whatever to said land sued tor. 


VIII. 


That the value of the use and occupation of said land sued for 
ahd plaintitl ‘Ss d baieres for tha Withhol Linn rot thas P po SSCSSION thereof 
sinee October Ist, IS7{) 1s the sum of seventeen hundred and. six 

| the said value of the rents and 


; 
profits thereof in said finding II] above mentioned. 
IN 


The [ nited States subdivisiona| SUFVeY of sald township four ( 1) 


oe , “ee 
and twenty-five hundredths di: 


north, of Paige five (2) east, of \lt Diablo meridian, United States 
survey of landsin this State, was made i 1 April, ISOL: the tield and 


descriptive notes, boc ther with the manos }) lat of the sar survey, Was 
examined and duly approved and the approval duly certified by 
the United States survevor general for the State of. California. and 
thereafter, to wit, July ist. lS64,a copy of said examined and “p- 
proved map or plat was filed in the Unite | States district land office 


‘ ‘ pe 4 ; . } ’ .? en 
iil Stockton, Cailiornia, Which district then includ d all the lands 
of said township. 
~ 4 . eo ’ ’ } 
lo A copy of the said descriptive and field notes was not r 


eeived at said Stockton district oflice until on or about May 
[S77 


A NR et se 


oo ewer ~ 


tie 


ae 


a 


yy" a 
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By and upon the said approved map or plat the greater part of 
the lands of said township, including all of section eleven (11), was 
colored yreelh, and Upon the face of this part so colored green the 
words “swamp and overflowed land” were written, and said lands 
so colored and marked were excluded from the estimated aggregate 
vrea of “ public lands ” and included in the est.mated aggregate area 
of “swamp and overflowed land,” as appears by the marginal table 
of acres forming a part of said Mapror plat; the entire section eleven 
(11) was included in the estimated area of swamp and overflowed 
land and exeluded from the estimated area of public land, and in 
ane by said field-notes and hap) OF plat of said survey the line be- 
tween the public land and theswamp and overflowed land extended 
on and along the entire south boundary of section eleven (11) and 
on and along its east boundary for one-half mile north from the 
south ast corner of the = etion., \\ hae : Ly) thie whole ol section eleven 
(11) Wiis shown ‘to be il prear of thiis large body of SWaliip and OVeTr- 
flowed land and was deserib dl, represent dd, and classed as such by 


‘ 
: | 


thi< said at le ana descriptive bioole ~ of tiie sald SuPVeY. 


That in the month of August, 1S64, Joseph Kile. the 

1G original defendant in this action, made application, under 
and " accordance with the pera is1ous of the act ol the Legis- 
lature of California of April 27th, 1865, concerning State lands, to 
) uarter of section eleven (11) from the 


‘] 


purchase the said southeast | 
State as being of the swamp and overflowed lands granted to this 
‘ 


State under thi provisions of the act of Congress of the United States, 
approved September 28th, 1So0, « ntitled “An act to enable the State 
of Arkansas and other States to reclaim swamp lands within their 
ilmits,’ and on the Sth day of said August the cCOUnLY surveyor ot 
said county of San Joaquin, wherein the said land lies, made a survey 
and recorded in his office a plat and field-notes thereof, and which 


field-notes are as follows: 
“Land survey of swamp and overflowed lands, survey No. 958, 
north, rina » eust, section I], Mt. Diablo base nd 


township 4 \ 
meridian, S. ki. 4 of see. 11, containing 160 acres: Beginning at the 


i2. i3s.and 14, T. 4 N.. BR. &o B. ane 


ty 


common corner of sections I1, 
running theree north 40.00 chains, thence west 40.00 chains to center 
of section 11. thence south 40.00 chains, thence east 40.00 chains to 
the point of beginning. Surveyed for Joseph Kile. Run by true 


meridian.” 
The county surveyor certified and reported to the State 
wi surveyor general the said plat and field-notes, and the same 
were received ana filed It) the othice of the State survevor 
rene ral. and Ol) the SOth day of Si pote mber, LSO-4, the said survey 
and plat and field-notes thereof were approved of record by said 
State surveyor general. 


> F 


On the 50th day of Septem bi r, 1864, and after the said State sur- 
veyor general had approved the said SUrYVBY, plat, and field-notes 
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(as In fuding X stated), the State of ¢ ‘alifornia issued and delivered 
to said Joseph Nile a certificate of f purchase of and for the said south- 
east quarter of said section eleven (11), founded upon his said ap- 
plicati mand the said approved survey. 

The certificate of purchase sets forth that said Kile had made 
part payment of the purchase price and was the purchaser of the 
land, and thaton making full payment and surrendering the certifi- 
cate he should receive a patent for the land from the State. 


AIT. 


On the 5th day of August, 1865, the said Kile (having paid the 
sidue of the purchase-money and surrendered the said certificate) 


received from the State a patent for the land named in said certifi- 


CALC 
IS This patent is signed and countersigned by the Governor, 
secretary of state, and register of the State land office, with the 


seal of the State thereto aflixed, and it reettes said aet of ¢ ongress of 


r 2Sth, LSoO land the acts of the Legislature of this State of 
April 21st, 1555, providing for the saleand reclamation ofthe swamp 
and overflowed lands of the State; of April 18th, 1859, ame ndatory 
of said last-nam qa act. and the act of April Pt), IS6l, providing 
for the { nory Ot lands lh Certalhh Cases and for the issuance of pat- 
ents therefor, and the act of April 27th, 1865, providing for the sale 
oft ct rtain il ids ly longing LO the State: and further recites that 
| register of the State land office, No. 
S. 1S65. that he had been duly notified by 
the county treasurer that Joseph IKkile has paid one hundred and 
sixty dollars in full payment for one hundred and sixty acres of 
swamp and overtlowed land in San Joaquin county and deseribed as 
follows. (Ilere follows a description of the land as set forth in find- 
lng \ Ln san patent sets for i that all the require ments of the 
f Congress, as well as the aet of the State L eg ish; ature, In rela- 
tion to swamp and overflowed lands had beet complied with, and 
hat the Governor of the State, by virtue of authority in him vested, 


, 
, ’ 
Pepirermy ty 
‘ 


rt) Kile, 
Pappur- 


thereby @ranted, bargained, sold, and econveved unto Jose 
} j - ] = al . ‘ 

his heirs and assigns forever, the said tract of land, with th 

tenunces thereunto belonging. 


’ 
, 
i 

‘ 


|‘) Lene 


That on or about June lo, 1865, the said township plat, which 
was on filein the said Stockton land oflice, was withdrawn from said 
oflice by the United States survevor for Caiifornia by the order of 
the Comunissioner of the General Land Otlice, and has never been 
returned to said Stockton land office nor to any land office in Cali- 
fornia. 


On the 27th day of MM iV, ISG7. and acvain on the 1Sth day of 
June. IS67. the survevor erenerad ol tliis slate notitied the register 
of the United States Land Otlice, by written notice filed with said 


du BR OR se. alge 


- Oe Cae 
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register at Stockton, California, that being the office of the land dis- 
trict embracing said land, that the State of California had selected 
and sold the S. E. } of said section eleven (11) as a part satisfaction 
of the said grant of swamp and overflowed lands to the State. 


AV 


Before the Sth day of May, 1875, no claim, filing, or entry to or 
upon the said south half of the southeast quarter of said section 
eleven (11) for pre-emption, homestead, or other purposes under the 

laws of the United States was presented or made of record, 
20) and no rights of pre mMption or home stead setth rs or claim- 
anis had attached to said premises 


AVI 


On the 8th dav of May, 1875, the plaintiff made an original 
homestead entry of said south half of the southeast quarter of sec- 
tion eleven, and on the ISth day of November, 1873, the said home- 
stead entry Was commutl d by plarmtifl to acash entry. The appli- 
cation and affidavit of plaintiff? for said original homestead entry 
stated all the facts and otherwise conformed to all the provisions of 
the homestead laws of the United States for suen entry, and said 


plarntilf, in) commuting the sare to cush entry, mMnade prool oO} 
Sf ttl Inent and cultivation, re Sid nee and lip rovern nt. as provided 
by law granting pre ( mption riots ) timeile respects complied 


with the provisions of said homestead laws of the United States in 
respect to such commutation to a cash entry Sald patent to plain- 
tiff in finding I mentioned was based on satd homestead entry and 


sald COmMmMmuUuLalIon ther of ton cash ¢ ury 


7 ; | ¢ de + | sit +} ] - 
Cn) the ith dav QO] \j 1\ IS; 3 i} ) ty sotrenege Tt 


. 
, 


we 


pre-emption entry under the 
of America of the south half of the southwest quarter of said see- 


tion eleven (11). 
? 1 AV ili 
Thatin April 1869.and again in February. 1870, the United States 


survevor general for Callfornia, under and bv the order and direction 
| ; ) ] , as : ; ; ° . on | 
Ol tiie Land Departme nt of Lie blied States, lnVvestiguted in re rarad 


to the swampy character of said . li nail Of the south hall of sate 
section eleven and took evidence ] (lon LHNereto, ind on such in- 
vestigation and evidence said surveyor general determined that said 
land was not of a swampy character, but was dry land aud fit for 
cultivation, and said surveyor general reported said investigation, 
evidence, and determination LO Lic & Mlilbissioner of tne Cs neral 
Land Office, who approved of the same, and on the 2d day of Febru- 
ury, 1S72. decided that said land Was ary aud fit for cultivation. 
2—iil 
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XLX. 


The said original official township plat (referred to in finding 
[\) was prepare din triplicate, and one thereof was returned LO the 
General Land Office of the United States. After said withdrawal of 
sald plat filed in the oflice of the United States re vister at Stockton 
(in finding XIII mentioned), the Commissioner of the General Land 
Oflice, on the 20th day ot ebruary, ISGS, made a true copy of said 

piat then on file in said General Land Office, together with 
Zz the marginal table of areas and certificate of approval thereon 
n finding IX mentioned, and upon the margin of said copy 
the Commissioner made and signed il certificate of which the fol- 


lowing Is a COPY, LO WIL: 


GENERAL LAND OFFICE, — | 
hi bruary 20th, LSOS. 


I hereby certify that this is a correct copy of the plat of township 
4 north, range No. 5 east, M. D. M., on file in this office. 
JOS. S. WILSON, Comm'’r. 


Said COPY of said plat was also certified to in due form and sub- 
stance by the surveyor general of the United States for California, 
and said copy so certifi d to was thereafter filed in the United States 
land office.for the land district then embracing said township four 
north, range five cast. Said copy in no respect, except as to said 
certificate of suid Commissioner of the General Land Office thereto, 
differed from said plat which was withdrawn, as in said finding XTII 
mentioned, 


AXA. 


On the 17th day of May, 1870, the United States surveyor general 

for California reported to the Commissioner of the General Land 

Office that the south half of the south half of said section 

20 eleven (11) had been adjudicated by jury and the court ad- 

versely to the claim of the State under the swamp-land act; 

but in fact no such adjudication has been made except as to the 
south half of the southwest quarter of said section eleven. 

Ou the I4th day of December, 1870, the Commissioner of the 
General Land Office instrueted the said surveyor general LO change 
the segregation line between the swamp and overflowed lands and 
public lands as it appeared on the plat approved June 30, 1864, by 
extending the said line one-fourth of a mile further north and to 
make such othe r change S in) said plat and the estimated respective 
areas of swamp and overflowed lands and public lands as were re- 
quired to represent and show said south balf of the south half of 
sald section eleven public land and not swamp and overflowed 
land. 

On or about December 27th, 1870, the said United States surveyor 
general made said required change and alteration on the plat of 
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said township in his office and instructed the register of the United 
States land office at Stockton to make the same change and altera- 
tion on the plat of said township in said land office, and thereupon 
and in said month of December, 1870, said required change and 
alteration on the said plat In said registers otlice was made by the 
register of said office, whereby the said segregation line was 
24 carried one-fourth of a mile to the north of its original loca- 
tion and the green coloring of the said south half of the 
south half was erased and said south half of south half shown and 
represented to be public land and not swamp and overflowed. 
NXT. 

On the 28th day of May, ISTO. the State surveyor reneral notified 
the General Land Office of the United States that the State 
claimed the said south halfof the south half of seetion eleven under 
the first section of the act of Julv 23d. 1866. entitled “An act to 
quiet land titles in California,” as having been selected and sold by 
the State as swamp and overflowed land to a bone fide purchaser 
prior to the pussage of said act. 


AXIL. 


After the said homestead commutation entry by said plaintiff, and 
at the instanee of the satd Kile, the Commissioner, on the 30th dav 
of January, 1874, ordered a hearing for the purpose of testing the 
validity of said claim of the State under the first section of said act 
of July 25d, 1866. 

Such proceedings were had under an investigation by the Land 
Departmi ntof the United States in ) irsuance of said order that the 
sald Department, on or about July 15, 1S79, adjudged and deter- 

mined— 
29 lirst. That by al decision of thie Commissions r on the 2] 
day of February, S72, thie sald south half of the south halt 
of section eleven (11) was dry and fit for cultivation. 

Second. That the State's claim to the said south half of the south- 
east quarter of said section eleven rested upon the alleged selection 
and sale as affected by the first section of the said act of July 25d, 
LSt. 

Third. That the State 's claim LO confirmation under that section 
be ove rruled because the said seetion had no reference to sWallip- 
land claims and selections by the State. 

Fourth. And that patent be issued to said Tubbs (the plaintiff) 
upon said commuted homestead entry. 


XXIII. . 


Aftér the issuance of said patent to the plaintiff the State of Calt- 
fornia applicd to the Land Department of the United SLALeSs, claim- 
ing that the State was entitled, in r spect to said tract, to the benefit 
of the first and second clauses of section four (4) of the said act of 
July 2, LS66. and the provisions also of section 2479 and the first 


and second clauses of section 2488S of the Revised Statutes of the 
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United States, and that said tract of land be accordingly 
2 certified over to the State, because the said tract, before the 
act of July 28, 1866, had been segregated and represented by 


the township survey and plat of the United States as swamp and 
overflowed, and had been segregated also by the State as swamp and 
overflowed by the said survey (stated in finding X hereof), con- 
forming to the United States system of surveys made before the 
passage of the said act of July 25, 1566, and the passage of said pro- 
visions of the Revised Statutes and betore the said original home- 
stead enery of the said ‘Tubbs (the plaintiff }. 
many 

On the 15th day of January, 1885, the Commissioner of the Gen- 
eral Land ()flice denied the said application, and Upon the only 
eround, as stated in said dental, that, said traet of land having been 
patented to said Tubbs, the General Land Office had no authority to 
review the decision of the Di partment directing sald patent to be 
issued to said Tubbs, and on appeal Lv the State from this action of 
the Commissioner to the Seer Lary of the Interior the said Sx cretary, 
on December 21, 1583, atlirmed the said Commissioner's decision 
and dismissed the said Ay plication of the State, and Upon the only 
ground, as stated in his decision, that all jurisdiction of the Land 


Departme nt over the title ceased when it issued said patent. 
27 -& og 


The certificate of approval by tlie United States survevor general 
for California of the plat of the survey in finding [IX mentioned 
Was written upon the margin of the said plat and ts in the follow- 
Ing words and figures, to wil ) 

The above haa} of | wish 1) No | north, rahnee No ) east, Mount 
Diablo meridian, is strictly conformable to the field-notes of the 
survey thereof on tile in this office, which {have been examined and 
approved, 

Surveyor general's office, San Franciseo, California, June 30, 1864. 

L. UPSON, 


Surv. (ye _ Cirl, 


And the court finds as conclusions of law that the plaintiff is en- 
titled to Judgment against the defendants, R. E. Wilhoit and R. B. 
Thompson, executors as aforesaid, for the recovery of the possession 
of the land and premises deseribed in the complaint in this aetion, 
for the recov rv OF the possession ol which this action 1s brought, 
and for the sum of seventeen hundred and six and twenty-five 
hundredths dollars, plaimmtitl’s damages for the withholding from 
him the possession of said land and premises, together with his 
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costs in this action, said money damages and costs to be paid 
258 in the due course of administration of the estate of Joseph 
Kile, deceased. 
Let judgment be entered accordingly 
Dated June 7, 1886. 
J. G. SWINNERTON, Judge. 


Filed June 7, 1SS6 
C. W. YOLLAND, Cleri 


This cause came on regularly for trial on the 8th day of February, 
A. D. 1886, Joseph I. aad d, ksq., appearing as counsel for the plain- 
tiff, and J. B. Hall, Esq., for defendants. A trial by jury having been 
expressly waived by t he spoons ior Line re Spy ctive parties thie CuUSC 
was tried before the court sitting without a jury, whereupon wit- 
nesses on the part of plaintiff and defendants were duly sworn 
and examined and documentary evidence was introduced, and, the 
evidence being closed. thie Cause Was <ubmitt 7 Lo the eourt for Con- 
sideration and decision, and, after due deliberation thereon, now, on 
the 7th dav of June, 1SS6, the court delivers its findings and 
decree and orders that judgment be entered herein in favor 
of Silas Tubbs. the prick tnl fT. iT) accordance therewith 
Wherefore, by reason of the law and the findings aforesaid, it is 
ordered, adjudged, and decreed that Silas Tubbs, the plaintiff in 
this action, have and reeover from said R. E Willa rit and R. Bb. 
Thompson, executors of the last will and testament of Joseph Kile, 
deceased, defendants in this action, thy possession of the followin: (v- 


described real property situated in the county of San Joaquin, 


“ty 


; 
State of ( ‘alifornia, and bounded as follows. namely : Commencing 
at the southeast corner of the south half of the southeast quarter 


of section eleven, in) township mur } rth. range five Cast, of Nit. 
Diablo base and meridian, and runt ing thence west along section 
line about One hundred at) SIXES I is to the line of an old Post 
and board fence; thence northerly along said line of old fence 
about SO rods to the northerly line of said south half of said south- 
east quarter of sald section ¢ leven thence east along said northerly 
line to east section line of said section eleven: thence south along 
section line eighty rods to the beginning, and containing 
seventy-five acres of land ; and, further, that sald plarntif have an d 
recover of the defendants Lhe SUL O1 St venteen hundred and six 
and twenty-five hundredths dollars damages ‘or the withholding 
thereof and for tne rents and protits thereof, and sixty -tWo 

sixty-five hundredths dollars ($62.65), plaintiff's costs sid 
ov disbursements rncurre d nh thie action, sald money damac . 


ed 
—~ 
— 


— 
ne 


and costs to be paid in due course of administration of the 
estate of Joseph Kile, deceased. 
Judgment entered June 28, 1586, in Book A, volume 2, page 601. 
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Notice of Appeal. 


(Title of court and cause.) 


To Silas Tubbs, the plaintiff, and Joseph H. Budd, Esq., his attor- 


ney ;: 


You are hereby notified that the said defendants take an appeal 
to the supreme court of the State of California from the judgment 
of said superior court herein entered on the 28th day of June, A. 
DD. 1886, against the said defendants and in favor of the said plain- 
tiff for the recovery of the possession of the land and premises in 
the said judgment deseribed and fer the sum of seventeen hundred 
and six and twenty-five hundredths dollars, together with costs of 


suit—$62.65—and from every part of said judgment. 
J. B. HALL, 


Attorney for the Defendants. ° 
July 8, 1886. 


ol Due service of the foregoing notice of appeal and receipt 
of copy thereof admitted this 8th day of July, A. D. 1886. 
J. H. BUDD, 
Attorney for Plaintiff. 
Filed July 8, 1886. 
C. W. YOLLAND, Clerk. 
(' rtificate and Stipulation of Altorneys. 
(Title of court and cause.) 


It is hereby stipulated and certified that the foregoing printed 
transcript contains a correct COpy of each of the following Papers on 


file and of record herein with the clerk of said court and of the sev- ‘ 


eral endorsements thereon, namely, complaint, order of substitution, 
order tor leave to file amended answer, amended answer, findings 
and decision of the court, judgment of the court, notice of appeal, 
and that an undertaking in due time and form has been properly 
filed herein. 
Dated this 17th day of July, A. D. 1886. 
JOS. H. BUDD, 
Attorney for Plaintiff. 
J. B. HALL, 
Attorney for Defendants. 
32 Due service of the within transcript and receipt of a copy 
thereof acknowledged this 17th day of July, ISS6, the apj-el- 
lants requesting respondent's certificate to the correctness thereof. 
JOS. H. BUDD, 
Alltorney for Plaintiff and Respondent. 


I hereby certify that a copy of the within transcript was deposited 
with me this 17th day of July, 1886, to be delivered to the judge 
who presided at the trial of said cause in the superior court. 

C. W. YOLLAND, Ceré, 
By A. R. BOGUE, Deputy. 
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Jo Submission of Cause. 
In the Supreme Court of the State of California. Department Two. 


TuBrs 
’ - 11735. 


Wiuoir et al. } 


1887. 
May 12. Ordered submitted on briefs on tile. 


THE COURT. 
(Title court and cause.) 


1SS7. 
July 18. Filed petition for rehearing. 


(Title court and cause.) 


July 30. Rehearing denied. 


THE COURT. 


o4 In the Supreme Court of the State of ( ‘alifornia. No. L130. 
Department Two, 


SILAS TUBBS, Respondent, 
Us. 

R. £&. Witnorr and R. B. Tuompson, 
Executors of the Last Will and | 
Testament of Joseph Kile( Deceased), | 
Appellants. 


| On Appeal from the Supe- 
rior Court in and tor the 
County of San Joaquin. 


And now, at this day, this cause being called and having been 
heretofore submitted and taken under advisement, and all and sin- 
gular the law and premises having been fully considered, the opinion 
of the court herein is delivered by Thornton, J. 


We concur: 
SHARPSTEIN, J. 
McFARLAND, J. 


Whereupon it is adjudged and decreed by the court that the judg- 
ment oft the Superior court in ana lor the county of San Joaquin ine 
the above-« ntitled cause be, and the Same Is hereby, reversed, and 
cause remanded, with directions to the court below to enter judg- 
ment for the land in suit and the rents and profits in favor of the 
defendants. 


16 SILAS TUBBsS Vs. R. E. WILHOIT ET AL., &C. 
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oO 


oo Opinion. | 
In the Supreme Court of the State of California. Department Two. 
(Iiled July 1, 1887.) 

Tubps 


VS. . No. 11735. 
Witnout et al, 


NAR ar. ep 


= 


; 
This is an action of ejectment. f 
The plaintiffs title is founded -on a patent of the United States, 

issued on homestead entry, commuted to a eash entry, which entry | 

was made on the Sth of May, 1875. On this last-named day what- 

ever right the plaintiff had attached. 
The defendants’ title rests on a patent of the State of California 

issued to one Joseph Kile on the 5th day of August, 1865, for the 

land in controversy purchased by said Kile from the State on an 

application to purchase made to the proper State authorities in the 
month of August, S64. 

The plaintiff claims that the land is and wasdry land on the 28th 
of Septem ber, 1850, the date of the passage of the swamp-land act, 
while defendants (who are the executors of Kile) claim that it was 


swamp and overflowed lend at the date just above mentioned, and — | 
that it was conclusively determined to be such before any right of ' 
plaintiff attached. { 


[It appears from the findings that in April, 1864,a plat of the sur- 
vey of the township in which the land in controversy is situated was 
approved by the United States surveyor general for California. On 
this approved township plat the land in suit was represented to be 
swamp and overflowed. 

On the 25d of July, 1866, an act of Congress entitled “ An act to 
quiet land titles in California” was passed. The fourth section of 
that act provides, among other things, as follows: “That in all eases 
where township surveys have been or shall hereafter be made under 
the authority of the United States, and the plats thereof approved, 
it shall be the duty of the Commissioner of the General Land Office 
to certify over to the State of California as swamp and overflowed all 
the lands represented as such upon such approved plats within one 
vear from the passage of this act or within one year from the return 
and approval of such township plats.” 

It must be considered as settled law that the first section of the 
swamp-land act 1s a grant in presenti to eacn State of the swamp 
and overtlowed lands within its limits. “ The words of the first 
section of the act,” say the Supreme Court of the United States in 
Wright vs. Roseberry (12Ist U.S. Rep., 488, by Field, J.),“ ‘shall be 
and are hereby granted’ Import an immediate transfer of interest, 
not a promise of transfer in the future.” The provision made for a 
patent in the second section is for the purpose of furnishing to the 
grantee documentary evidence that the land was swamp and over- 
flowed, and a further assurance of title. (See Owens vs. Jackson, 9 


' 


' 
4 
+ 
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Cal]., 322; Summers vs. Dickenson, id., 554; Kernan vs. Griffith, 27 
w/., 87; Sacramento Valley Ree. Co. vs. Cook, 61 Cal., 342; Lux vs. 
Haggin, 10 Pac. Rep., 674; French vs. Fvan, 93 U.S., 169; Wright 
vs. Roseberry, 121 U.S. Rep., 488, and cases cited.) 

To make the grant perfect the lands must be identified as of the 
character granted. When the land was clearly swamp and over- 
flowed it could be clearly identified as such by parol evidence. In 
most cases such identification from the character of the lands could 
be made without difficulty. In some instances it might not be so 
asily done, and Congress provided in the act of 1850 for a mode of 
identification by the Secretary of the Interior. This action by the 
Secretary of the Interior in identifying the land as swamp and over- 
flowed is conclusive against collateral attack as the judgment of a 
special tribunal to which the determination of the matter is sub- 
mitted, and when the Secretary has neglected or failed to make the 
identification it is competent for the State or its grantees to prevent 
their rights from being defeated to identify the lands in any other 
appropriate mode which will effect that object, as by a resort to parol 
evidence. (Wright vs. Roseberry, 121 U.S. Reps., 488, and cases 
cited.) 

But Congress has furnished other modes of identification, and one 
of those is set forth in the portion of the fourth section of the act 
of 1886 above quoted. (Wright vs. Roseberry, supra.) 

That the township plat was approved in this case long before any 
right of the plaintiff attached clearly appears from the findings. A 
copy of the plat approved by the United States surveyor general for 
California was filed in the United States district land office at Stock- 
ton, in which district the land in suit was included, on the Ist of 
July, 1864. This copy was afterward, on or about July 15, 1865, 
withdrawn from the office by the surveyor general above mentioned 
by order of the Commissioner of the General Land Office, and was 
never returned to that office, but an exact copy of it was subse- 
quently filed in the United States land office for the district then 
embracing, with other lands, the land in controversy. 

We think it clear from the above that the plat must be considered 
as approved, at least as soon as when first filed in the land office in 
Stockton. 

From the day of filing an approved township plat in the proper 
land office the time for making applications to enter and purehase 
commences to run. From such date rights may attach in favor of 
those app!ving to enter and purchase under the laws of the United 
States, and certainly such rights would not be allowed to attach un- 
less upon a township plat approved by the proper authority. Under 
these circumstances the township plat may be considered as approved 
at latest as of July 1, 1564. 

Under such a state of facts, what effect on the title to this land 
has the above-quoted portion of the act of July 25, 1866? We are 
of opinion that the plat of the survey of the township, including 
the lot in controversy approved by the United States surveyor 
general for California, was conclusive between the State and the 
United States and vested the title in the State of California as of the 


v—iil 


1S SILAS TUBBS YS. R. E. WILHOIT ET AL., &C. 


28th of Septem b r, 1550, the date of the passage of the swam p-land 
act. 

This conclusion is, in our opinion, sustained by the recent decis- 

uurt of the United States in Wright US, liose- 

berry, above cited, This case went to the court above mentioned 

by writ of error to this court. The action was ejectment. The 


: age 
Ion of the Supreme Cou 


plaintiff conten 7 
the act of July 2. LS6b. 
vey of the land in suit, claimed by plaintiff to be swamp and over- 
flowed land, vested in the State through the Commissioner of the 
General Land Otlicee, had never certified the land over to the State 
as required by the act above mentioned. The defendants, who 
claimed as pre-emptors under the laws of the United States and to 
whom patents had been Issur d b\ the Lo rnite d States Upon declaratory 
statements made in 1864, combated this view, and the State court 
sustained the contention of defendants, holding that until the Com- 
missioner had mad the certifieat requir d by the act the title did 
not vest in the State. The Supreme Court of the United States held 
that this Was Crroneous, and lor this Crror =F versed and remanded 
the cause. Its ruling is that the township plat having been returned 
¢o the General Land Office atter the patents to the defendants were 
issued, were not conclusive against the United States that the land 
was swamp and overflowed, but if the township plat had been ap- 
| 


been anapproved plat of sur- 


there having 
F 


proved before the patents were issued it would have been conclusive 
that the lands sued tor were of that character, and that the certifi- 
ly an official recognition that the 
lands are of the character designated and of the comple teness of the 

S¢ eregation. We understand this ruling of the highest court 
o of the United States to be that when the plat of the township 

represt nting lands upon it to be swamp and overflowed 1s 


cate of the Commissioner Is on 


approved, the title to such and vests in the State, though the Com- 
missioner has not nade the CC ‘tifieate required by the act. 

Though in the case of Wright vs. Roseberry the plat of the town- 
ship survey was i quired under amother section of the act of 1866 
to be approved both hy the | bite 7 states SUFPVeVOP Lene ral for Cali- 
fornla and by the Commissioner of the General Land Ofhee. still, 
when it was approved, the same efect resulted—that is to say, when 
the plat of survey with the representation on it required by the act 
had been approved the title to the land desiguated on it as swamp 
and overtlowed vested in the State. 

In the case before us the approval was only required to be made 
by the United States surveyor general, and when this was done the 
result followed as above pointed out. In this view we think the 
ruling of the supreme court In Wright vs. Roseberry sustains the 
conclusion here reached. 

In this cause nothing, had occurred by which the plaintiff could 
have acquired a semblance of right until long after the plat of the 
township survey had been approved and the title had vested in the 
State. Therefore, in accordance with the ruling of the United States 
Supreme Court, when the patent herein was issued the United States 
had nothing which it could grant to the plaintiffii The patent to 


led that by virtue of the provisions of section 4 of 


ORR 


—— sy 


tt 
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the plaintiff was then issued without authority of law and as against 


} 


the defendants and their testator was 


| 1} the CONCLUSION here reached We 


the supreme court in Wright vs. Ros 
of this court in the same case. As tl 
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eral one, depending Ol) the construe 
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THORNTON. J 
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In the Supreme Court of the United States. 


SinaAs Tuprs, Plaintiff in Error, } 
in, j 

R. BE. Winnorr and Rl. B. THompson, Executors of the Last Will | 
and ‘Testament of Jos phi Kile, Deceased, Defendants in Error. J 


Know all men by these presents that we, H.C. Shaw and E. L. 
Colnon. of the county of San Joaquin, State of California, ure held 
and firmly bound unto R. kk. Wilhoit and R. B. Thompson, exee- 
utors of the last will and testament of Joseph Kile, deceased, in the 
full and just Suild) of three hundre d dollars, Lo be paid to the said 
R. I. Wilhoit and ht. 3. Thompson, executors as aforesaid, their 
certain attorney, administrators,or assigns; to which payment, well 
and truly to be made, we bind ours lves, our he Is, executors, and 
administrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated this seventeenth day of August, 
in the vear of our Lord one thousand eight hundred and eighty- 

eight. 
38 Whereas lately, at a session of the supreme court of the 

State of California;in a sult depending In that court between 
Silas ‘Tubbs, respondent therein, and R. Ek. Wilhoit and R. Bb. 
Thompson, executors of the last will and testament of Joseph Kile, 
deceased, appellants therein, final Jjadgment was rendered against 
said Silas Tubbs, and the said Silas Tubbs having prosecuted a writ 
of error in the Supreme Court of the United States to reverse the 
judgment aforesaid, and a citation being about to be issued, directed 
to the said R. Ek. Wilhoit and R. B. Thompson, executors as afore- 
said, citing and admonishing them to be and appear at a Supreme 
Court of the Lo nited States to be holden ul Washington the second 
Monday of October next: 

Now, the condition of the above obligation Is such that if the said 

Silas Tubbs shall prosecute his writ of error to effect and answer all 
damages and costs if he fail to make lis plea good, then the 
ov above obligation tu be void: else to remain In full force and 
virtue. . 
H. C. SHAW. [SEAL. 
hb. lL. COLNON. es, 


Sealed and delivered in the presence of— 


JOSEPH HH. BUDD. 


UNITED STATES OF AMERICA, ) —_- 
District ot California. } ; 


H.C. Shaw and FE. L. Colnon, being duly sworn, depose and. say 
and each for himself saith that he is worth the sum of six hundred 
dollars over and above all just debts and liabilities and exemp- 
tions. } 
H.C. SHAW.: 
KE. L. COLNON. 
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Sworn to this 17th day of August, 1888, before me— 
[SEAL. PRANK E. DUNLAP, 
Notary Public. 


40 [Endorsed:] 11735. In the Supreme Court of the United 

States. Silas Tubbs, plaintiff in error, vs. R. E. Wilhoit and 

Rk. B. Thompson, executors of the last will and testament of Joseph 
Kile, deceased, defendants in error. Bond on writ of error. 

Endorsed: Filed Aug. 23, 1888. J. D. Spencer, clerk, by Ben. M. 

Maddox, deputy. I approve the within bond and the sureties 


> thereto. Aug. 15th, 1888. Searls, C. J., supreme court, State of 
Cala. 
41 In the Supreme Court of the United States. 
Sivas Tupps, Plaintiff in Error, ) 
is 


R. E. Witnorr and R. B. THoowpsox, Executors of the Last Will { 
and ‘Testament ol Joseph Kile. a ceased. Defendants in error. 


The United States of America to R. E. Wilhoit and R. B. Thomp- 
son, executors of the last will and testament of Joseph Kile, de- 
ceased, Greeting: 


’ You are hereby cited and admonished to be and appear ata Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of ( letobe r next, pursuant toa writ of error tiled 
in the clerk’s otlice of the supreme court of the State of California, 
wherein Silas Tubbs is plaintiff! in error and you are defendant in 
error, to show cause, if any there be, VV ly the judge nt rendered 
against the said plaintiff in error, in the said writ of error mentioned, 

should not be corrected and why speedy Justice should not 
1}? be done to the parties in that behalf. 

Witness the Honorable Niles Searls, chief justice of the 
supreme court of California, this « rrhteenth day of August, in the 
vear of our Lord one thousand eight hundred and eighty-eight. 
NILES SEARLS, 


Ch Left Justice Supre me Court of ¢ alifornia. 


I admit service of within citation this 18th day of August, 1888. 
—_ J.B. HALL, 
Alt y for R. E. Wilhoit & Rk. B Thompson, E-recutors 
of Last Wy// and Testament of Joseph Kile. Deceased, 
Defendants in Error. 


LS Endorsed : In the Supreme Court of the United States. 
Silas Tubbs, plaintiff in error, vs. R. E. Wilhoit and R. B. 
Thompson, executors of the last will and testament of Joseph Kile, 
deceased, defendants In error. Citation to appear. 
Endorsed: Filed Aug. 23,1555. J. D. Spencer, clerk, by Ben. M. 
Maddox, deputy. 
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UNITED STATES OF AMERICA, 88: 


The President of the United states of America to the justiees of the i 
supreme court ot the State of California, Greeting: 


Because in the record and proceedings, and also in the rendition 
of the judgment of a plea which Is in the said supreme court, 
before vou, between Silas Tubbs, plaintiffin error, and R. E. Wilhoit 
and KR. 1}. Thompson, executors of the estate of Joseph Kile, deceased, 
defendants in error, a manifest error hath happened, to the great 
damage of the said plaintiff in error, as by lis complaint appears, sie 
and it being fit that the error, 1f any there hath been, should be 
duly correeted and full and speedy justice done to the parties afore- 
said in this behalf, you are hereby commanded, if judgment be 
therein given, that then, under your seal, distinctly and openly, vou 
send the record and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, together with 
this writ,so that you have the same at the city of Washington, in 
the District of Columbia, on the second Monday of October next, in 
the said United States Supreme Court to be there and then held, 
that, the r cord and proceedings aforesaid be- Inspected, the said 
United States Supreme Court ay cause further to be done therein 
to correct that error what of right and according to the law and 
custom of the United States should be done. 

Witness the Hon. Samuel F. Miller, senior associate , 
[SEAL justice of the Supreme Court of the United States, this ]Sth <> 
day of August, In the year of our Lord one thousand « lerlit 
hundred and eighty-eight, and of the Independence of the United 
States the one hundred and thirteenth. 
L. S. B. SAWYER, 
Chrk U.S. Cireuit Court, Northern District of Culiforn ia. 
By F. D. MONCKTON, 
Deputy Clerk. 


The above writ of error 1s hereby allowed. 
NILES SEARLES, 
(i); YY f Justice Supre Hide Court. Slate of ( alifornia. 


AD Endorsed :| United States Supreme Court. Silas Tubbs. 

plif in error, vs. KR. Ek. Wilhoit, et al., ex’rs, &c., def’ts in error. 
Copy Writ of error, ' — 
46 (%, ]’9 (4 rtiticate. 


In the Supreme Court of the State of California. 
Siras ‘Tupps, Plaintiff in Error, 
v’. : 
R. Eb. Wintnorr and R. B. THoompsox, Executors of the Last Will 
ana ‘Testament of Joseph Kile. Deceased, Defendant in Icrror. 


I, J. D. Spencer, clerk of the supreme court of the State of Cali- 
fornia, do hereby certify that the foregoing forty-three pages, num- - 
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hered from one to forty-three, both numbers inclusive, contain a 
full, true, and correct transcript of the proceedings in the cause 
above entitled, and that the same together constitute the return to 
the annexed writ of error. 

Witness my hand and the seal of the said 
Seal Supreme Court of supreme. court this twenty-third day of Au- 

California. gust, 1558. 
J. D. SPENCER, Clerk, 
By BEN. M. MADDOX, 
Deputy Clerk. 


Endorsed on cover: California supreme court. No. 771. Silas 
Tubbs, plaintiff in error, vs. R. EE. Wilhoit and R. B. Thompson, 
executors of the estate of Joseph iN les, deceased. Iiled Septem ber 
21, 1888. 


Supreme Court of the Chuited States. 


OCTOBER TERM, 1890. 


SILAS TUBBS, P 


WILHOIT anp 


IN THE 


Supreme Court of the Cluited States. 


<= WY 


OCTOBER TERM, 1890. 


a 


No. LOO, 


co 


SILAS TUBBS. PLAINTIFF IN ERROR, 
WILHOIT anno THOMPSON, Execurors or KI1te. 


In Error to th Supre ne Court of the State of California. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


STATEMENT Ol] rHE CASE. 


This Cause Game into the S lprem Court of the United 
States upon a writ of error to the justices of the supreme 
court of the State of California, allowed August 18, 1888. 
The transcript was filed in this Court Septem ber 2. tee 


psp &)p*? 
De 


(Record, pp. 22-2 


| 


' ah ee eas /- senenee - fame , } . ' , 
Silas Tubbs, plaintiff in error here, on the 20th January, 


A. D. 1880, filed his COMpialhl against Joseph Kile, in the 


) 


— 


nature of an ejectment, in the superior court for the county 
of San Joaquin, alleging seizure in fee of a tract of land In 


San Joaquin county described as follows : 


“Commencing at the northeast corner of the south half 
of the southeast quarter of section eleven (11), township four 
(4) north, range five (5) east, of Mount Diablo base and me- 
ridian, running thence south along the section line to the 
southeast corner of said section eleven (11); thence west 
alony section line about 160 rods to an old post and board 
fence; thence northerly along the line of said post and board 


fence about SO rods Lo the northerly line of the south half 


of the southeast quarter of snld section eleven (1] ee thence 
east in a direct line to the place of beginning, containing 
about SO acres.” 


if 
+ > 


(This description brings the land within and to about the 
same boundaries as the tract known in the public surveys 
as the S. , of the S. Kk. } of section 11, tp LN., R.OB., Mt. 
D. M.) 


lor this last-deseribed tract the platntiff had a patent from 
the United States, regularly issued upon a sale to him. 

The complaint alleges unlawful ouster by the defendant 
on 2d February, 1875, and withholding of the premises from 
the plaintiff thereafter; the damages in aggregate are alleged 
to be six thousand dollars (36,000). (Reeord, pp. 1 and 2.) 

On the l4th December, 1SS5, the death of Kile was sug- 
gested, and lis executors, R. Ek. Wilhoit and R. B. Thomp- 
son, were substituted as defendants (p. 2). 

They filed their answer January 6, 1886, Uenving the 
ownership and possession of the plaintiff of said land or 
any part thereof, and admitting the possession of the prem- 
ISeS bv ixnile and his executors. 

They admit that Kile heid possession of the premises ad- 
versely to said Tubbs on and sinee the Ist February, 1875. 

A trial by jury having been waived, the cause was tried 


by the courtupon testimony and documentary evidence, and 


3 
on the 7th June, 1886, judgment was rendered for the plain- 
tiff (p. 13) on an agreed statement of facts, found in the 
Record on pages 4 to 12, inclusive, for possession of the prem- 
ises, and for $1,706.25 damages for detention thereof from 
October 1, 1879, to date. 

(The damages for detention were based on the value of 
the rents, found in finding III to have been $5.50 per acre 
per anluim.) 

Appeal was taken by the defendants to the supreme court 
of the State of California, and counsel of both parties stip- 
ulated tiiat the transeript ot pleadings, findings of court, and 
judgment of the court were properly exhibited in the record 
(p. 14). 

The supreme eourt of th Wy) ite, July, ISSé, reversed the 
judgment of the superior court in this cause, and directed 
said court to render judgment in favor of defendants © for 
the land in suit and the rents and profits.” (Reeord, p. 15.) 
given on Which this judgment was based ts 
found in the Reeord, pages 16 to 19, inclasive, filed July 1, 


1SS/. 


He OPlilon 


The ease and contentions of parties are summarized by 
the court as follows (Record, p. 16): 
“Department Two. Filed July 1, 1887. 
“'TUBBS ) 
vs. 
“Witnorr etal. ) 
“This is an action of eyectment 
“The | until s title is founded on a patent of the United 
States Issued on bomestead eniry, Which entry Was m ide on 
the Sth of Mav. 1S73 Ou this last-named day Wilatever 
mt tie p intilf had attached 
“The defendants title rests on a patent of the State 
fornia issued to one Jos ph Kile on the oth d iV Ol August, 
S65, for the land in controversy, purchased by said Kile 
Iron the st ite ohn an aApp.icatl Mm) LO }) Ircinase ma le LO the 
t August, Ls64. 


proper State authorities In the monta o M4 


“The plaintiff elaims that the land is and was dry land on 
the 28th of Sepfember, 1850, the date of the passage of the 
swamp-l ind act, while defendants (who are the executors of 
Kile) claim that it Was swamp and overflowed land at the 
date just above mentioned, and that it was conclusively 
determined to be such before any right of plaintiff attached.” 


The case presents a Federal question in the United States° 
Supreme Court 

The findings of the superior court of San Joaquin county 
in the case are printed in the Record, pp. 4 to 15, inclusive: 

They show (finding a |). 1) that the piaiotill obtained il 
patent of the United States, dated October 1, 1879, duly 
issued and recorded by the General land Ollice, for the 8. 3 


of the S. I t of sec. I], tp4N., ht. o k., Mt. D. M., California, 


which deseription includes the land sued for. (Finding 1, 
p. 4.) 

The findings are here summarized so as to present the 
facts in the order of their dates. 

In April, ISG4,a subdivisional survey of this township, 
No.4 N., RLS W., was made and returned to the United 
States surveyor general for California, who indorsed his ap- 
proval of the map and field-notes. (I-indings Nos. 9 and 
25, pp. 6 and 12 

On this plat the line of demareation between the swamp 
and overtlowed 


and and the dry land was shown as upon 


the south line of section eleven, the land to the north, tn- 
cluding all of section eleven, was represented as watnp 
and overflowed land. and on the Ist July, LSO4. 4 copy of 
this plat was filed in the proper United States district land 


office at Stockton. (Finding IX, p. 7.) 


1864, August.—Joseph Kile, the original defendant in this 


action, made application to the State of California to pur 


chase the land in controversy as sw ithiyp) and overflowed land, 


granted to the State by the act of Congress of the 28th Sep- 


tember, 1800, and on the LSth August he obtained a survey 


—— 


thereof by the surveyor of San Joaquin county, which in- 
cluded the whole of the S. E. } of section eleven. 
This survey was approved by the State surveyor general 


September 30, 1864. (Finding X, p. 7.) 
LS64, September OU, —The state issued to said Joseph Kile 


al 
a certificate of purchase. (Finding AL, p. 8.) 


L860, June 15.—The COpy of the iD it of the United States 
survey was withdrawn from the land office at Stockton by 
the United States surveyor general under orders of the Com- 
missioner of the General Land Office (Finding XIITD), and 


the same has never been returned. 


1865, August 5.—A State patent was issued to Joseph Kile 


for a tract that includes the land sued for. (Finding AIL.) 


1S67, May 27; also June 18.—The State surveyor gen- 
eral vuive written notice lo thie recvisvel and rece iver ut Stock- 
ton that the State had selected and sold this land under the 
swamp grant. (Finding AIN 

1S6G8.—A transcript of the township plat of the United 
States survev of IS64 was supplied to the land othee at 
Stockton (findings NIX), but by whom or for what purpose 
does not appear 


1869.—Finding XVIII is as follows: 


“That in April, 1869, and again in February, 1570, the 
United States survevor general for California, under and by 
the order and direction of the Land Department of the 
United States, nvestiguts d In reg indi to the swampy eclar- 


acter of said south half of the south half of sald section 
eleven and LOOK eV) lence in relation thereto, and on such 
investigation and evidence said survevor general determined 
that said | 
land and f 
ported said investigation, evidence, and determination to the 


ali i was not of a swampy Character, DUt Was drv 


it for cultivation, and said surveyer general re- 


6 


Commissioner of the General Land Office, who approved of 
the same,and on the 2d day of February, 1872, decided that 
said land was dry and fit for cultivation.” 


1S70. May 2S.—The State surveyor reneral notified the 
Commissioner of the General Land Office that the State 
claimed the S. } of the S. 3 of see. 11 (including the hand lit 
controversy ), under section 1 of the act of Congress ot July 
23, 1866. (Finding XXL.) 

Finding XX is as follows: 


“On the 17th dav of May, 1S70, the United States sur- 
Vevor general for Califorata reported to the Commissioner of 
the Creneral Land ()thice that the south half of the south 
half of said section eleven (11) had been adjudicated by jury 
and the court adversely to the claim of the State under the 
swamp-land act, but in fact no such adjudication has been 
made except as to the south half of the southwest quarter of 
sald section eleven. 

“On the 14th day of December, 1S70, the Commissioner 
of the General Land Office instructed the said surveyor gen- 
eral to change the segregation line between the swamp and 
overflowed lands and public lands as it appeared on the plat 
approved gvune 30, 1864, by extending the said line one- 
fourth of a mile further north, and to make such other 
changes In said plat and the estimated respective areas of 
swamp and overflowed lands and publie lands as were re- 
quired to represent and show said south half of the south 
half of said section eleven public land and not swamp and 
overtlowed and. 

“On or about December 27, 1S70, the said United States 
surveyor general made said required change and alteration 
on the plat of said township in his office and instructed the 
register of the United States lan oth enl Stockton toom ike 
the same Change and alteration on the plat of said township 
In said land office, and thereupon and in said montir of De- 
cember, 1870, said required change and alteration on the 
sald plat in said register’s office was made by the register of 
said office, whereby the said se; ‘red one- 


r 
_ 


regation line Was Carl 
fourth of a mile to the north of its original location and the 


green coloring of the said cash half of the south half was 


}-.~ ss 


}--~ ae 


Samia 


was erased and said south half of south half shown and rep- 
resented to be public land and not swamp and overflowed.” 


Findings NXAIT, NXITI,and AATLY are as follows, Reeord, 
pp. ll and 12: 
™ iter the sald homestead commu ition entry by said 
plaintiff, and at the instanee of the said Kile, the Commis- 
Sioner, On} the oUth day ol Jan mary. ISi i ordered il hearing 
for the purpose of testing the-validity of said claim of the 
State under the first section of said act of July 2. LSo6 
proceedings were had under an Investigation by 
the Land Department of the United States in pursuance of 
| he said Department, on or about July lo, 


“First. That by a decision of the Commissioner on the 2d 
day of bs bruary, IST7Z. the said south half of the south half 
of section eleven (11) was ary and fit for cultivation. 

“ Second That the States claim to the sald south half of 
the southeast quarter of said section eleven rested upon the 


dileved selection and sate us aliected by the frst section of 


the said act of July Zo, LSO6 

7 hird That the States claim to confirmation unde r that 
Section be overrul I, becaus tlie = i; Seclion had no reler- 
ence to swat p-land claims ana SCIieclLlOns by the state. 


“Fourth. And that patent be issued to said Tubbs (the 
plaintil PUpPOnH sald comimuat d homestead entry. 

“After the issuance of said patent to the plammtifl the State 
of California applied to thi l, bth lL), partment ol the United 


States. claiming that the State was ent! led. ae respect to said 


, 


i ‘.* ; : ; " i } ‘ ° 
tract. to the beneht of the first and second ciauses of section 


; ; a. spl ~) ] . , , >< ;, 
four (4) of the said act ol July a), LOOD, and the Drovisions 
| ‘« +) ord ' ; : ‘ " ” 
aiso of section V4.) and the first and second clauses of see- 
; 


tion 24S af thi it vised Statutes of the United stiuites and 


, 
that sald tract of land be aceording!iv certifi d over to the 
: | ; : j i ’ . .>* ‘ ; 
state, Decuuse the Suld tract. belore the act of July Zab. LS6O6, 

, ’ , , 
bisacd beer) sevregvated ahd represented bv he township sur- 


vey and plat of the United States as SWalhip and ove rflowed, 
and bad been segregated also by the State as Swalnyp and 
overflowed by the said survey (stated in finding X hereof), 
conforming to the United States system of surveys made be- 
lore the passage of the said aet of Ju \ 25. LS66 and the pus- 


Suge of suld pProvVistolis OI tie he Vist d Stututes and before 


the said original homestead entry of the said Tubbs (the 
plaintiff). 

“On the 15th day of January, 1585, the Commissioner of 
the General Land Office denied the said application, and 
upon the only ground, as stated in said dental, that, said 
tract of land having been patented to said Tubbs, the Gen- 
eral Land Office had no authority to review the decision of 
the Department direeting said patent to be issued to sajd 
Tubbs, and on appeal by the State from this aetion of the 
C‘ommissions r to the ‘el cretary of the [rite rior the said Sec- 
retary, on December 21, 1555, aflirmed the said Commis- 
sioner’s decision and dismissed the said application of the 
State, and upon the only ground, as stated in his decision, 


— 


] 


that all jurisdiction of the Land Department over the title 
ceased when it issued said patent.” 


On this state of facts the jadgment of the San Joaquin 
county superior court was In favor of the plaintiff for the 
possession of the land, and for $1,706.25 damages for with- 
holding, together with costs | 

[In the supreme court of the State this judgment was re- 
versed and the court below was directed “ to enter judgment 
for the land in suit and the rents and profits in favor of the 
defendants. 

The judgment and opinion of said court are found in the 


Record, pages lo Lo 1{). inclusive. 


ASSIGNMENT OF ERRORS, 


Che supreme court of California erred, Ist,in holding that 
j , ’ ? ’ RY y . 
the tract In controversy was granted to the State of Califor- 


+ . } . 7 Win . * epee] , ae sein . ~ 
nia by the act of Congress of 2Sth Septem b r, LSov. 


tae , ‘] ‘ * »9* , . - i. fo ’ , > e8 
In holding that this tract was duly identified by the first 


clause of the 4th seetion of the act of Congress, upproved 


| 


net ayy 


q 
July 23, 1866, entitled “An act to quiet land titles in Call- 
furnia,” asa tract granted to the State. 


[T1. 


[n directing a judgment in favor of defendants for the 
rents and profits of the land. ; 


ARGUMENT, 


The statutes of the United States relating to this case are 
the act of Septem ber 28 1850. and sections 4 and 5d of the 
act of July 23, 1866. 


ryt } ‘ a . 4 , P ‘ ; 
Phi se iaWws are quotea, as loliows: 


‘AN ACT to enable the Stat f Arkan ind other States to reclaim the 


* Be it enacted hy the Senate and House of Re prese niatives of the 
United S/ ies of A ree "C1 in CoO bis re (l embled. That Lo enable 
the State ol Ark sas tO COnHSLTUCL Lie Nec ssary levees and 
drains to reclaim the swamp and overflowed lands therein, 
the whole of those swamp and overflowed lands made unfit 
thereby for cultivation, which shall remain unsold at the 
his act. shall be and the same are hereby granted 


passage ol | 


“sec. 2. And be al Piatit shall be the duty 
. the Secretary of the Interio! : , 5 tical) 
of; the Secretary Of th lj li as Oo as Tay ve practica ne 
} ‘ , re — Some « 
after the passage Of] ilils The O87 1h) nm Pua Lt) ACCUTALE TIS and 
plats of the tands deserivbed., us ; resald, and transinit the 


same to the CGrovernor ot the State ol Arkansas. und ar the 


’ . ’ 
request ol sald Governor, cause a patent to be Issued to the 
! 


State therefor: and on that patent the fee simple to the lands 
shall vest in the said State of Arkansas, subject to the dis- 
posal oF the [, Wisiutlure lLirereol Provi / a however, That the 
per weeds O] Sula ian ls, yhethier i mth Sallie OF bv direct appro- 
priation in kind, shall be applied ex ‘lusively, as far as neces- 


| } } ” 
Sarv. to the purpose of recialinihng s id iMnas by means ol 
the levees and drains aforesaid 
+s . . . . ’ of i . ’ } / *} ‘ . . P lo < 
Sec. 3. And be it further enacted, Phat in making out a 


*) 


10) 


list and plats of the land aforesaid, all legal subdivisions, 


the greater part of which is‘ wet and unfit for cultivation,’ 


shall be included in said list and plats; bat when the greater 
part of a subdivision is not of that character, the whole of it 
shall be excluded therefrom. 

“See. 4. And be it further enacted, That the provisions of 
this act be extended to and their benefits be conferred upen 
each of the other States of the Union in whieh such sWathy 
and overflowed lands, known and designated as aforesaid , 
may be situated.” (9 Stat., 519.) 


Sections 4 and 5 of the act of Congress of 23d July. LS66, 
are as follows: | 


Qe x K ry ] 1: 
‘Seo. 4 4 Phat in all cases where township sur- 


veys have Ly Chi or shall hereatter be Made under authority 
of the United States and the plats thereot approved it shall 
be the duty of the Commissioner of the General Land Office 
to ceruily over to the Stute of Califor Hladkas swathp ana OVer- 
flowed all Lhe lands repre scented as such Lpot SUCHI approved 
plats Within one year from the passage of this act or within 
one year from the return and approval o 
plats. | 


° ’ ; , 
vevor general for the State of California to examin ie Searega- 


i 
vf ’ 1] . + | j ; ’ 
Phe Comimisstoner shall direct the United States sur 


. . ; ’ ; ‘ 
lion HLTA ps and SUPrvéeéUS Ol fli SLND (Wid orerhoried Lands wid 
; ‘ j , ‘ . ? , } } as . ; 

by said Sfale, ane | Wihiiere he Silitii ilt 1c lhenmt to Conform to the 


system Of suri Cs adopted by the | nited States he shall con- 


to the ¢ reneral Land Oftice for appror r/ : Provide 4a ar ib dt 


seyregauling large bodies cf hand, NOLOPLIOUSLY ‘i) OvDVIO IsiV 


struct and approve township plats accordingly and forward 


swamp and overflowed, it shall not be necessary to subdivide 
the sulle, but to run the exterior lines of sueh body of land 
[In case such survevs are found not to be in accordance with 
the system of United States surveys, and in such other town- 
ship as no survey has been made by the United States, the 
Commissioner shall direct the surveyor g 
segregation surveys, Upon application’ to said survevol 
general by the Governor of said State, within one year 
of such application, of all the swathp and overtlowed 
land in such townships, and to report the same to the Gen- 
eral Land Olfice, representing and describing what land 
was swamp and overtlowed under the grant, accordin 
best evidence he can obtain. If the authorities of said State 


i] ral ia) Hlbinke 


1] 


shall claim as swamp and overflowed any land not repre- 
sented as such Upon the map or in the returns of the sur- 
vevyors the character of such land at the date of the eran, 
September twenty-eight. eighteen hundred and fifty, and the 
right to the same, shall be determined by testimony to be 
taken before the surveyor general, who shall decide the same, 
subject to the approval of the Commissioner of the General 


' 


“Sec... * * * Thatit shall be the duty of the Com- 
missioner of the General Land Otfice to instraet the officers 
of the loeal land offices and the survevor general imme- 

lists of all 


selections made by the State referred to in seetion one of this 


- 


diately after the passage of this act to forward 


" , 2S . . ’ , wf } } » a ; 
ACL and fists and maps ofa SO Pit aa ove hve l lands f aimed 


— . ' " : ,* } , 
by said Slate or surveyed as provided in this act tor Tnal dis- 
. , j ‘ Ao , : 4. ] : ] 
position and determination; which final disposition s rill be 
made by the Commissioner of the General Land Office with- 


- » 7 j ic »)«) 
out delay (14 Stat... ZI9-—220 


THE SWAMP GRANT OF 1S50 APPLIED TO THIS CASE. 


By reference to the record it will be noted that the land in 


contest was suirveved by the Counryvy survevor an lsold bythe 
Stute of California in the vears stand JS65. and the state 
preale j “SSil¢ \ rust y LSt.> ] 188 fF the State s iim 
was first given to the regtst Stockton, May 27, 1867, 
and tothe Commissioner of theta i | iid Otlice in May, 
ls? ’ ’ ’ - : , 
ISTO. The validity of the Sta e primarily rests upon 
thy mraht of LSouU ued thet { bil priate { i I sale 
i 
} ¢ | ‘ ; lf ] +} 
Was fade Prior tO th i f LSob goes not appear that 


other State otheer at that tim or the listing ol his land by 
the Seeretary of the Interior to the State, as provided for in 
thy ~ eond pa tt) rd s CLions of th \ Ol Congr ss ots I) 
tember 2S, LSo0 

The State hid not Wall a re isonable time for the Secretary 


of the [nterior to list the swa nop tan ls in this towns lip, but 


immediately proceeded to take possession and to sell, and in 
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this case to sell as “swamp and overflowed land unfit for 
cultivation,” a tract which was dry and fit for cultivation. 

In so doing she cast herself upon her rights as a grantee 
in presenti of a tract by its then existing description. There 
were cases where, as in grants for internal improvements, 
school indemnity, and university purposes, the State had 
been given authority to select tracts in satisfaction of a grant, 
but not so here. 

Here she took in presenti by an existing condition of the 
land, or surface of the ground, and selection could neither 
help nor harm her title; and she is not helped or harmed 
by the fact that she assumed to make a sale. She east her 
ease on the character of the land and failed to make it good. 
The Secretary of the Interior and the Commissioner of the 
General Land Office, to whom jurisdiction was by law given 
to separate the granted from the uneranted lands, decided 
against her. 

[In no manner was there delay or refusal of the United 
States Land Department to act ander the grant of 1850, as 
to land in township LN., R. 5 E., nor was there danger that 


’ 


‘ ‘ “ } ’ j ’ ; ? 
the State would lose the granted land bv such delay. No, 


there was no trouble here. The difficulty was that the 
United States officers took in hand the plat of survey to ex- 
ecute the swamp grant of 1850, and, on investigation, de- 
cided that the land involved in this ease was dry, and did 


not pass to the State by the grant. 


The plat of the township having first been made and 
signed by the survevor general, and a copy filed in the dis- 
trict land othee July 1, 1864, it was withdrawn from) said 
office by the United States surveyor general in June, 1865. 


This unusual proceeding implies the existence of sufficient 
cause therefor. It discredited the survey and suspended it 
as a public record. [t could hot be regarde as ati approved 
plat. 


In May and June, 1867, the State notified the United 


i ee eee 


{ 


States land officers at Stockton that she had selected and 
sold this land as part of the swamp-land grant. 

In April, 1869, and again in February, 1870 (finding 
XVIII), the United States surveyor general tnade an inves- 
tigation and took evidence in regard to the character of this 
land, and the result of the investigation was a decision that 
the land was not of a swampy character, but was dry and fit 
for cultivation. On the 16th December, 1870, the Commis- 
sioner of the General Land Oifice directed that the plat of 
this township, as approved June 3), LSOk, be corrected, and 
that the S. } of S.} of section 11 be represented thereon as 
dry land. This was done by ‘the United States surveyor 
reneral about the 27th December, 1870. 

Whilst the report and decision of the United States sur- 
veyor general upon the previous investigation was before 
the Commissioner of the General Land Offiee, the State 
again preferred her claim under section 1 of the act of 1866 
to the General Land Office Minding 21.) 

But final decision of the Commissioner of the General 
Land Office on the investigations of 1ISO9 and 1S70 was made 
February 2, 1872, and the decision of the United States sur- 
vevor general was affirmed, and it was found that the land 

Of these hearings evidently the State had notice, and they 
afforded the proper opportunity for ler to prove, if she could, 
that the tract Ih controve rsyv Was swW inp and overflowed 
land, made thereby unfit for cultivation, on the 28th Sep- 
tember, 1550. But the proof did not sustain the State claim, 
and the a cision Wiis AGALISI 
{ appears tothe undersigned that this action of the Land 


’ 


Department Was properly an lregutarly taken totestthe ques- 


tion, of Which it lad jurisdiction undet 1 act of ZSth Sep- 
tember, 1850, section 5, whether or not the greater part of 


each fortv-acre tract was “ wet and unfit foreultivation ”" and 


c 
4 


should be included in Or @xX l rr irom the 


Ss 0 sWalnp 
lands which the Secretary of the Interior was directed to 


make. 
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<> 
[It was excluded by the proper officer after fair hearings 4 
and opportunities for producing evidence and on evidence . 
taken, and there is no proofin this record thatthe land was ! 
actually swamp and overflowed land. 

The claim of the State under the grant of 1550, therefore, 
stands rejected —rejected by the officers who had th  juris- 
diction to make the deciston—this ecertainiv: an Ll eonelu- 
sively, if the original grant is alone considerei—and it was 
under the original grant that the State sold and patented 
the land to Kile before the paissigze of the act of 25d July, 
1866. 


OTHER LAWS APPLICABLE. 


[f we look further into the bo ly of the land laws then 
applicable to California, other th in the act of 1850, we find 
that they conferred on the Commissioner of the General 
Land Office authority to examine and correct the plat of a 
survey of a township. 

Soon after the admission of the State of California into 
the Union Congress enacted “ that all the laws of the United 
States not locally inapplicable shall have the same force 
and effect within said State of California as elsewhere in the 
United States.” (9 Stat., 521.) 

By the act of March 3, IS5SL (9 Stat., 617, chap. 52), the 
appointment and compensation of a surveyor general were 
provided for. 

Then, by the act approved March 8, 1855(10 Stat., p. 244), 
the jurisdiction and duti sof the surve Vor pele ral of thical 
State were defined, and by section 3 he was given the same 
power and authority and required to perform the same 
duties as the survevor general of Louisiana, exc a where 
modified by said act, and was authorized to appoint deputy 
surveyors. The act cf 3d March, 1851 (4 Stat., p. 42, see 
4), required the deputy surveyors tO give bond and to take 
an oath “ truly, faithfully, and impartially ” to perform their 
duties. 


Bl 
t 
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The surveying regulations of 1855 (1 Lester’s Land Laws, 
Pp 705, et se iieus al»). 715) require the field-notes of surveys 
to be faithful in all respects—that 1S, they must be true. 

The surveyor before beginning work took an oath “ well 
and faithfully ” to execute the duties confided to him, 

By the act of July 4, 1836, “to reorganize the General 
Land Otlice” (5 Stat., p. 107, section 1), it was enacted “ that 
from and after the passage of this act the executive duties 
how pr scribed or which im iy be hereafter prescribed by law 
appertaining to the surveying and sale of the public lands, 
and also such as relate to private claims of lands and the 
issuing of patents for all grants of land under the authority 
of the Government of the United States, shall be subject LO 
the SU py rvision and control of the Commissioner of the 
General Land Office 

by section 3 of that law “‘a pring ipal clerk of surveys "was 
provided for, who, as the returns of surveyors general were 
made to the Commissioner, necessarily performed his duties 
In the General Land Office. It was his duty to “ direet and 
superintend the making of surveys, the refurns thereof, and 
all matters relating thereto which are done through the 
oflicers of the surveyor general, and he shall perform such 
other duties as may be assigned to him by the Commissioner 
of the General Land Office.” 

These provisions of law were in force, unmodified by re- 
vision, and the officers provided for were in the performance 
of their duties when the acts of Congress drawn in question 
in this case became laws, and when the land in controversy 
was surveved by a United States deputy surveyor in 1564, 
and his survey was corrected in December, 1870, and the 


correction upheld by the Commissioner's decision of Febru- 


Under these laws it was the duty of the survev rr general 
to have true and correct plats and surveys inade, and the 
duty of the Commissioner to revise his work and correct 


errors. 
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Commenting upon the laws giving jurisdiction of surveys 
to the General Land Office, this Court said, in isis. in Bell 


vs. Hearne, 19 Howard’s Reps., 252, at page 262: 


“The Commissioner of the General Land Office exercises 


‘ 


cl ceneral superintendence over the subordinate ofticers of 


his partment, and is clothed with LIBERAL POWERS of con- 
trol, to be exercised for thi purposes Ol justice, and to prevent 
the cotiseg tences (| rnadvert wee, irregularity, yristake. and 
fraud In the Important and extensive oOperatllonus of that 
officer for the disposal of the public domain.” 


[It was said at the December term, 1861, in Magwire vs, 
Tyler, 1 Black, at page 201 

“That the General Land Office has from its first establish- 
ment, in IS12, exercised control over surveys generally, Is 


not open to discussion at this dav 


rT . ‘% 7?» | ° ; 4 | . . . } a - —- 
Where. as in tne present case, this control 1s exercised to 
‘ 
correct Irreegul irliv or tIrauad. 1t seems that the corrections 
’ , , 
made should be upheld 
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under filth tf survevor @ i » }) rn ada Pine 
duties 1n order to carry this law into elfeet. It seems to the 
undersigned that the duty of adjusting the swamp grail ) 
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miligorhila i= i>\ sii hat ¥ ‘ q ,S Oct ii ¥ ‘ rt1) li} ' | vi? Lit i. is 

’ ’ » * , 
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, ? , 43" ** . oo ° . . : 
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’ . } ; ‘ . . = 
and their reeognized Jurisdiction Is in and around every- 


thing that is to be done. 


' 
' 


li 


This law of 1866, however, contains no grant to the State 
of swamp lands. Such grautis by the act of 1850, and by the 
act of 1S3Mand by the other laws and regulations prescrib- 
ing tue forms and duties of the oflicers of the United States 
the duty remained devolving upon them to obtain a true 
and faithful survey of the LOWLship OY which the othcers 
could list the sWatlip lands according to the spirit and 
meaning of the swamp-land grant and that of 23d July, 
LS6O6. 

The power and the duty of correcting an illegal survey of 
a township that had been platted and returned by the Sur- 


yvevor (reneral to the General Land (oince Was commit “d 
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by ccil f)j Lilese i i\\= } Lil ‘ Piil Asie é bs i i | ‘ i‘ shi Ow % sal |.e 
- . ». } ’ | 
wi = cI 1) i >i I ts Ui wri ‘ PaO Wiis tit? Liat ble 
. 
LO aul ire O| iil i Peis it i 4 shld LOT] 
. , 
~~ ? ’ ’ ' 
) j ( pti iii } ga L i i Lidia chit bidbi and 
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ion of Julv 15, 1870, a Kea 

th > | bLiOt) abila . bit } i} fitth > | OT) of 
the law of 25d July, 1568, Is to jue and uphold thy 
JUPIsalt ti i Ut Miiidi } j Ls iL ahi La al (Jilice 
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the survey ol thils Vils i Pun LS64 may have 
had, it Is ¢ ir tha le UoMm if the General Land 
Ojiiice had the | yal supervision Of lie survey bud power to 
overliaul and correct I Line approved pial OT tile United 
States survey of that townslip is the corrected plat. 


*?> 


vw 


LS 


[n concluding this branch of the argument it is submitted 
that the record in this ease shows that the land in contest is 
dry. 

The adjoining eighty acres on the west, the S. 3 of the S. 
W. }, had been decided by a jury and court to be dry land. 
That tract was originally by the plat of 1564 represented as 
SWalnp, and when the plat Wis corrected, Wn December. LS70. 
the line of demarcation between swamp and dry lands was 
located so as to show all the 5. } of the S. 4 of section 11 as 
dry land, and the marginal statement of the areas of the 
swamp and overflowed lands and the dry lands was corrected 
to correspond. (binding ee 


— 


These lands are therefore now represe nted on the approved 
plat as dry lands, and the iaund in contest Is shown to be dry 
land by the Investigations and decisions of the surveyor 
general and the Commissioner of the General Land Otlice, 
and thie patent Ol the land LO the pricdl ntill lth error Is upheld 
by that recora. } 

[n finding VII it is stated that “ Kile did not grub nor 
clear said land sued for, nor reclaim or protect the same 
from overflow by ditches or drains construct lor matintaine d 
by him, nor enclose the same, nor render it fit for cultiva- 
tion, and he did not make any improvements on or of sald 
land, and there are no linhprove ments on orot said | bid made 
or constructed by said Joseph Kile of any value whatever to 
sald land sued for.” 


? 


Yet in finding IIT it is stated 


“That the value of the rents and profits of said land and 
premises have been ever since the said Ist day of October, 
IS79, three and fifty-hundredths dollars per acre per annurn, 
and amounting in the aggre 
six and twenty-five hundredths dollars, computed from Oc- 


— ' , P P . - 
tober Ist, IS7V, to the date of these findings 


, ' , , 
“rate to sevelteen hundred and 


’ , ’ ) ’ ? | 

\\ hen no reciataation Work fas Lye Cli GQone and annual 
rents are Wortli So.00 pel acre, it cannot well be claime 7 tliat 
the iahld Is SsWalop aba overtlowed aia unfit for CULILIVALION. 


Yet such is the contention of the defendants in error. 


rf 
+ 


7 
} 
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IT. 


We now reach the second Important error assigned as 
reason for reversing the decision below 

The court held that the claim of the State to this iand 
was determined in her favor by the first clause of the fourth 
section of the act of July 25. LS66 

We contend, on the contrary, that the language of that 
ciause, construe i with other lan laws, does hot cover this 

It must be noticed that on the date of the passage of that 


, ° ’ ’ , 


leaf by ‘ rer , ‘ord | 
act the plat of this township had been diseredited. It had 


It) ‘ 
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If thy uestion had been asked « he rd July, LS66, if 


bLit’i itdiaill, aHbLIOTIIa, is all cLpPpT ’ i 1) it Gil il ' race 
: ; ‘ ‘i ° . , . 
under authority of the United States he answer must have 


heen. No: beeause the General Land Office was at the time 


1) 


’ 


stricted to the parts on 


; 


plat ot this townsh! 


lt is reasonable to claim that the 


grant of swamp land. 


“a4 : ; ea ee 
By SePCTION *? cyt SAldl iaiw rhe yu 


’ 


sioner of the General Land Ottice.” 
Commissioner was enga 
passed, 

been found to be distinetly nin ral 
extensive and rich mines of the p 


’ . % } ses " ‘ 
the plat as publie land; or if it had 


‘ 


tion bv the Government for militar 


proved public surveys represented it 


rect, and not as extending to the errors 


‘j st-< : A ¢ : ' — 
The recognition of exceptions to general 


the not infrequent remark that the 
tion proves the rul The suspension 
p disrobes it of 
” approved . plat We are hot ad ised 
tion of its official status, but may assume 


tion in December, 1870, it was restored. 
and additional grant, nor to give title to 


: | > sé } ’ , ‘ . + % 
Ing and correcting “ lists and maps of a 
: | } ? } . P 
flowed lands CinimMmed DN Sald State 
. oe : : , 
served for the eeerie disposition TO be * 


and 
It is manifest at a glance that if tl 


been actually within a private grant, 


house purposes 
the sale by the State would be void. 


to be swamp land. 


conducting investigations into the regularity and iegality of 
that survey, and after the investigations were concluded the 
survey was found illegal and incorrect and was amended ; 
or if the plat and survey were reg irded as approved “under 
authority of the United States” the approval would be re- 

ly which were ultimately found cor- 


Much importance is claimed for this state of facts in this 
ease existing when the act of 1866 became a law. 
aws and general 
rules in the application of them is so common as to warrant 


existenes of the exe [- 


liscredit of the 


blilmnents of an 
OL1rany formal restora- 


that after corree- 


no intention em- 
bodied in the fourth section o! the act of LSO6 LO makeu neu 


land under the 


isdiction for overhaul- 
swamp and over- 
‘alifornia Was re- 


made by the Commis- 


Ltils land Lie 


when the aet 


re pore SO1rpts cl on 


Use ana OCCU Pa- 


thr mlat of ap- 


{-—- aes er oe 1 


1 
| 
i 


t 
| 


The first clause of section 4 of the act of July aa. LS66, 
has such exceptions n application, beeause it Is to he con- 
strued as a part of the land laws of the United States, having 


ee ; 
relation to other legal and constitutional duties and powers 
of the Government over thre public lands. The fraud or mis- 
take ola survevor 1 returning the land as swamp and oOvVve.r- 


1} 


’ ; , . i . 
flowed when it was really dry, it was not intended by this 
act of 1866 to set upand establish, so that 1t would change 
and alter the intention of Congress in making the grant of 


swamp lands to the State in 1850 


a. We remark that as to the general intention expressed in 
7 , 


the laws of the United siautes, to crant the land by its de- 


scription only, there does nol appear to be a different inten- 


~~ 


° | ? ‘ ia ; « = 
tion expressed or limipiled in the vet of 23d July, ISO6, or an 
; : ; : , 
Intention to enlarge the original grant so that if shall in- 


clude dry lands 


’ ] ; , ] . 4 
h,. By referenee also to the S irc iws ll appears that the 
' ’ ? ¥ . | | j } ie ] . 
state of Calllornia had n aAutiOrized or sanecioned the Slur- 
vey or saie by her otlice rs oO] anv iahads as SWalthhp lands that 


,? | sj me. 3 } , 
were not actually such on the date of the original grant. 


The patent for the S. E. } of see. 11, granted by the State 
to I ile (finding XI] : recit S tl) rrr of Sth) ~ ptember, 
1850, and the State laws of 2lst April, 1858, 8th April, 


1859, amendatory thereof, and an act of 20th April, 1861. 


We submit extracts from those laws to sustain our posi- 
tion. to be found in— 


“ The General Laws of the State of California from 1850 to 1864. 
Tine Japery e, 


COMPILED BY 
THEODORE H. HITTELL. 
“ Published by Bancroft & Co. 


In this book the laws are printed In paragraphs 


“AN ACT to provide f the ss and larneat ! ar <WAaAMD and 


+1 - we | 4 ‘ ‘ . i \; | #37 ? : 
oOvernbowead unas i Dis State. i,t : ‘ Tii whe 1326 


“Section 1 (Par. 4081). The swamp and overflowed lands 
helonging to this State or that m AY hereafter be granted to 
this State by act of Congress entitled ‘Anu aet to enable the 
State of Arkansas and other States to reclaim the sWainp 
lands within their limits, passed September 2S, 1850, shall 
be sold at the rate of one dollar per acre,in the manner pre- 
scribed by this act, and the proceeds of the sales thereof 
under this or any former act shall be paid into the treasury 
of this State as revenue, aad sh) il be credited Lo the account 
of aswamp-land fund to be appropriated for the reclama- 
tion of said lands as the Legislature may hereafter direct,” Ke. 

“Sec. 2 (4052). Any person who is or may be entitled by 
the laws of this State to become a citizen thereof, 
purchase land under the provisions of this act, shall file an 
affidavit in the ofhee of the county survevor of thr county 
in Which the land sought to be purehased or the larger por- 
tion thereof is situated, that he has not purchased any other 
land,” VC.. ' . “and that ev: ry fortv-aucre jot or its 
equivalent subdivision of the land sought to be purchased 
is the greater part swamp or swampy or subject to overflow 


wishing to 


- 


at the planting, growing, or harvesting season, so as 
danger, injure, or destroy the crops, taking the average sea- 
son for a reasonable number of years prior to the vear 1850,” 
Ke. ai en , 

“Sec. 7 (4087). Provided that the purchaser or other per- 
son holding the certificate of purchase issued by the register 
of the State land office might ' present the same to the Gov- 
ernor of this State, and should the Governor find that the 
land or a part of the land designated in the said certificate 
belongs to or has been contirmed to the State,” &c., &e., * * * 


ai 
; 


OC A EY Bn 


SP eS erm... 


“he shall issue a patent for said land or said part of said 
land’ to the present ownerof the certiheate: * * * “ Pro- 
vided, That neither the patent provided for in this section 
nor the certiticate provided for in the sixth section of this 
act shall have any other leval etfect or force than as a quit- 
claim of all r olit, tit and interest on the part of the State.” 


ee 


meas thy il the State intended Lo sel] 


only those lands which belonged to her under the grant by 


“An act for the relief of purchasers of lands from the 


‘ : e } P : ** ‘ - - . - ’ ‘ ‘ . . - . 
state of Caillornia, Lp EDE ved \pril 8 ISoY. is 1n the same 


“Sec. 3 (4100). When parties have purchased lands from 
posing tiem to b ant property of the State, and 
said lands shall be found to be the property of private in- 
div. biis or of tiie Crenel | frovernment, the said register 
shall allow other lands belonging to the State of a similar 
character to be taken in lieu thereof and give title for the 


vislative act of April 29, 1S61, found in paragraph 
4114, and which is referred to in the patent given to Joseph 


Kile DV thie Sstute., does not seem to have any important 


bearing, and the same is true ot the legisiative act ol 27th 


‘The act of the Legislatur approved May 15, LS61, entitled 
“An act to provide for the reclamation and segregation of 
swamp and overflowed and salt-mnarsh and tide lands do- 
nated to the State ol Californ i b>) IcL O} (Congress we contains 
many pertinent provisions to show that California was aim- 


»¢ | . ; + . se * i ° ‘ ] ® 
ts luws only to s bpal le swamp land granted to 


It estabilsbed a board O| ComMinissioners to Supervise the 

* Pagal (ditt rs * = rmorlieatve fT ry ls ov _* " i sw e ] Ale ‘ | 
CX}) if ure i ill Pil ’ oe | ‘ \ bch tbact i ri] ) Wath} ree is tili 
Lo Collect Maps, statistics, XX 


by section 1U ( 1135) it was enacted that— 


“Art. 4133, Sec. 19. The county surveyors 


limedtiatelv alter 


; 
t 


——_ 
— 
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counts s of this State si] 


of the several 
the organiza- 


ba) 


tion of the boerd of commissioners, proceed to segregate the 


} ] | } . i — | . . oe " 
SWalby} aba ove rf] Wed labds WIitLhlIh thelr re 
; e} eo , 
Lies, Irom) the bigh lands In sald Coultlies, an 


} 
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their respective counties, In legal subdiv 
tions and parts Of sections, tog Lher With a 
ment of all such lands as have been sold by 


] ‘ . } | on mean 
under Whiat act tie same were sold. Ofati land 


piete Lhbitpos of all the SWallp and overtlowed 


spective Counh- 


| make com- 


lands within’ 


IsiOlis of seCc- 
tubular State- 
the State. and 


~ claimed and 


. } ' ’ ’ g ' - . 
by whom claimed, and as nearly as possible by what title 


? 
| 


, ] ’ , ] . 
the Same are Heid, and hie thre sald tabular st: 


j ? i} | » 9* : cz , 
County recorders oihhee Of Liell respective § ¢ 


transmit duplicates of said maps to the surveyor ceneral of 
’ } 
i 


itement in the 
‘ounties: also, 


the State: Provided. however, That it shall be discretionary 
with the board of commissioners whether land already sur- 
veyvedanad s yrrevated ul lerany formeractfor thes tleand re- 
Clhaitmation Of SWwathhp ahd oVerilowe bil Te = ball ve TS segre- 
gated or surveyed under this a land provided further, 
Phat they shall determin W lie rthe segregation may be 
made Ly L COTM te survev of all sueh sWiilthp and over- 


flowed Mltlis TO sSeciiolis, OF DY PULLING Lil 


, ’ " ‘ . 
pDetweeh “Wittthtt) aid bited Siates tah 


' 
Sala Phi pes irom) sald Survey if Stbckid PUTUEN 


line of division 


. and take 
} 7 
r be the duty 


ol the countV survevors to procure such testimony, to be 


tuken beiore a nNolvarv puoilile, Or AHNV Olli¢cer 
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law tO avadtnplbiister Outhis, as they slialil ve avi 


mbraced within the said 
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that al 


authorized by 


to procure, 


survev and exhibited on the map are swamp and overtlowed 


lands: Hod i ali Cases Where any Of the sale 


been returned as United States lands, whethe 


| lands have 
r sold or un- 


sold, they shall state that fact, and procure all the evidence 


that thev may deem suthelent to substantia 
" ’ } i] } } ’ 
SUCH) lands are Swamp and overiowed iands, 


the same to the Ssurvevor general OF the State 


; ) " 
practicable aiter the passage of this act, the 


UES. 1} ial a 
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sioner of the Crener 


Sections 20 and 21 (paragraphs 4154 and 


the fact that 
and transmit 
As soon as 
board of com- 
2 4] 
Inties in the 


mu the Commis- 


1155) regulate 


———. D> — =... a 


a, 
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the compilation and preservation 
swamp lands. 
Section 22 is as follows: 


of maps and schedules 
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“ ART. 4136, Sec. 22. One of the copies of the general map 


to be compiled and made by the 


schedule of the swamp and overtl 


, 


the aflidavits required by this act 
mitted to the Governor, and by th: 
the proper department of the Genel 
ington, as an exhibit of the lan 


under the act of Congress or ss 


surveyol veneral. with the 


wed lands SO claimed, and 
shali be by him trans- 
(rovernor forwarded LO 
il Government, at Wash- 
is which the State claims 


ptember 28, 1850, and re- 


quest the department to certify said land to the State of Cal- 


ifornia.” 
JUDICIAL DECISIONS 


The decision of this Court 1 


Retry oi 
U.S. Rep.. 488) is cited bv the sup 
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as 1ts soie authority for its decisiot 


That court, in earlier cases, 
berry (OO Cala.. 404 had mei 
maintain: d to recovel | in |= cr} 
and overflowed lands. and whic! 
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Lhe State by the Commission: 
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t t| » Te511? j era Or iire Tia: 
. c iit AS PLGELTS abiVil pi 4 aig iad 


the proposition Lnat the swamp 


to an existing grantee DV a suili 


«rT: if 
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Next, that after the seu regalo 
' . } Ba ed ‘ 
Stat oticers and the a LOPI 1 O 


veyvor general and the “ominiss! 
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Othe, the vrantee of this Stat 7 


hough the Commissioner of the G 


t 
lect or reluse to cCertily or to pal 


Lhe re we ciadlm that the unde! 


vs. Roseberry upholds the content 
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CONSIDERED, 


Wr rit vs R Ss berry (12] 


ne court of California 


iction could not be 


i tothe State as swamp 


" ° , . 
nad been surveved Dv her 


ertified or patented to 
is modihned by this Court. 
_ 


, 


iL ialUd Gown 


La y* "4 rsil 
<i it yci™ al grant ist pre “, li 


‘lent description in 


1 of the granted lands by 
LOS surveys by the SUF- 
the Genera! Land 
Nght maintain an action, 


ral Land Office did neg- 


a 


lying principle in Wright 


i)? 


n of this plaintiff that 


oF, 


the grant was one in presenti—by a description—but it did 

not purport to convey lands of a different description. 
After a full review of prior decisions of this Court, the 

learned justice announing the decision said (p. 509): 


“The result of these decisions is that the grant of 1850 1s 
one vn prese nti, passing the title to the lands as of its date, 
bul requir bier hdentification of the lands LO rena r the title 
perfect; that the action of the Secretary in identifying them 
Is conclusive against collateral attack, as the yudgmie nt of 
il special l} ibtutal to which the determination of the matter 
is intrusted: but when that ofhicer has neglected or fatled to 
make the identification 1t Is cotpetent for the grantees of the 
State, to prevent their rights from being defeated, to identify 
the lands in any other appropriate mode which will effect 


that oObyect, 


As stated above, the State of California in this Case pro- 
ceeded to Clalm this land in | SOA, lenin diately after its sufr- 
vey by the Unite d State s, before the Secret iry of the [nterior 
began or had had suflicient time to perform the duty of 
listing the swamp lands in the township. What lands he 
listed, and when listed, the record does not diselos 

When, in 1867, the State notified the register of the United 
States Land Office at Stockton \ lhinding AIV) that she had 
sold the tract now in contest as part of the grant of swamp 
and overflowed land, the United States Land Department 
appears to have been engaged In Investigating and correct- 
lng the surveys in tlits township, the Investigations resulting 
in the correction of the plat in December, 1S70, and the final 
decision of the Commissioner of the General Land Office of 
February, 1872, afirming the finding of the United States 
surveyor general that this land was not swamp and over- 
flowed on the 28th September, 1850.) (Finding NNIL.) 

As if cpp ve ars to the undersigned, (lit ther Chait Was pre- 
sented on the 28th May, S70, by the State survevor general 
to the Commissioner of the General Land Ojlice, under see- 
tion 1 of the act of Congress of July 23, 1866, and in May, 


1873, the plaintiff in error, Tubbs, made his homestead entry, 
the land at that date being exhibited on the official plat of 
survey on file in the district land office as drv land subject 
to homestead entry. (Findings XVI and XXL.) 

A new and further hearing ws. at the instance of Kile, there- 
upon or i red hy thee Commissions ry it) J miuary, IS74, expressly 
to test the claim of the State under the first section of the 
act of 1866: and a decision of the Land Office having been 
made therein, the case came before the Secretary of the In- 


terior on appeal of both parties, and the Seeretarv, July 1d, 


lt appears to th lndersigned to be bul Just and Tair to 
, . » ! . . : | 1] . 
the Secretary to present tis OW \ Ws of Like Case, especially 


t } 7 
as the tindings concerning bis decision are somewhat ob- 


scure, and respectfully awnmex to this brief il Copy | that 
decision, as printed in Copps’,Land Owner, vol. VI, p. 108. 
We have thus progre ssed in this matter to the end of the 
two cases made by the State to the Land D. puirtment. ln 
the first 1t was found that the tract In contest was nol swamp, 
and overflowed, and thereby rendered unfit for cultivation 
but was ary and not granted DV the act of Congress of 28th 
September, LSov. 
‘In the second, it was decided that the sale by the State had 
not been conlirmed V the act of Co rrress of July 32>. LSbb, 
section 1. There is nothing in the findings of the reeord in 


Lhe euse at bar that coutlicts with these decisions. 


The State. however. sets out a third basis of claim tn find- 
Ings \AIII and Oo ei'Z and claims that the survey by the 


| 


county survevor of 160 aeres (viz., the S. E L of seetion 11) 


~ 


in IS64 is a confirmation of the land so surveved to the State 


without further proceedings. 

The findings advise us that when this was presented to the 
General Land Office and the Department of the Interior it 
was not sanctioned, the Secret iry stating that after the issu- 
ing of the patent to Tubbs the Department’s Jurisdiction 
over the land had ceased. 


OR 


The reason thus given for non-action was a good one, but 
was not the only good one. 

The second clause of the 4th section of the act of 25rd July, 
1866, deals with township plats and not surveys of isolated 
quarter sections | 

The law in this clause deals with “ segregation maps and 
survevs of the swamp and overflowed lands made by said 
State.” 

It refers to Mea ps then in existence and which had been made 
under the legislative act of May 13, 1861, which has been 
quot dd. 

The reeord in this case does not show that any such map 
of this township had been made, or that the land in contest 
was exhibited thereon as swamp and overflowed, and these 
facts cannot be here positive ly assumed. 

We know by inspection that the survey No. 9558, as shown 
in finding X, is made up from the plats of the United States 
Survey It starts from the common corner of se etions i? 
12, 15, and 14, and exhibits a square tract 40 chains on each 
side 

The plat of it cannot be called a segregation map made 


by the State: 1t doves not show trom what land the quarter 


: “wee , 
section is thereby ss gyrevated. 


from what we kuow lhistorieally. we would infer that in 


this township, situated near the centers of trade then exist- 


Ing, as in other townships similarly situated, the segregation 
surveys and plats of the State had been completed under the 
} 


legislative act of May, 1861, long before the county surveyor 
made a plat of the quarter section for Mr. Kile. 


[In the Secretary's decision (post) it is stated that such 


+ 
plat had been made, but the land now in contest had not been 
segregated by the State on that plat. This, it is believed, is 
7 


historically true. | 


i 


The case of Heath vs. Wallace (71 California Reports, p. 


29 


50) supports the contention that a separate plat and survey 
of 150 acres made by a county surveyor, in 1865, and ap- 
proved by the State surveyor general, is not the segregation 
map and survey referred to in the second clause of section 
4 of the act of Congress of 23d July, 1866, and as the land 
in contest in that case had been found by the Secretary of 
the. Ijterior, upon testimony taken by the United States 
surveyor general, to be dry “and fit for cultivation, the State 
patent issued April 21,1876, for the land as swamp and over- 
flowed, was held to be void. A sale by the United States to 
a pre-emptor based on a settlement made July 24, 1876, was 
therefore upheld. 

So far as exhibited in this record, it is not shown that the 
secretary of the Interior or lis subordinate, the United 
States surveyor general, was under obligation, on seeing a 
Copy of the San Joaquin connty survey No. 958, to re-exam- 
ine and correct the township plat of the United States sur- 
veys and represent the S. E. } of section 11 as swamp land, 
when, after long contest and many hearings, the Secretary 
and all his subordinates had decided that the land was dry 
and fit for cultivation on the 28th September, 1850. 

Moreover, the Secretary's refusal to entertain the last ap- 
plication was practically the refusal of an application for a 
reconsideration, or in strictness a refusal to entertain a new 
suit In respect to the same subject-matter that had before 
been litigated and decided. 

[n one of the former suits the State claimed the land under 
section one, and might have also made a claim under sec- 
tion 4 of the act of 1866. ‘The subject-matter was the same 
and the parties were the same. Hence the former decision 
was binding and final. 

Aurora vs. West, 7 Wallace, 82. 

Stocking vs. Ford, 18 Iloward, 418. 

Tioga R. R. Co. vs. Blossburg Co., 20 Wallace, 137 
Jordan vs. Van Eppes, 85 New York, 427. 


Thompson vs. Roberts, 24 Howard, 235. 


OU 


In the decision in Wright vs. Roseberry it is satd(p. 517): 


“There was no suggestion by either the Commissioner or 
the Secretary that the lands were not swamp and overflowed 
as designated upon the township plat. 


“The question, therefore, is whether upon the proof thus 


presented of the segregation of the lands in CONLPOVErPSY as 
SWatnp and overflowed lands by the authorities of the Stete 
of California, and their designation as such lands on a plat 


of the township made by the surveyor general of the United 
States, and approved by-him, and forwarded to the General 


Land Office, pursuant to the fourth section of the act of 


1866, and approved by the Commissioner, as shown by Its 
Official use, the plaintiff can maintain an action for the re- 
covery of the lands, they never having been certified over 
to the State, as required by § 2Z4SS of the Revised Statutes, 
or patented to her under the act of TSoU.) According to the 
decisions we have cited, the holders of the certificates of pur- 
chase had a good title to the lands if in faet they were 
swamp and overflowed lands on the 28th of September, 
1850.” 


This Court has thus reserved the question of ‘the present 
case, Whether a sale by the State of land in ISOt has passed 
to the purchaser a valid title, though the land was not swamp 
and overdowed and unfit for cultivation on the 23th Sep- 
tember, 1S50. 

In the closing paragraph of the decision (p. 521) this Court 
say in that case: 


‘i 


lor the error in holding that the certificate of the Com- 
missioner Was necessary to pass the title of the demanded 
premises to the State, the case must vo back for a new trial, 
when the parties will be at liberty to show whether or not 
the lands in controversy were in fact swamp and overflowed 
on the day that the swamp-land act of 1850 took effect. If 
they are proved to have been such lands at that date, they 
were not afterwards subject to preémption by settlers. They 


, 
were not afterwards public lands at the disposal of the United 
States. Parties settling upon such lands must be deemed to 
have done so with notice of the title of the State, and after 
the segregation map was deposited with the surveyor general 


ee 


4, 


Seo ar ln EE ie eee 


of the State, with notice also that they were actually segre- 
ted and claimed by the State as such lands. 


(Fr) 
& } . . ] 
, 
is Judqment reversed and cause rem ded for further proceed- 


Lngs nol inconsiste ni u ith this opinion 

In this case now at issue the record shows that the ques- 
tion whether the land was or was not swamp and overflowed 
has been repeated] tried and invariably decided by the 
officers of the L ma Dep irtient having primary jurisdiction, 
both unde r the sWathyp ora ol LSov and under the laws 
regulating surveys, adversely to the State, and for that reason, 
and because the reeord in this ease shows that the land has 
always been dry (though direct testimony was not taken 
In the court of original jurisdiction upon that point), the 
plaintiff in error claims a reversal of the decision of the 


Supreme Court of the State of California. 


LTT. 


As to the error thirdly assigned above, it will be noticed 
(Reeord, ) Lo) that the judgment of the supreme court of 


‘6 


the State is that the judgm: nt of the county court be re- 


versed and the cause remanded, with directions to the court 
below to enter judgment for the land in suit and the rents 
aud profits in favor of the defendants.” 

The order for judgment for the rents and profits appears 
to be an Inadvertence. The defendants and their decedent 
were In possession of the rents and profits, and the plaintiff 
did not get them. 

A judgment in favor of the defendants seems to be all 
that was proper. 

Respectfully submitted, 
Ilenry BEearp, 
Altorney jor Plaintiff Li Error. 


APPENDIX. 


) PRE-EMPTION., 
* 
KILE ef al. vs. TuBBs. 

Section 1 of the act of Congress of July 23, 1866, has no ref- 
erence to swamp lands, but merely confirms sales under 
selections made in part satisfaction of grants to the State 
of California, of which the swamp grant is not one. The 
ith section alone of said act refers to swamp lands. 

DEPARTMENT OF THE INTERIOR, 
WasHIneror, D. C., July 15, 1879. 
Sir: | haveexamined the case of State of California ez rel. 
Joseph Kile and R. B. Thompson vs. Silas Tubbs, involving 
title tothe S.} of S. bE. } and Ss f S.W. t section 11, 4 
N. 5 E. Mt. Diablo meridian, Stockton district. California, 
on appeal from vour decision of August 7, S76 
T ibs claims the former tract under | isl) f bury No 9306, 

commuted Nov. 18, 1873, from homestead entry No. 1696, 

made May 8, 1873, and the latter tract under cash entry No. 

o178, dated May 7, 1875, based upon claim of pre-emption 

settlement in 1562. 

The State claim is preferred under section one of the act 
of July Zo. 1S66, based Upon sale of the S Ie LO Joseph 

Kile, September 50, 1564, an | State patent to same, August 

15, 1865, and of the S. W. } to John Thompson, November 

17, 1S60, and State patent to Joseph Kile and R. B Thomp- 

son, assignees, June 26, 1S62, as part of the swamp grant of 

September ZS, 1850. The regular segregation maps of the 

| State exclude these tracts from the swamp lands. The 
| original U.S. plat of the township, filed July 1, L864, repre- 
sented the land to be swamp; but upon complaint of settlers 
and allegations of improper conduct on the part of the deputy 
surveyor, your ottice, on the LOth day of May, 1855, ordered 
the suspension of the plat, and after full investigation and 


i ) (Od) 


earings, in which th 
was shown to be dt 


the lan 
improper conduet of the deputy was considered proved, and 


] s , 
CsSiCUT Tati 


Phetract hes along the line « 

. ‘ . " 4] 
' oi yyten? 
put Iy eXCLU' ‘ | iPorur ijt Till 
i 
? ; ) 
sil ree] is a tual ‘Ji iit I 
; 
Lil these questions have b 
records of vour othice, and thi 
' <i 
i] Pil ttl i ' | ae tii i] 
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ti ? , | } 
Lihcit Sil ,ais ¢ ) ( 

=f}? ? , 7° ] ‘7 ) i.) ’ ? 
al arti : i i ‘ ; ‘ il 


stead upon the S. } of Ss. [. 4 vou rejected as initiated subse- 
awarded the land to the State. 


’ 
| ith) Parties Dpend irom) so 
4 i 
apg 
avast their respective Ciaims 
‘ 
Your fii mvs of fact and tl 


examination of the first sectiol 


if OAS Lo references ho swamnpec 


to consirm sates under seiectiol 


the plat was corrected so as t 
' 
‘ 


incho Los Moquelamos. 
. 


he award made by vou, are in 
} : ‘ ° . 

ys ahd decisions, and, were | 

n heretofore plaeed upon the 


» State claimants participated, 
‘yand fit for cultivation, the 


. 


» exclude the tract from the 


| : 3 ii a 
f the Central Pacific railroad, 
it by the decision in Newhall 


‘ome res adjudicata upon the . 
state elation now rests s ely 
sale, ‘is itfected bv tlre first 


he sale satisfactory, and held 
of the lands, unless 
Vv reason ol his pre- 
in the act making confirma- 


] 
lptoDs 


led that he had a valid pre- 


eS. W. ll and awarded that tract 


ntry. flis claim as a home- 


muelh of the deeision is lies 


your decision. But a careful 
of the act convinces me that 
Limns,its manifest otfice being 
is made in part satisfaction of 


} 
ior suc I) Ssctisiactlion the selec- 


tion of lands from the pu domain by the authorities of | 

such State dulv appointed under her laws for that duty. | 
fhe swamp grantof 1801s not of such class; and the act 

of 1866, by its fourth seetion, made full provision tor the 

confirmation of all swamp [and claims which Congress 

thought proper to reeogniz Chis section ts complete in 

itself, points directly to the subject matter of the swamp ; 

grant, and its provisions are exceptionally liberal in aid of 


everyv Varielv OF CintImM Whilell If 


iy Lhe Sti ite or ner pmiurclasers 


the act relating to swamp lan 


4 


? 
Is CONCe1Ved CAN ve presented 


, : ° 
his being so, the scope of 


Like 
is must be looked for in this 


a) 


fourth section, leaving the first section to its legitimate opera- 
tion upon lands subject to selection under the grants to be 
satisied by such selection, without intermingling the neces- 
sarily variant and incongruous provisions pertaining to 
each. 

This view has been judicially declared by the supreme 
court of the State in the case of Sutton vs. Fassett, 51 Cali- 
fornia, 12; and as the grantee has thus through her own 


— 
, 


highest court construed the act Passed for her benefit, it 1s 
perfectly fair for this department in administering upon her 
claim to adopt the same construction, especially when so 
clearly and reasonably supported by the language of the law 
itself 

I therefore affirm so much of your decision as recognizes 
the pre- ‘Mmption entry ol ‘lLubbs Upon the > \ of thie s W. t, 
and reverse the ruling in respect to the right of the State— 
thus leaving intact the commuted homestead entry upon the 
S ; of the S. E. also, and direct that patent issue to Tubbs 
upon both. 

The papers accompanying your letter of January 20, 1877, 
are returned 


Very resp etfully {— SCUURZ. Secre lary. 


‘ ° ° ‘ ? i 
(Commissioner CGreneral Land (Jihiee 


hd 
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IN THE 


Supreme Court of the Cluited States. 


OCTOBER TERM, 1890. 


No. 450. 


SILAS TUBBS, 


PLAINTIFF IN ERROR, 


Vs 


WILHOIT AND THOMPSON, 


EXECUTORS OF KILE. 


In ERROR TO THE SUPREME COURT OF THE STATE Of! 


CALIFORNIA 


BRIEF FOR THE DEFENDANTS IN ERROR, 


for Defcndant im ferror 


& * at * 
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= * a& 
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Inthe Supreme Court # Cited States. 


OcToBER TERM, 1890. 


No. AdDSO., 


Siras Tunas, Plaintiff in Error, ) 


Us. 
Witnoir axp Tuompson, Executors of Kile.) 


In Error To THE Supreme Court oF THE STATE OF 
(CALIFORNIA. 


BRIEF FOR THE DEFENDANTS IN ERROR, 


This was an action of ejectment brought in 1880 by Tubbs 
in the Superior Court for the County of San Joaquin, Cali- 
fornia, to recover from Kile possession of eighty acres of 
land, substantially known as the 8S. 4 8.E. } of section 11, 
Tp. 4 N., R. 5 E., Mt. D. M. That court rendered judg- 
ment for the plaintiff; but upon appeal, the Supreme Court 
of the State, in July, 1887, reversed that judgment, and 
directed the court below to enter judgment for the land 
“in suit and the rents and profits in favor of the defendants.” 


STATEMENT. 


An act of Congress approved September 28, 1850, (Stat. 
at Large 9, p. 519,) to enable certain States, including Cali- 


2 


fornia, to ‘“‘ construct the necessary levees and drains to 
“reclaim the swamp and overflowed lands therein,” made 
a present grant of all such then unsold Jands to suid States. 

By section 2 of said act the duty of identifying the lands 
so granted was imposed upon the Secretary of the Interior; 
who was directed to furnish the Governors of said States 
with accurate lists and plats of such lands, and to issue 
patents therefor. 

And by section 3 it was prescribed that in making out 
such lists and plats “all legal subdivisions, the greater 
“part of which is wet and unfit for cultivation, shall be in- 
* cluded in said lists and plats; but when the greater part 
‘of a subdivision is not of that character, the whole of it 


“* shall be excluded therefrom.” 
II. 


The subdivisional survey of township four (4) north of 
range five (5), east Mt. D. M., was made by the United 
States, in April, 1864; the plat thereof, together with the 
field and descriptive notes, were examined and approved, 
and the approval duly certified by the U. 8S. Surveyor Gen- 
eral for the State of California; and a duly certified copy 
of said approved map or plat was filed by the said Sur- 
veyor General, on July 1, 1864, in the United States district 
land oftice at Stockton, California, within which district said 
township was then situate. (Finding LX.) 

Another copy of said plat was filed with the Commis- 
sioner of the General Land Office, and a third was re- 
tained in the office of said Surveyor General. (Finding 
XIX.) 

These so-called copies were, in fact, triplicate originals, of 
which that one retained in the Surveyor General’s office is 
denominated the “record.” See. 2223, subdiv. 4th, U.S. 
Rev. Stats., requires that the Surveyor General “shall trans- 
“mit to the registers of the respective land offices within 
“his district general and particalar plats of all lands sur- 
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*“veved by him for each land district; and he shall forward 
“ copies of such plats to the Commissioner of the General 
“ Land Office.” 

And Sec. 2395, subdiv. 8th, R. S., further provides that: 

“These field books shall be returned to the Survevor 
- General, who shall cause therefrom a description of the 
“whole lands surveyed to be made ont and transmitted to 
™ the officers who wv ay superintend the sales. He shall also 
‘*cause a fair plat to Le made of the townships and frac- 
* tional parts of townships contained in the lands, deserib- 
= Ing the subdivisions thereof and the marks ot the corners, 
“This plat shall be recorded in books to be kept for that 
* purpose ; and il COPY thereot shial| he kept Open at the 
“Surveyor General’s office for pable information, and 
“other copies shall be sent to the places of the sale, and to 
“the General Land Oftice.” 


ILI. 


The greater part of the lands upon said approved township 
plat, inclading all of section 11, was colored green, and 
across the face of such green parts the words “swamp and 
“overflowed land” were written; said lands, so colored 
and marked, were excluded from the estimated area of 
“‘ pubiic Jands,” and included in the estimated aggregate 
area of “swamp and overflowed land,’ as appears by the 
marginal table of acres forming a part of said plat; and 
said colored and marked lands were represented as swamp 
and overflowed lands by both the field and by the deserip- 
tive notes of the said survey. (Finding LX.) 


LV. 


In August, 1864, Joseph Kile made application to the 
State ot California to purchase the tract here in controversy 
as swamp and overflowed lands enuring to the State under 
the grant of Congress of September 28, 1850. The county 


surveyor thereupon made and recorded a plat and field 


4 


notes of said tract as being “‘swamp and overflowed,” an@ 
upon September 30, 1864, said plat and field notes were 
approved of record by the State Surveyor General, (Find- 
ing X.) The same day, the State issued to Kile a certifi- 
cate of purchase for the tract here in suit, under her laws. 
for the sale of swamp and overflowed lands (Finding XD, 
and upon August 5, 1865, the patent of the State was duly 
issued and delivered to said Kile. Said patent set forth 
that all the requirements of the act of Congress, as well as 
the act of the State Legislature, in relation to swamp and 
overflowed lands had been complied with. (Finding Xil.) 


 f 


On or about June 15, 1865, the said township plat was 
withdrawn from the Stockton land office by order of the 
Commissioner of the General Land Office (Finding XIII), 
and on or about February, 1863, there was filed in the 
Stockton land office another copy of said plat, correspond- 
ing in a// particulars with the original plat, except that its 
correctness as a true copy was additionally certified by both 
the Commissioner of the General Land Office and by the 
United States Surveyor General for California. (Finding 


XIX.) 
VI. 


At the time, then, of Kile’s application to purchase from 
the State the tract here in suit as swamp and overflowed 
jand, and at the time when the State survey was made and 
approved of record both by the county surveyor and by the 
State Surveyor Gencral, and at the time when Kile com- 
pleted his payment of purchase money to the State and 
received his certificate of purchase, the official records of 
the State of California and of the United States concurred 
in all respects in certifying the lands in suit to be swamp 
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and overflowed lands, properly enuring to the State under 
the grant of September 28, 1850. 

That condition of affairs remained undisturbed at the 
date of issue of the State patent, on August 5, 1865, and at 
the date of the passage of the act of Congress, approved 
July 23, 1866 (Stat. at Large, 14, p. 218), except that said 
township plat had been suspended in said Stockton Land 
Office on or about June 15, 1865. (Finding XIIL.) 


VIL. 


Large, 14, p. 218), entitled “An Act to quiet land titles in 
‘California,’ confirmed to that State various classes of selec- 
tions of land, and Section 4 of said act provided in its first 


An Act of Congress, approved July 23, 1866 (Stat. at 


paragraph as to lands claimed to enure to the State as 
swamp and overflowed : 


‘‘That in all cases where township surveys have been or 
“shall hereafter be made under authority of the United 
‘States, and the plats thereof approved, it shall be the duty 
‘of the Commissioner of the General Land Office to certify 
‘‘over to the State of California, as swamp and overflowed, 
‘Call the lands represented as such, upon such approved 
‘plats, within one year from the passage of this act, or 
‘“‘within one year from the return and approval of such 
“* township plats.” 


And in its second paragraph it provided that: 
4 ~ 


‘¢The Commissioner shall direct the United States Sur- 
‘““veyor General for the State of California to examine the 
‘segregation maps and surveys of the swamp and over- 
“flowed lunds made by said State; and where he shall find 
‘“‘them to conform to the system of surveys adopted by the 
‘“‘ United States, he shall construct and approve township 
** plats accordingly, and forward to the General Land Office 
“‘ tor approval.” 
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VIUTL. 


On May 27, 1867, and again on June 18, 1867, the State 
Surveyor General gave written notice to the U.S. Land 
Register at Stockton, that the State had selected and sold 
the land here in controversy (Finding XIV), and such 


notice was repeated upon May 28, 1870 (Finding XXII). 
[X. 


[In April, 1869, and in February, 1870, the U. 8S. Surveyor 
General for California investigated in regard to the swampy 
character of the S. } S.E. 4, here in suit, together with the 
other alleged swamp lands in the same township; and 
May 17, 1870, he reported to the Commissioner of the 
General Land Office that, in his opinion, the entire 8S. 3 
of the S. 3 of said section 11 was dry land and fit for culti- 
vation. (Finding XVIIL.) It should be observed that this aes 
report simply touched the character of the land af that lime, 
and did not in anywise deal with its condition at any 
anterior date. 

In the same report, the Surveyor General reported to the 
Commissioner that the south half of the south balf of said 
section 11 had been adjudicated by jury and the court ad- 
versely to the claim of the State ander the swamp grant, 
hut in feu tf such adjudication atiected only lhe S. } of the S. W. }, 
and no such adjudication had been made as to the 8. } SS. be. +, 
here im suit, (Finding oe Q 


X. 


Thereupon on December 14, 1870, the Commissioner of 
the General Land Office ordered the Surveyor General to 
make such changes upon said township plat as would repre- 
sent said south half of the south half of seetion 11, to be 
public land, and not swamp and overflowed. 
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No instructions were given to change in any respect the 
field or descriptive notes of said survey. 

Said order of the Commissioner was duly executed on 
December 27, 1870 (Finding XX), although the said Commis- 
sioner never rendered his decision as to the character of said sub- 
divisions until February 2, 1872. (Finding XXIL.) 


XI. 


Until “* May 8, 1873, no claim, filing or entry to or upon 
“the sald south half of the southeast quarter of said section 
™ eleven for pre-emption, homestead or other purposes under 
“the laws of the United States, was presented or made mat- 
“ter of record, and no rights ol pre-emption or homestead 
“settlers or claimants had attached to said premises.” 


(Finding XV.) 
XII. 


Silas Tubbs, the pla.ntiff in error herein, having on the 
previous day made final proof and pre-emption entry upon 
the south half of the southwwess/ quarter of said section eleven, 
thereupon, on May 8, 1873, made an original homestead 
entry of the south half of the southeast quarter of said sec- 
tion eleven, the tract here in suit. Upon November 18, 
1873, he commuted said homestead entry to a cash entry 
(Finding XVI), and patent therefor was issued to him) by 
the United States on October 1, 1879 (Finding I.) 


NII. 


“After the issue of said patent to Tubbs, the State of 
ee California applied to the i, it) Department ol the L'nited 
* Stutes, clatma ov that the State was entitled, in respect to 
“cui tract, to the benefit of the first and second clauses of 
“ section four (4) of the said act of July 23, 1866, and the 
* provisions ulso of section 2479, and the first and second 
‘“‘clauses of section 2488 of the Revised Statutes of the 
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‘“‘United States, and that said tract of land be accordingly 
‘‘ certified over to the State, because the said tract, before the 
“act of July 23, 1866, had been segregated and represented 
“by the township survey and plat of the United States as 
“swamp and overflowed, and had been segregated also by the 
“ State as swamp and overflowed by the said survey (stated 
“in Finding X hereof), conforming to the United States 
‘‘system of surveys made before the passage of the said act 
“of July 23, 1866, and the passage of said provisions of the 
“ Revised Statutes, and before the said original homestead 
“entry of the said Tubbs (the plaintiff ).”” (Finding XXIIL) 


XIV. 


*On the 15th day of January, 1883, the Commissioner of 
the General Land Office denied the said application, and 
upon the only ground, as stated in said denial, that said 
tract of land having been patented to said Tubbs, the 
“General Land Office had no authority to review the 
“decision of the Department directing said patent to be 
“issued to said Tubbs, and on appeal by the State from 
“this action of the Commissioner to the Secretary of the 
“Interior, the said Secretary, on December 21, 1883, 
‘affirmed the said Commissioner’s decision and dismissed 
“the said application of the State, and upon the only ground, 
“as stuted in his decision, that all jurisdiction of the Land 
“ Department over the title ceased when it issued said pat- 


“ent.” (Finding XXIV.) 


o 
- 


~ 
~ 


- 
a 


ARGUMENT. 


The Swamp Grant of 1850 was a present grant to the 
State of all lands of the character described, lacking only 
identification to make same perfect as to particular tracts. 
That doctrine has been so repeatedly settled by this Court 
as to make citation of authorites unnecessary. 

The duty of identification having been imposed upon the 
Secretary of the Interior (Sec. 2, act 1850), that officer ex- 
tended to the several States the option of having their 
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grant identified by the field notes and plats of the United 
States surveys, or by parol evidence (Lester, p. 543). Some 
of the States accepted one method, and some accepted the 
other. California accepted the method by parol evidence. It 
proved, however, in actual practice, that the Secretary of 
the Interior frequently ignored the agreed methods of 
proof, or that the Secretary neglected to make out lists and 
plais and to transmit them to the Governors of the States 
as required by law; or still more frequently, that an ascer- 
tainment of the grant was defeated or postponed in- 
definitely by the failare of the United States to make the 
township and subdivisional surveys. The topography of 
California in its general features was marked by long val- 
leys extending northerly and southerly between rugged 
chains of mountains, and through which valleys the various 
water courses of the State found their way to the Pacific 
ocean. In these valleys were situate the most fertile lands, 
large portions of which were rendered unfit for cultivation 
by the periodical overflow of said rivers, unless reclaimed 
by suitable embankments and ditches; and as the lines of 
settlement in the State first followed these rivers and val- 
leys, the work of reclaiming these swamp lands was rapidly 
undertaken, and the State was flooded with numerous ap- 
plications to purchase. Owing in many cases to the failure 
of the United States by surveys to make possible the usual 
modes of identification, and owing in other cases to the 
vexatious controversies authorized by the Land Department 
of the United States against the results of the agreed modes 
of identification, and owing in most cases to the entire 
failure of the Secretary of the Interior to perform the duty 
of identification imposed upon him by law, it naturally 
followed that the State made her owl segregation naps 
and sold and patented lands shown to be swamp and over- 
flowed by her own identification (Wright vs. Roseberry, 
121 U. 8., 511). The inevitable result was such confusion 
of titles and such conflict of authority as to seriously im- 
peril the growth and prosperity of the State. 


. 
. 
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This condition of affairs having been carefully considered 
by Congress, the act of July 23, 1866, supra, was enacted as 
a statute of repose. Its avowed object was “to quiet land 
“titles in California.” It undertook by its fourth section 
to prescribe new rules or methods of identification which 


should supersede all prior methods or rules, and which 
should in a summary way lead to the speedy and final ad- 
justment of all claims under the Swamp Grant in Cahi- 
fornia. It enacted— 

Ist. That in all cases where lands had been ‘or should be 
represented as swWatnp and overflowed upon the approved 
plats of the United States surveys, it should be the duty of 
the Commissioner of the General Land Office to certify all 
such lands over to the State of California “ within one year 
“from the passage of this act, or within one year from the 
“return and approval of such township plats.” 

2d. If the United States surveys did not show lands to be 
BwWanhhip and over flowed which were so shown Upon the State 
surveys, and which State surveys conformed to the system 
of United States surveys, it was made the duty of the atfore- 
said Commissioner to direct the U.S. Surveyor General to 
construct and approve, and to forward to the General Land 
Othce for approval township plats in accordance with the 
segregation maps and surveys of the swamp and overflowed 
lands rade by the State. 

asd. In ease such State surveys Were not in accordance 
With the syste of United States surveys, and “Sin such 
“other townships as hwo SUuPVeYS has been made by the 
“United States,’ the said Commissioner was to direct the 
Surveyor General to make and to report segregation sur- 
veys, upon application to the Governor of the State, within 
one year of such application, of all the swamp and over- 
flowed Jand in such townships, according to the best evi- 
denee he could obtain. 

4th. And, finally, if the State should claim as swamp and 
overtlowed any land not shown upon sald aforesaid hiatps OF 


returns of surveyors, then the character of such lands at the 
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date of the 1850 grant, and the right of the State thereto, 
was to be determined by testimony to be taken before, and 
to be decided by, the Surveyor General, subject to the ap- 
proval of the Commissioner of the General Land Office. 
These four methods exhausted the entire subject-matter. 
The last two required the continued exercise of jadgment 
and discretion by the Commissioner. The first two left no 
room for the exercise of discretion, but made it the minis- 
terial duty of the Commissioner to act in a preseribed way 
and within a fixed time. The statute itself fixed conditions 
upon which, by way of confirmation, the title to certain 
lands should vest in the State. It is contended that the 
findings show the land here in suit to have been surveyed 
by the United States in 1864; that the township plat was 
duly approved, and that said land was represented thereon 
as swamp and overflowed. Assuming that contention to be 
true, the first clause of section 4 of the act of July 23, 1866, 
vested in the State the title to said tract, and’ made it the 
ministerial duty of the Commissioner to give the State 
within one year the usual evidence of such title. It. did 
not authorize a further enquiry as to the correctness of the 
representation Qpon the approved plat. The power to 
make such an enquiry would have rendered this provision 
of the law entirely nugatory, because it would have left the 
identification precisely where it stood prior to the enact- 
ment of this remedial law, viz.. matter of parol evidence 
and decision by the Commissioner. On the contrary, the 
first two clauses of said fourth seetion prescribe methods 
of identification which shall supersede al] other methods, 
and which shall be conclusive against the United States, by 
immediately vesting the title in the State. This is made 
entirely clear, because in contradistinetion thereto the last 
two clauses of sail section four specifically provide as to 
other classes methods of identification by further evidence 
and decision, This is In exact accordance with the ruling 


of this Court in Wright vs. Roseberry, supra, wherein it was 


} 


held that by the act of July 25, 1S60— 
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‘Congress changed the provisions of law for the identifi- 
“‘cation of swamp and overflowed lands in that State. It 
‘‘no longer left their identification to the Seerctary of the 
“[nterior, but provided for such identification by the joint 
‘Saction of the State and Federal authorities.” 


IT. 


Nor could the failure of the Commissioner of the General 
Land Office to perform the ministerial daty imposed upon 
him by the act of 1866 in anywise limit or forfeit the title 
of the State. No obligation or duty was created by the first 
and second clauses of section 4 of that statute, which de- 
manded of the State any further action whatever. The 
right of the State rested upon the fact of the representation 
upon the plat and field notes of the United States surveys, 
or upon the fact of segregation by the State in accordance 
with the system of United States surveys. The land having 
been thus identified, the State takes the benefit of the grant 
without certification by the Commissioner. 

Wright vs. Roseberry, supra. 
Stockton vs. Williams, 1’ Doug. (Mich.), 546. 


The case falls within the well-established principle that 
“*that which ought to have been done is to be regarded as 
‘¢ done in favor of him to whom and against him from whom 
“ performance is due,”’ 

As was said by this Court in Glasgow et al. vs. Hortig et 
al., 1 Bl., 602, in speaking of the failure of the Surveyor- 
General of Missouri to perform a ministerial duty, 


‘Tt was purely a ministerial function. THis neglect could 
“not suspend the vesting of the titles granted, much less 
‘his blunders forfeit them.” 


ITT, 


Assuming, however, the correctness of the foregoing pro- 
positions, appellant argues that an exception is created by 
the facts of the case at bar. 
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Ist. Because the Land Department, as counsel assert, de- 
cided as matter of fact, upon proofs taken in 1870 in a series 
of decisions, that the tract in suit was dry land and was not 
swamp and overflowed land. 

2d. Because the plat was suspended on June 15, 1865, 
and was not restored until December, 1870, and then after 
expunging the representation upon the face of the plat as to 
the swamp and overflowed character of the eighty acres here 
in suit. 

We briefly discuss these two claims in above order of 
statement. 

Ist. ‘To fortify his construction of the record counsel prints 
copy of the decision of the Secretary of the Interior of July 
15,1879. But in perfect fairness he should also have printed 
the decisions below of the Surveyor General and of the Com- 
missioner which, so far as concerned character of land upon 
evidence taken, were erroncously recited by the Secretary 
as mere matter of sfa/ement and not of decision. The sole 
question before the Secretary was whether the swamp grant 
to the State fell within the contirmation of the first (1) see- 


tion of the act of 1866. Ile had nothing to do with charac- 


ter of Jand as matter of fact. it came into his decision as 
mere matter of recital or statement, and it was stated er- 
roneously. To supplement the appendix of counsel, we an- 
nex hereto copies ot the Rep rt of the U, Ss. Surv yor (Fen- 
eral of California of May 17, 1870; of the order of the Com- 
missioner of December 14, IS70, directing the Sui veyor 
General to suspend the plat ; and of the tinal decision of 
the Commissioner of February 27, 1872, being the several 
orders and decisions mentioned in Finding XX. We have 
filed duly certified copies thereof with the Clerk of the Court. 

It will appear therefrom that whilst the Surveyor General 
made his report as to the condition of the land at the time 
of his personal inspection in 1870, and not as to its character 
on September 28, 1850, yet that he sustained the general 
correctness of the 1864 survey of township 4 N. 5 E; and 
that, whilst stating the facts of his observation, which clearly 


an some te ~seeete 
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showed the 8. } S.E. } of see. 11 to be then protected by 

levees from being entirely overflowed, yet that he reported 

it to be dry land because he understood that the State, dis- 
trict and supreme courts, in a suit between Tubbs and Kile 


as to that eghty and the eighty immediately west ihereol, ~~ 
had decided them to be dry and not swamp and overflowed, ‘ 


Wherefore he reports to the Commissioner that ‘Iu view 
‘of that fact and the decision of the District Court and the 


“Supreme Court of the State in the ease of ile rs. Tubbs, 
“T have thought it best to adhere to the decision of the 


‘* State tribunals.’ 
And, thereupon, the Commissioner, on December 14, 1870, 
directed the Surveyor General to change the representation 


of these two eighties upon the township plat, because, 


~ 


‘In your letter of May 17, 1870, reporting on the scgre- 
* vation of swamp lands in township 4N.5 B... Mt. D.M . 
“T find that the south half of the south half of seetion tie 
“in said township had been adjudicated by jury and the 
‘court adversely to the claim of the State under Swamp 
“Land Act.” 


a 


And in his subsequent decision of February 27, 1872, the 
Commissioner made no further decision as to said S. naif, 
or the S.half of 11, but simply referred to his former order 
of December 14, 1870 
There was, therefore, in all these letters and reporis no | 
decision as to the character of said tracts as matter of fact | 
upon procts taken; but simply an acceptance of, or acquies- 
cense in, a supposed decision by the State courts in a suit 
between Kile and Tubbs. 
Sut as appears by Finding XX, Record, p. 10:— 


* But in fact no such adjudication has been made except 
“as to the south half of the southyres/ quarter of said sec- 
“tion 11.” 


The tract here in suit is the south half of the southeast 
quarter of 11, which was not even ciaimed by Tubbs until 
May 8, 1873. (Finding XVL.) 


: 


\ a 
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2d. As to the alleged effect of the suspension of the 
township plat in 1865, and of its alleged restoration in 
amended form in 1870. 

When this township piat was filed in 1864, there was no 
statute nor regulation which required the approval of the 
Commissioner. [lis authority was purely supervisory, 
ana might never be exercised. If exercised, and the sur- 
vey was not ultimately set aside, it would stand as of its 
original date. Section 2223, 4th sab-div., and section 2395, 
Sth sub-div., R.S., impose upon the Surveyor General the 
duty of making out, recording and filing triplicate plats of 
townshipsurveys. In Frasher rs. O’Connor, 115 U.S.,p. 114 
and treating of public surveys it was held, that 


- It is not necessary, as in the case of the surveys or pri- 
‘* vate land claims under other laws, to obtain the previous 
‘approval of such department before it becomes opera- 
““ tive.” 


And the Court therein further quoted with approval “a 
decision by the Secretary of the Interior, as follows : 


‘In illustration of the manner in which pnblie lands 
‘“when once surveyed, can be disposed of, the Secretary re- 
“fers to the Act of Congress approved May 1, 1796, pro- 
‘viding for the sale of lands of the United States in the 
“territory northwest of the river Ohio and above the mouth 
“of the Kentucky river. The Surveyor.General was author- 
- ized to prepare plats of township surveys, to keep one copy 
“in his office for public information and to send other cop- 
“ies to the places of sale and to the Secretary of the Inte- 
‘* rior. The present local land offices, said the Secretary, 
“are equivalent to the places of sale mentioned in the 
‘act of 1796, and, as a matter of practice, from that 
“day to the present time, the township plats prepared by 
“the Surveyor General have been filed by him with the 
“Joeal land officers, who thereupon have proceeded to dis- 
“nose of the public lands according to the laws of the 
‘United States. There was nothing in the act of 1796, or 
“any subsequent acts, which required the approval of the 
‘Commissioner of the General Land Oftice before the sur- 
‘“vey became final and the plats authoritative.” 


16 


The supervisory authority of the Commissioner over pub- 
lie land surveys is not denied. But that is not an arbitrary 
power. It does not extend to the destruction of vested 
rights by simply rubbing out the representation upon the 
face of the plat upon the strength of a mistaken understand- 
ing of a decision by State courts which was never in fact 
rendered; nor toauthorizing such a mutilation of the face 
ofa plat without (as In this case) changing the approval 
upon the face of the plat, or making a resurvey, nor allering 
the field notes of the old survey m the slightest particular, The 
record in this case clearly shows that uo resurvey was made, 
and that new field notes were not made, nor the old ones 
ehanged. The representation as to the swampy character 
of the eighty here in suit was simply rubbed off the face of 
the plat. Everything else stood and = stands Wholly un- 
changed. 

fn that remarkable mutilation of the plat the Land De- 
partment acted with full notice of the State’s claim of owner- 
ship, hot only by means of the ederal survey and plat, but 
ing XVI.) Yet, with this knowledge, the order was founded 


upon nothing more than a reported adjudication by State 


j a2 : 5 _ ‘ ‘ m.. . . 
by direct notice as well from the State authorities, (Find- 


courts adverse to the representation of the plat, which re- 
port was fulse in fact. (Finding AX.) 

The CASse is well covered by Crojpin res, Pow I}. 128 U. S.. 
699, wherein it was said: 

* [tis conceded that this power of supervision and cor- 
- rectlon by the COonimiisstom roof the General Loand ()ilice 
‘as subject to necessary and decided limitations. Nor is it 
* denied that, When thie Land Department has once made 
“and approved a governmental survey of public lands (the 
“plats, maps, field notes, and certificates all having been 
* tiled in the proper ottice), and has sold ord sposed of such 
‘lands, the courts have power to protect the private rights 
‘‘ofa party who has purchased in good faith trom the Goy- 


“ernment against the interferences or appropriations of 


‘‘corrective resurveys made by that department subse- 
** quently to such disposition or sale.” 
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The principle of this decision is equally applicable to the 
case at bar, where the confirmation to the State by the Act 
of 1866 is sought to be defeated by a blundering correction 
of the face of the plat upon the faith of a pretended fact 
which never existed. This Court should extend the neces- 
sary protection tothe State purchaser. 


If, however, this withdrawal or suspension of the town- 
ship plat, existing at date of the Act of 1866, and based 
upon a blundering misapprehension of the facts, could be 
held to adversely affect the vesting of title in the State co- 
temporaneous with the date of that Act, then the confirma- 
tion of the statute clearly took effect when said plat was 
restored in its original condition, “Within one year from 
“the passage of this Act or within one year from the re- 
“turn and approval of such township plats,” is the direction 
of the statute. The record slows (Finding XLX,) that the 
copy of the plat which the Commissioner ordered withdrawn 
from the local land office, after permitting it to remain 
there nearly one year, he caused to be replaced in that 
Office im 1868, and as it was then replaced without the 
slightest change therein, and as a basis for official business 
it was a recognition and declaration of its original correct- 
ness, quite as significant and authoritative as would have 
been a formal indorsement of approval. At any rate, the 
coufirmation ot the Aet of 1866 clearly took effect from 


| 


that date, and it was the plain duty of the Commissioner to 
have certified the lands to the State at least within one year 
from that date. 

We do not overlook the claim of counsel for appellant 
that there is no specific evidence in the record to show by 
whom or for what purpose this plat was refiled in 1868 in 
the local land office. The record does show (Finding XIX) 
that on February 20, 1868, the Commissioner of the Gen- 
eral Land Office “ made a true copy of said plat then on file 
“in his office, together with the marginal table of areas and 
“‘ certificate of approval thereon in Finding IX meationed, 
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“and upon the margin of said copy the Commissioner 
“made and signed a certificate, of which the following is a 


“copy, to wit: 


‘GENERAL LAND OFFICE. | 
“ kebruary 20, 1868. 
“T hereby certify that this is a correct copy of the plat 
of township 4 north, range 5 east, M. D. M., on file in this 
‘* Oflice. 


-~ 
- 


“Jos. S. Witson, Comm’r.”’ 


‘Said copy of said plat was also certified to in due form 
“and substance by the Surveyor General of the United 
‘* States for California, and said « Py so certified lo was there- 
“after filed in the United States Land Office for the land dis- 
66 frit the n embra NG said township four north, range fu e east, 
“Said copy in no respect, except as to suid certiticate of 
“ caid Commissioner of the General Land Office thereto, 
“ differed from said plat which was withdrawn, as in said 
“ Finding XIII mentioned.” 


This Finding clearly conducts this plat from the Com- 
missioner through the Surveyor General to the local land 
office. The presumption of its official filing almost neces- 
sarily follows. By whom can plats of public land surveys 
be filed in local land offices ? 

That it was so filed officially and so remained upon file, 
is further made clear, because his subsequent order of 
December 14, 1870, directing change of the representation 
upon the face ot the plat, required the Surveyor Ceneral to 
simply send diagrams of the change to the loeal otlice, 
thereby assuming a plat already on file in that oflice. 


LV. 


It is to be furthermore remarked, that even if the plat 
for the U.S. survey was silent upon the swampy character 
of the land, or was adverse thereto, the land would still 
enure to the State under the second clause of the 4th sec- 


” | arenes ell 
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tion of the act of July 23, 1866. The land was segregated 
by the State in 1864 as swamp and overflowed, and that 
survey conformed to the system of United States surveys. 
It was therefore the duty of the U. 8. Land Department to 
construct plats accordingly, to approve same, and to certify 
to the State the lands shown by the State segregation to be 


| 
} 


swamp. 

The State’s survey and plat of 1864 was a “ segregation 
‘map and survey,” within the intent and meaning of the 2d 
clause of section 4 of the act of July 23, 1866, and the 2d 
clause of section 2488, R. 5S. 

(a) The Surveyor General of the State and the County 
Surveyors are bound to fidelity and correctness in their 
performance of official duty by the obligations of an oath 
and bond, and act under all the legal sanctions by and to 
which the United States Surveyor General and his deputies 
are bound and held. Both make record of their official 
acts. 

An act concerning the office of Surveyor General, Ses- 
sions Laws of California, 1850, ch. 104, secs, 2, J, (pp. 
256, 7.) 

An act prescribing 
ch. 67, secs. 1, 2, (pp. 170, 1). 

An act concerning the official bonds of officers, ‘d., ch, 
21, p. 74. 


Then by “An act to provide for the sale of the swamp 


the duties of County Surveyors, id., 


‘and overflowed lands belonging to this State,’ upproved 
April 28, 1855, (Session Laws, 1855, ch. 151, page 189), it 
is provided : 


pm ‘ All surveys made under the provisions of this act shall 
“be according to instructions from the Surveyor General 
‘of this State, which instructions shall be as near as prae- 
“ ticable in accordance with the surveys of the public lands 
‘‘ of the General Government.” (Sec. 12.) 


By “An act to provide for the sale and reclamation of 
“the swamp and overflowed lands of this State,” ap- 
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proved April 21, 1858 (Session Lawes 1858, ch. 235, page 
198), it is provided : 


‘All surveys under the provisions of this act shall be 
“made according to the instructions from the Surveyor 


‘ General, and shall be made to conform to the surveys of  . 


“the public lands by the General Government, except that 
“ the lands held by actual settlers shall be surveyed after 
“what is known as the geodetic method, and such geo- 
““detic surveys shall be made to conform to the lines and 
“ boundaries established by such settlers ”’ (section 11). 


By “An act to provide for the reclamation and segres:- 
“tion of swamp and overflowed, and salt marsh and tide 
‘“Jands, donated to the State of California by act of Cor- 

approved May 13, 1861 (Session Laws 1861, ch. 


852, page 355,) it is provided : 


‘és 9? 
rree 
gress, 


‘The county surveyors of the several counties of this 
“State shall, immediately after the organzation of the 
«* Board of Commissioners, proceed to segregate the swamp 
“and overflowed lands within their respective counties from 
“the high lands in said counties, and make conrplete maps 
“ of all the swamp and ove! flowed lands, within their respec- 
“ tive counties, in legal subdivisions of sections and parts of 
“sections, together with a tabular statement of all such 
“Jands as have been sold by the State, and under what act 
“the Same Were sold, ot all lands claimed and by whom 
“claimed, and as nearly as possible by what title the same 
‘are held, and file the said tabular statement in the 
“Connty Recorder’s Office of their respective counties, 


also transmit duj heates of said haps to the Survevor 
* Gent ral of the State: Provided, howeve ce ‘| hat it shall be 


‘discretionary With ihe Board ot Comutssioners whether 


. ; ; ; ; . 
S loana aircaday surveved and egr Galed wnder any horwmer act 


“for the sale and reclamation of swamp and overflowed 
™ lands shall be segregated or surveyed niche i this act,”’ ’ * 
(Sec. 1%.) 

* The Surveyor General shall compile a general map of 
“the State in duplicate, showing all the sw amp und over- 
os flowed lands of the Stute, While h shall have been returned 
“by the county surveyors as the property of the State, 
“together with the county boundary lines where crossing 


4-—- ewe —{ 
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“the same. He shall also enter thereon the number cor- 
“responding with the affidavit; he shall also compile from 
“the testimony received and on file in his office a general 
“‘schedule of the swamp lands in the State by their de- 
‘scription; he shall also distinguish on said map the 
“lands already sold bythe State as swamp and everflowed ; 
‘*he shall prepare a report showing any cases in which the 
“swamp lands have been infringed upon by the United 
‘* States Government surveys.”’ (Sec. 21.) 
And see section 26, id. 


By **An act to provide for the management and sale of 
*‘the lands belonging to this State,” approved March 28, 
1868 (Session Laws 1867-'63, ch. 415, page 507), it is 
provided : 


“All surveys made under the provisions of this act shall 
“be according to the instructions of the Surveyor General, 
“and shall he made according to the rectangular system adopted 
“* by the United States in the survey of the public lands, and shall 
‘conform as near as practicable to the lines of the public 
“surveys; Provided, That in salt marsh or tide land surveys 
“the Surveyor General may order a departure from said 
“system.” (Sec. 19.) 


And by section 16 (/d.) the Surveyor General is required 
to issue the necessary instructions in respect to surveys. 

The act of April 27, 1863, entitled “* An act to provide 
“‘ for the sale of certain lands belonging to the State’’ (Ses- 
sion Laws 1863, ch. 397, page 591), under which the -first 
survey for the State was made, provides that the County 
Surveyor shall mark upen the map and record in the books 
of his oftice all approved surveys (Sec. 7). 

Further: ** The Surveyor General shall keep at his office 
“complete maps of the State, so far as surveys have been 
“returned to bim, upon which shall be shown all the lands 
‘*sold by the State, and all surveys of land applied for which 
“‘have been approved by him, showing, also, all lands for 
“*which certificates of purchase or patents have been is- 
“‘aued.”” (Section 9.) 
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The same officer as ex officio “ Register of the State Land 
“ Office’ was required ‘to keep in a well-bound set of 
“books a complete record of all swamp and overflowed 
“lands. * * * He shall also keep the proper plats of 
“the above-named lands, upon which plats all approved 
“locations and surveys shall be designated by their num- 
“bers; and when certificates of purchase or patents shalt 
‘‘ have been issued, the same shall also be noted on the plats. 
‘But so long as the Surveyor General performs the duties 
“of Register, but one set of aps shall be required,” (Sec- 
tion 15.) 

And by section 27 (//.) the Surveyor General is author- 
ized to issue all necessary instructions concerning surveys, 

The act of March 28, 1868 (supra), under which the 
second survey for the State was made, makes it the duty of 
the Surveyor General as ex officio Register “ to keep sepa- 
“rate, distinct and complete accounts and reeords in re- 
‘“Jation to each class of lands to which the State is or 
“may be entitled; which accounts and records shall show 
“ the number ol the survey or location, the date of the up- 
* proval, the name ot the locator, the description of the 
“land by township, range, section and subdivision of see- 
* tion. ee pes 

' Ile shall also keep the proper plats of the above-named 
* Jands, upon which all approved locations and surveys shall 
“be designated by their numbers; and when certificates 
‘of purchase or patents shall have been issued, the same 
‘shall also be noted on the plats, But so long ws the Sur- 
“veyor General performs the duties of Register, but one 


“set of maps shall be required.” (Section 3.) 


Dy section 18 of the sume act it is provided ; 


‘*It shall be the duty of the county surveyor, immediately 
“upon his receiving an application for any survey required 
™ by this Act, to endorse the date of the receipt thereon, and 
‘note the same in a book to be furnished by the Surveyor 
** General aud Kept in his office for that purpose, in the 


| 
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“regular order in which it is received, giving the name 
“and address of the applicant and the description of the 
‘land by township, range, section, and subdivision of sec- 
“tion, which book shall always be open for public inspec- 
“tion. He shall, within thirty days after receiving such 
“application, ifthe lands are subject to sale, complete the 
“survey, plat, and field notes, which shall be recorded by 
‘him in a book kept in his office for that purpose ; and du- 
as plicate copies thereof, together with a copy of the appli ‘a- 
* tion, shall be forwarded to the Surveyor General for ap- 
‘proval. The said county surveyor shall, immediately 
“upon the receipt of an approved survey, record said ap- 
‘ proval ; ; he shall mark all approved surveys upon the maps 
“ of his office, and all his said books and maps shall at all 
‘times be open to public inspection. 


And section 10, of the same act, reads: 


“Tt shall be the duty of the Surveyor General to ex- 
amine all surveys made under the provisions of this Act, 
‘and, if found correct, approve and return the same with- 
‘out delay to the county surueyor making the same.” 


Thus it is seen that the State surveys were made in the 
field, by her sworn officer in charge of her lands, under in- 
structions to conform, and in actual conformity with the 
Governmental system, 

It will be presumed that these officers acted in_ strict 
accordance with the law and the instructions, and that the 
Surveyor General, er officio Register of the State Land 
Office, made all the statutory entries in the records and on 
the maps in his office showing the land to be of the class as 
claimed. 

Bank of U.S. rs. —— 12 Wheat., 70; 


Gonzales rs. Ross. 1 20 U. . 606. 


This method of State segregation in small parcels not 
exceeding 640 acres, commencing with the act of April 28, 
1855 (supra), sec. 10, has ever since been followed. 

Act of April 21, 1858, supra, sec. 2 ; 

Act of May 13, 1861, supra, see. 26. 
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That the State held these surveys of small parcels to be 
surveys of segregation is clearly declared in the cited section 
19 (supra) of the last-named act, wherein the Legislature 


says: 


“ Provided, however, That it shall be discretionary with 
‘the Board of Commissioners whether land a/ready sur- 
“ veyed and segregated under auy former act tor the sale and 
‘reclamation of swamp and overtlowed lands shall be re- 
‘« segregated or surveyed under this act.” 


b 


So 


1866, surveys of this class as segreyation surveys. 


again, Congress recognized by the act of July 23, 


The proviso in section 4, referring to surveys ‘‘made by 
““ said State,” declares : 


“That in segregating /arge bodies of land, notoriously and 
** obviously swamp and overflowed, it shall not be necessary 
‘‘to subdivide the same, but to run the exterior lines of such 
** body of land.” 


The statute had in view every segregation survey for dis- 
pensing with (as it does) subdivisions ‘* of large bodies,’’ it 
impliedly sanctions the surveys of small bodies wherein the 
subdivision rule must have been observed. 

And this applies as well to the 2d clause of sec. 2488 (Rev. 
Stat). 

The two second clauses in question, in effect (to the end 
that titles be quieted), render the State’s record as decisive 
against the General Government as is the Government’s own 
record of the same fact referred to in the several first clauses 
hereinbefore considered, except that as a condition preced- 
ent to the operation of the second clauses “the State sur- 
““veys must conform to the system of surveys adopted by 
“the United States.”’ In every case wherein the State sur- 
vey accords with that system these provisions render the 
field-notes of the Surveyor Genera! of the State, and his 
maps based thereon, as conclusive of the character of 
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“ewamp and overflowed ” as are the field-notes and maps 
of the like officer of the United States. 

For land in other conditions, to wit, where the State’s 
survey is not on that system, or where there bas been no 
township survey by the United States or the State, shall 
“claim as swamp and overflowed any land not represented 
“as such upon the map or in the returns of the surveyor,” 
the statutes provide special remedies in their respective 3d 
and 4th clauses. 

It was nothing new in the administration of this grant to 
recognize the State’s record and map as the rule of decision 
(United States rs. Louisiana, 123 U. 8., 37); and Congress 
imparted to it, in respect to California, the form of an en- 
actment with an added property of conelusiveness against 
the Government. 


V. 


Assuming (what does not appear by the record here) that 
the investigation which resulted in the Commissioner’s 
order of December 14, 1870, and his subsequent decision of 
February, 1872, was had upon notice to and the participa- 
tion of the State and of her purchaser in that proceeding, 
these facts could not confer jurisdiction over the subject. 
(Poppe vs. Athearn, 42 Cal.) | 

The land, until Tubbs’ entry, never had been under any 
claim adverse to that of the State. (Finding XV.) The 
township survey and plat had stood regularly approved 
{and re-approved) of record for some five years before this 
investigation was initiated. Years before this initiation, 
the land had been completely severed, by the several acts 
of Congress in question, from the ** public domain,” and (in 
the language of Sec. 2479, Rev. Stat.) belonged to the State. 
Its character “ as swamp and overflowed” had been finally 
fixed by the 4th section of the act of 1866, operating of 
itself and without the action of the Secretary of the Inter- 
ior. (Wright vs. Roseberry, supra.) 
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Hence the unauthorized investigation, and the following 
order of December 14, 1870, and the decision of February 
2, 1872, work no estoppel or other prejudice to or upon the 
State or her purchaser. (2 Hermann on Estoppel, 1365.) 
The plaintiff’s settlement was not made for nearly ten 
years after the identification of the Government’s survey 
and plat. Patent was not issued to him until about three 
years Jater. As early, at least, as July 1, 1864, the State 
assumed control and possession of the land, sold it in the 
same year, and issued her patent for it in 1865. (Findings 
» ae ¢ Mp TT 
The patent to the plaintiff conveyed nothing, and is of 
no validity whatever. 
Martin vs. Marks, supra; 
Ryan vs. Carter, supra; 
Stoddard vs. Chambers, 2 Ilow. U. 5., 284; 
Shipley vs. Cowen, 91 U. 8., 336; 
Doolan rs. Carr, 8 Sup. Cr. Re })., 1228: 
Miller rs. Tobin, 16 Pace. Rep., lol; 
Weber vs. Pere Marquette Boom Co.. 62 Mich., 266. 


It is respectfully submitted that there is no error in the 
judgment of the Supreme Court of California, and that the 


same should be aflirmed. 


A. T. Britton, 
A. B. Browne, 


Altorneys for D he ndant n Error. 
J 7 


APPENDIX. 


U. 8S. Sur. Genu’s OFrrice, 
San Francisco, May 11, 1870. 
Hon. Jos. S. WILson, 
Commissioner Gen'l Land Office, 
W asuineton, D. C., 

Sir: I have the honor to submit herewith my report on 
the lands claimed by the State of California as swamp and 
overflowed lands in township 4 north, range 5 east, Mt. 
Diablo Meridian. 

The western half of this township except sections 4 and 
9 is not in controversy, being returned as indisputably 
swamp land. There are also portions of sections 15, 22, 2 
and 34 in the same eategory, as may be seen by the official 
plat. But in regard to sections 4, 3, 10, 11, the east half 
and northeast quarter of section 9, segregated by the U.S. 
Deputy Surveyor Handy as swamp and overflowed, the 
fairness and honesty of the segregation has been called in 
question by parties claiming the land as pre-emptors who 
had settled previous to the survey, and who aver that the 
lands should be classed as dry. This controversy has been 
going on for several years since 1862; has been tried, in 
respect to some of the land, several times in the State dis- 
trict courts, and has been adjudicated by the Supreme 
Court of the State. 

The only tract properly before me under the provisions 
of section 4 of the act of 23d July, 1866, is the northeast 
quarter of section 14, claimed by the State as swamp and 
overflowed, but segregated by the U. 8S. Deputy as dry 
land, aud claimed as such by Silas Tubbs, a pre-emption 
settler. Mr. Tubbs, at the late hearing of the case in 
Stockton, having exhibited a U.S. patent for that quarter 
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section, the attorney for the State withdrew from the con- 
test, so far as that quarter section was concerned. 

The other tracts named have been under my scratiny 
upon a charge of wilful malfeasance or great error of judg- 
ment on the part of the Deputy Surveyor, Handy, who sub- 
divided the township and segregated the swamp lands. 
The Commissioner of the General Land Office has in- 
structed the Surveyor General to have the land re-ex- 
amined, and if necessary re-surveyed; and if the segrega- 
tion is found to be wrong, to collect the expense of the re- 
survey from the deputy. 

But inasmuch as the deputy went off to Mexico soon 
after the survey, leaving behind him many unpaid debts, 
and has never returned to this country, it has been thought 
best to test the question, without regard to any malfeasance 
of his, solely by the actual condition of the lands as deter- 
mined by evidence. Neither of the parties litigant showed 
any disposition at the examination, either to impugn or 
defend the character of Deputy Handy. 

The evidence having shown that the segregation was 
based upon a contour line determined with a leveling in- 
strument, I determined, after a hasty inspection of the ground 
in person, to send a competent engineer tu take a series of 
levels. His report, plan and profiles are herewith submitted. 
He is the same person who took the levels in the swamp 
land cases in T. 2and 3 N., Ranges 6 and 7 East, near 
Stockton, and is perfectly reliable professionally, and en- 
tirely impartial. 

The results of his work seem to corroborate generally 
the lines as run by Mr. Holman, the assistant of Deputy 
Handy, so far as concerns the greater portion of the dis- 
puted tracts. Some exceptions may perhaps be made. 

My visit to the land was without previous notice to the 
parties interested, and my other engagements allowed me 
to spend only from 8 in the morning till noon in the vicin- 
ity. During one of my trips to examine the Westera 
Pacific Railroad as a special commissioner, on the 8th June, 
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1869, I noticed that the Mokelumne River was very high— 
so high as to seriously retard the operation of placing the 
foundation of a railroad bridge, and I seized the opportanity 
to look at the lands in question at the sammer flood time— 
‘*the June fresh.” 

I drove along the southern and western boundaries of 
section 11, and found the land level and showing the usual 
irregularities of what they call * hog wallow-land,” a term 
not easily understood without knowing the Stockton and Sae- 
ramento plains. It indicates flat lands over which water 
periodically flows in irregular currents in all directions, till 
the land acquires a wavy appearance. It was dry enough 
when I saw it, except some pools on the north half of sec- 
tion 11. I found the river on the 9th June, opposite Kiles, 
nearly bank full. Two or three inches more would have 
‘aused it to overflow its highest banks if no levees were 
there, and of course at the low places and heads of sloughs 
it would have run out at the level at which I saw it, and 
inundate the lower lands. There wasa levee of two to four 
feet high along the river for a mile or two, and a stronger 
bank at the sloughs. Throngh a sinice gate the water was 
running down with a brisk current from the river into the 
low meadow northeast of Kiles’ house. In the lowest part 
of the meadow tules were growing and water was standing 
in pools, Kiles’ house is on one of the flat knolls., [ saw 
grain growing on sections 2 and 3, and water flowing 
through it ina ditch and spreading out beyond the diteh 
through the grain. The land was rich black or brown soil, 
fertile, and well adapted for cultivation. Lhad not time to 
visit Thompson’s or Robinson’s houses nor Tubbs’, but re- 
solved to send an engineer with a level to determine what 
the unaided eye could not. It was plain to me that the 
lands were valuable as grazing lands without levees, but in 
general that levees were needed to culivate securely the 
staple crops in all years. The flood water was very cold, 
and plainly told its origin among the snows. 

I made it a point to visit the head of Jack Abell’s slough. 
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(See Goodyear’s map.) 1 there found a strong earth dam 
about 150 yards long, apparently six or eight feet bigh in 
the middle, tapering off to the higher lands on each side, 
I drove my buggy across the top of the dam. 1 questioned 
the person in charge, living in the house near it, and he 
told me the object of the dam was to keep the water of the 
river from flooding the country for several miles below. 

It was plain that it would be doing so at that moment 
were the dam not there. Several smaller sloughs were also 
leveed at the head. It is plain also that for some reason or 
other the levees are made, and the practical inference tiust 
be that they aré necessary. 

Complaint having been made that witnesses forthe State 
had been examined in San Francisco without notice to the 
other parties, [ ordered another hearing to be held at 
Stockton ov the 2Ist February last. Printed notices of 
this hearing were served on the principal parties and their 
attorneys on both sides. The claimants under the United 
States only put in an appearance by their attorney so far as 
the south half of the southwest quarter of section 11 was 
concerned, lle filed the transcript of the record of judg- 
ment before the district court of the Fifth District of the 


State, ona trial in relation to that tract, and he declined to - 


offer any further testimony in favor of his client, or to cross- 
examine the witnesses of the opposite party. Neither the 
principals nor the attorneys of parties opposing the claim of 
the State to the other tracts named put in an appearance. 
After a careful examination of the evidence in the case, 
and of the papers on file, and the plans and profiles of Dep- 
uty Goodyear, 1 see no reason to change the segregation of 
Deputy Handy, exeept as regards the south halt of the south 
half of section 11, which I class with the dry lands. In one 
of the traced copies on file in the case of a part of the 
State segregation map of 1861, which accompanies the State 
Surveyor General’s letter of April 24th, 1863, to the U.S. 
Surveyor General, this tract is not classed with the swamp 
iands. In view of that fact and the decision of the District 
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Court and the Supreme Court of the State, in the case of 
Kile rs. Tubbs, I have thought it best to adhere to the de- 
cision of the State tribunals. 

Referring to my general remarks in the swamp land cases 
nearer Stuckton, in relation to the alternations of wet and 
dry years, I remain 

Very respectfully your obedient servant, 
SHERMAN Day, 


Ly. N. Nuri wor fy) pie ral for (‘ulifornia. 


U. S. Surveyor Genera’s OFrice, 
San Francisco, 17th May, 1870. 
Hon. Jos. S. WiILson, 
Com'r (ren'l Land Oni 2. 
Washington. 

Sir: In a separate package by to-day’s mail I transmit 
the papers and testimony in regard to certaln lands 10 vi 4 
N., R. 5 E., Mount Diablo Meridian, claimed by the State of 
Cal. as swamp and overflowed, but segregated by the U. 8. 
Dep. Sur. as high, accompanied by my opinion. 

Very respecttully, your obedient Servant, 
SHERMAN Day, 
. & Surveyor (general jor California. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
December 14th, 1870. 
SHERMAN Day, Eseq., 
Surveyor (ys ene ral, 
San Francisco, Cal. 

Sir: In your letter of May 17th, 1870, reporting on the 
segregation of swamp lands in township 4 N., R. 5 E., Mt. 
Diablo Meridian, I find that the south half of the south half 
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of section 11, in said township had been adjudicated by 
jury and the court adversely to the claim of the State under 
swamp land act. 

You will therefore represent the said legal sub-divisions 
laid down on the official township plat as “swamp and over- 
“ flowed land” per plat approved June 30, 1864, by extend- 
ing the lines in red ink over the same, and express their con- 
tents, sending authenticated diagrams thereof to this Office 
and to the proper Register of the District Land Office’ I 
am very respectfully, 

Your obedient servant, 
Jos. S. WILSON, 


( ommissioner. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasninaton, D. C., Lebruary 27, 1872. 
U. S. Surveyor GENERAL, 
San Francisco, Cala. 

Sin: This office has examined the evidence in the invest- 
Imation held at Steckton Fi bruary “1. 1870, before the late 
Surveyor General Day in regard to the correctness of the 
segregation Ol SWallti] cu} overflows lands it} To vnship 4 
North of Range 5 East, Mount Diablo Meridian. as shown 
on the official plat of said Township approved June 30, 
1864. The objections to suid segregations were confined to 
the following tracts, to wit: All of section 3: the east half 
of section 4: “all ol Si ction lO: the south halt of sections ll 
and 12, and the north half of section 15. The Surveyor 
General transmitted the evidence in the ease to this Office 
in May, 1870, together with his decision, in which decision 


a) - 


. of S. 3 
of section 11, which he held to be dry lands. The General 
Land Office, in 1870, affirmed the decision of the Surveyor 


he sustained the correctness of the original segregation of 
swamp lands, as shown on the plat, except as to $ 
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General as to the 8. 4 of 8. 3} of section 11, and ordered the 
plat to be amended accordingly, which was done. 

That part of the Surveyor General’s opinion sustaining 
the remainder of the original plat as to all the lands re- 
turned thereon as swamp lands, bas this day, together with 
the testimony, been considered by this office and his de- 
cision affirmed. 

You are therefore directed to notify all parties in in- 
terest, and particularly all occupants of the land in contro- 
versy, and every person who muy have filed, or offered to 
file pre-emption or other claims thereto, in the local land 
office so far as they may be known, of this decision, and 
allow 60 days after such notice for appeal. 

Very respectfully, your ob’t serv’t, 
WiLLis DrumMonp, Commissioner. 
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C. E. WHITEHEAD, TRUSTEE, &C., VS. E. E. SHATTUCK ET AL. 1 


l Pleas in the circuit court of the United States for the northern 

district of lowa,central division, and return thereof, begun 

and holden at the city of Fort Dodge, in said district, on the 21st 

day of June, A. D. 1887, before the Hon. O. P. Shiras, judge of 
sald court. 


2 Bill in Equity. 


In the Cireuit Court of the United States for the Northern District 
of lowa, Central Division. June Term, 1883. 


Cas. E. Warreneap, Trustee of the Des Moines & Fort Dodge 
Railroad Company, Complainant, 
Ms, 
Perer Jensen and E. E. Suarruck, Respondents. 


To the judges of the circuit court of the United States for the north- 
ern district of lowa, central division: 

Charles E. Whitehead, of the city of New York and a citizen of 
the State of New York, trustee of the Des Moines & Fort Dodge 
Railroad Company, a corporation duly organized and doing business 
under the laws of the State of Iowa, brings this his bill against Peter 
Jensen, a resident and citizen of the State of Lowa, and E. E. Shat- 
tuck (or Elem Shattuck, being the same person), citizen of the State 
of California. 

l. And thereupon your orator comp iins and Suys that he is the 
owner in fee simple and has the title thereto in his own name, but 
as trustee as aforesaid, to the following-deseribed real property, 
situate in the county of ILumboldt, in the State of Lowa, viz.: Lots 1, 

2 Sand the northwest of the southeast t of see. 27. Lp ()) 
3 N., of range 29 west, of the 5th P. M., lowa, of the value 
of 85,000, 

2. Your orator further Says that he has attached hereto an abstract 
showing the source from which his title is derived and his chain 
of title LO said property, which abstract is tinarked exhibit oy and 
made a part of his bill of complaint. 

3. Your orator further savs that, notwithstanding he is the owner 
in fee simple oft said property, as trustee as aforesaid, and is entitled 
to the immediate possession and enjoyment of said property, that 
the respondent- herein claim title to said property, as your orator 1s 
informed and believes and so charges the fact to be, and — in posses- 
sion of the same, and holds the same notoriously, openly, and ad- 
versely to your orator, and, as your orator Is informed and believes, 
makes the following claim to titleand right of possession, viz: That 
the said EF. E. or Elem Shattuck, in IS64 or thereabouts, made a 
homestead entry Upon sald land and pre ‘ured il certificate of entry— 
the final certificate about the year IS7l1—and_ holds title thereto 
from the United States under such entry, and has sinee purchased 
the same of the lowa Homestead Company, which company claims 
title through the grant of Congress made to Lowa in May, 1856, 

known as the Dubuque & Sioux City railroad grant, and the 
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2 Cc. E. WHITEHEAD, TRUSTEE, &¢., VS. E. E. SHATTUCK ET AL. 


tuck, but whether as purchaser or tenant or by what claim of 
right is unknown to complainant, but your orator, from information 
and belief, alleges and charges that said claim and pretended title is 
without foundation in law or equity — is made in fraud of the right 
of your orator; that the evidence of title, to wit, said certificate of 
entry & said Lowa Ilomestead Co. conveyance, held to support such 
title in respondent-,are fraudulent amd void and were procured with- 
out legal right and in violation of law, but that the same are clouds 
upon your orator’s title. 

4. Your orator further charges that all the doings and pretences 
of respondent- are contrary to equity anid good conscience and tend 
to the manifest wrong and injury of your orator in the premises. 

5. In consideration whereof, and forasmuch as your orator can 
only have adequate relief in the premises in this honorable court, 
where matters of. this nature are properly cognizable and relievable, 
and to the end that said respondents may, if they ean, show why 
your orator should not have the relief herein praved, and may, upon 
their corporal oath and aecording to the best and utmost of their 
ability, knowledge, remembrance, information, and belief, full, true, 
direct, and perfect answer make to such matters herein as are 

charged against respondent-, and particularly may show 
5 wherein and by virtue of what authority respondent- claim 

title and seek to hold said property from your orator and 
show in what said pretended title consists and how the same was 
acquired and the evidences of such pretended titlhe— 

And your orator prays your honor to annul and cancel such pre- 
tended evidence, to wit, such entry & certificate of entry & convey- 
ance through & under the same, and such pretended title through 
said Iowa Homestead Company and all conveyances under the same 
iis the Same may be made — appear under the evidences ot title of 
respondents, and remove the said clouds upon your orator’s title to 
said property from the same, and clear the same from all cloud by 
reason of any claim of title made by respondents, and to establish 
and quiet the title in complainant (held in trust as aforesaid), and 
that he may have such other and further relief in the premises as 
the nature of the circumstances of this case may require and to this 
honorable court may seem meet. 

And may it please your honors to erant unto your orator a writ 
of subpena of the United States of America, issuing out of and under 
the seal of this honorable court, direeted to said respondent-, com- 
manding them, on a day certain therein to be named and under a 
certain penalty, to be and appear in this honorable court. then and 

there to answer all and singular the premises and to stand 
{) to, perform, and abide such further order. direction, and de- 
cree as may be made against them. 

And your orator, as in duty bound, will ever pray, ete. 

J. FP. DUNCOMBE, 
Solicitor for Complainant. 
A. KE. CLARK, Of Counsel. 


[Endorsed :] Bill in equity. Filed May 3, 1883. A. J. Van Du- 
zee, clerk; W. IL. Johnston, deputy. 
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4 Cc. E. WHITEHEAD, TRUSTEE, &¢C., Vs. FE. E. SHATTUCK ET AL. 


S Subpana ii Chancery. 


Unirep STATES OF AMERICA, aa 
Northern District of Lowa, Central Division, j° 
The President of the United States to Peter Jehsen & KE. E. Shat- 
tuck : 
We command you and each of you that you appear before the 


judge of the circuit court of the United States for the northern dis- 


trict of lowa, at It. Dodge, on the first Monday of July, it being the 
2nd day of July next (A. D. 1885), to answer to the bill of complaint 
of Charles E. Whitehead, trustee of the Des Moines & Fort Dodge 
Railroad Company, this day filed in the office of the clerk of said 
court, and then and there to receive and abide by such judgment 
and decree as shall then and thereafter be made, upon pain of such 
judgment being pronounced you by default. 
To the marshal of the northern district of Towa. 


Returnable to the July rule day, it being Monday, the 2d day of 


July, A. 1). ISS5. 

Witness the Ion. Morrison R. Waite, Chief Justice of the Supreme 
Court of the U.S., at Ft. Dodge, this the 24th day of May, A. D. 1883, 
and of the Independence the 107 year. 

[SEAL. | A. J. VAN DUZEE, 
Cl rl: O N, # a Northern District of Towa, 
by W. TH. JOTINSTON, Deputy. 


MemornanpumM.—The within-named defendant is notified that un- 
less he enters his appearance in the clerk’s office of said court at Ft. 
Dodge aforesaid on or before the day to which the above writ 1s re- 
turnable as above stated the complaint will be taken against him as 
confessed and a decree entered thereon accordingly. 

[SEAL. | A. J. VAN DUZEE, 
Cl, rk: U, Ss. &. ae Northern District of lowa, 
By W. TH. JOLNNSTON, Deputy. 


0 NORTHERN District or lowa, ss: 


, of ——, Is hereby appointed special deputy U.S. mar- 
shal to serve this writ. 


[” S, Marshal for thee Northern District of lowa. 


This writ came into my hands for service on the 30th day of May 
A. D. 1883, and [I served the same on the within-named Peter Jen- 
sen & on EK. Ek. Shattuck by service on 8. Hi, Harkness, attorney- 
in-fact for said Shattuck, on the first /st day of June, 1883, by 
reading the same to each and by delivering a true copy of the same 
to each of them personally in the county of Humboldt and State of 
Lowa. 


’ 


Ghko. D. PERKINS, 
U.S. Marshal. 
A. BEACH, Deputy. 
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Marshal’s fees: 


Mileage, 21 TE cctacdiedinn S1 26 
Service on two ......<«.<«- L OO 
Copy, Reon ier meee ee » iW 

$7 25 


[ Endorsed :] No. —. Subpcena in chancery. | Circuit court of the 
United States, northern district of lowa. Chas. Kk. Whitehead, 
trustee, vs. Peter Jensen, E. E. Shattuck. Returnable to rule day, 
first Monday in July, A. D.1883. A. J. Van Duzee, clerk, by W. II. 
Johnston, dep’t. Filed Jan’y 12, A. D. 1883. A. J. Van Duzee, 
clerk, by Ww. oe Johnston, dep't. a ; comp t’s sol, 


10 In the Cireuit Court of the United States, Northern District 
of lowa. Central Div. 


Cuarces E. Wuireneap, Trustee, Complainant, 
. i's. 
KE. E. Suarruck, 


The demurrer of E. EF. Shattuck, respondent, to the bill of complaint 
of Charles E. Whitehead, trustee, &ec., the above-named com- 
plainant. 


This defendant, by protestation, not confessing all or any of the 
matters and things in the complainant’s bill of complaint contained 
to be true in such manner and form as the same are therein set 
forth and allege d, doth demur to said bill, and for cause of demurrer 
shows— 

That the said bill does not contain any matter of equity whereon 
this court can grant any decree or give the plaintiff relief against 
this defendant. 

And this defendant further demurs to said bill for that it appears 
by said bill that it is hecessary that the Des Moines and ort Dodge 
Railroad Company in said bill named should be a party to this suit, 
in this, that the complainant shows by his said bill that he is the 
trustee of the said Des Moines & Ft. Dodge Railroad Co., and hath 
not shown or set forth in or by his said bill that he is such trustee 
us may maintain this suit without the presence of his beneficiary 

as a party. 
11 And this defendant further demurs to said bill of com- 
plaint because the complainant hath not shown or set 
forth therein that he-has title to or any interest in the real estate 
therein deseribed, in this: 

It affirmatively appears from said bill and the exhibit annexed 
thereto that the complainant claims title under the act of ( ongress 
of July 12th, 1862, and August Sth, 1546, granting all odd-num- 
bered sections within five miles of the Des Moines river, and it does 
hot appear in or by said bill that said real estate 1s within the limit 
of said grant or subject thereto or within five miles of the said Des 
Moines river 
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And this defendant further demurs to said bill of complaint be- 
cause it appears therefrom that the complainant has a plain, speedy, 
and adequate remedy at law by bringing ejectment to recover pos- 
session of the real estate deseribed in said bill, and no ground of 
equitable relief is shown or set forth in or by said bill. 

Wherefore and for divers other good causes of demurrer appear- 
ing in said bill this defendant doth demur thereto, and humbly de- 
mands the judgment of this court whether he shall be compelled 
to make any further or other answer to the said bill, and prays to 
be hence disinissed with his costs and charges in this behalf ntost 
wrongfully sustained. 

HUBBARD, CLARK & DAWLEY, 
G. H. SHUELLENBERGER, 
Sol’t’s for Deft. 


12 [ certify that, in my opinion, the foregoing demurrer is 
well founded in point of law. 
CHAS. A. CLARK, 
Of Counsel for Defendant. 


Unirep STATES OF AMERICA, eee 
State of lowa, Tlumboldt County, j oo 
I, B. HL. Harkness, being duly sworn, depose and say that I am 
att’y-in-fact for the defendant in the foregoing suit, and that the 
above and foregoing demurrer is not interposed for delay. 
lf. SHATTUCK, 
.H. HARKNESS, A tlorney. 


Subscribed to and sworn to before me this Ist day of August 
1SS3. 
(SEAL. | G. Hl. SHELLENBERGER, 
Notary Public, Humboldt Co., Iowa. 


[Endorsed :] Filed Aug. 6, 1883. A. J. Van Duzee, clerk, by W. 
I. Johnston, deputy. 


13 Clerk of the United Statescireuit court, northern distriet, cen- 
tral division: 

You will please take notice that the ease of Whitehead, trustee, vs 
Shattuck et al., No 51, equity, will be set down for trial at the next 
January term of this court on demurrer. 

Aug. 12th, 1SS4. 

J. F. DUNCOMBE, 
Sol. for Compl. 
[ Endorsed:] Filed Aug. 12, 1883. A.J. Van Duzee, el’k, by W. HT. 


Johnston, deputy. 
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C, E. WHITEHEAD, TRUSTEE, &¢., VS. E. E. SHATTUCK ET AL. 


] | Precipe for Appearance. 
In United States Circuit Court. Northern District of Iowa. 


Cuas. E. Waireneap, Trustee, Plaintiff, ) 
vs. o ol. 


Kk. E. Suatruck, Defendant. 


The clerk of said court will please enter our appearance for de- 
fendant in above cause. 
HUBBARD, CLARK & DAWLEY, 
Attys for Deft. 


| Endorsed :] Filed July 2, 1883. A.J. Van Duzee,clerk, by W. H. 


Johnston, dep-ty. 


1 Amended and Substituted Bill in Equity. 


In the Cireuit Court of the United States for the Northern District 
of lowa, Central Division. June Term, 1886. 


CHarnces Ek. Wuireneap, Trustee of the Des Moines & Fort Dodge 
Railroad Company, Complainant, 
Us, 


Prerer JENSEN & E. FE. Suartruck, Respondent. 


To the judges of the cireuit court of the United States for the north- 
ern district of lowa, central division : 

Charles E. Whitehead, of the city of New York and a citizen of 
the State of New York, trustee of the Des Moines & Fort Dodge 
Railroad Company, by leave of court first had, files this his 
amended and substituted bill of complaint against Peter Jensen & E. 
ky. Shattuck, citizens of the State of Lowa. 

1. And thereupon your orator complains and says that he is the 
owner in fee simple and has the title thereto in his own name (sub- 


ject to the claims of title of respondent), but as trustee as aforesaid, to 


the following-deseribed real property, of the value of five thousand 
five hundred dollars, situate in the county of Humboldt, in the State 
of lowa, viz: 

Lots 1, 2,3 and the northwest } of the southeast } of section 27, 
township 92 north, of range 29 west, of the 5th P. M., lowa. 

2. Your orator further says that he has attached to his original 
bill of complaint filed herein an abstract showing the source from 
which his title is derived and his chain of title to said property, 
which abstract is marked Exhibit “A” and made a part of this 
amended and substituted bill of complaint. 

5. Your orator further says that, notwithstanding he is the owner 
in fee simple of said property as trustee as aforesaid and is entitled 
to the immediate possession and enjoyment of said property, that 
the respondent herein claims title to said property, as your orator is 
informed and believes and so charges the fact to be, and is in pos- 
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session of the same,and holds the same notoriously, openly, and ad- 
versely to your orator, and, as your orator is informed and believes 
and so charges, makes the following claim to title and right of pos- 
session, VIZ: 

a. Under a pre-emption and homestead claim and entry under 
said claim in the United States Land Office. 

Lb. Under a certificate of entry of said land given by the United 
States Land Office, which by the laws of the State of Iowa is made 
evidence of title. 

ce. Under a patent issued by the Land Department of the United 
States made Upon sald land as Government lands subject LO entry. 

d. Under a deed of the lowa Homestead ('o., the grantee of the 
Dubuque & Sioux City KR. Rh. Co., which company claimed title from 
the act of Congress entitled “An act making a grant of land to the 
State of lowa, in alternate sections, to aid in the construction of cer- 
tain railroads in said State,” and a certificate of the proper otheer of 
the Land Department of the United States setting apart said lands 
to said company as a portion of said grant, 

But your orator, from information and belief, alleges and charges 
that said claims of title and pret nded title 7s without foundation in 
law or equity, 7s made in fraud ofthe rights of vour orator; that the 
said pre-emption and homestead claim and entry under said claim 
are fraudulently made and void, for the reason that said land was 
hot subject Lo pre-emption or homestead or entry under said claim 
when the same was made, and never has been so subject to pre-emp- 
tion, homestead, or entry thereunder. 

That said certificate of entry, given as aforesaid, was fraudulently 
made and given, for the reason that said land was not at the time 
and never has been subject to entry as Government land. 


That the patent issued as aforesaid by the Land Department of 


the United States, made as aforesaid, was fraudulently made and 
delivered, said land at the ume of said entry not being Government 
land and not being subject to entry. 

That the said deed from the lowa Ilomestead Co. conveyed no 


title, for the reason that said land was no part of said grant of 


LSob. 

That all of said several claims and evidences of title are fraudulent 
and void and were procured without legal rightand in violation of law, 
but that the same are clouds upon your orator’s title and interfere 
with and prevent the sale of said property by vour orator. 

lL. Your orator further charges that all the doings and pretences 
of respondent are contrary to equity and cood conscience and tend 
to the manifest wrong and injary of vour orator in the premises. 

5. In consideration whereof and forasmuch as your orator can 
only have adequate relief in the premises in this honorable court, 
where matters of this nature are properly cognizable and relievable, 
and to the end that said respondent may, if he ean, show why your 
orator should not have the relief herein prayed, and may, upon his 
corporal oath and according to the best and utmost of his ability, 
knowledge, remembrance, information, and belief, full, true, direct, 
and perfect answer make to such matters herein as are charged 
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against respondent, and particularly may show wherein and by 
virtue of what authority respondent claims title and seeks to hold 
said property from your orator, and show in what said pretended 
title consists and how the same was acquired, and the evidences of 
such pretended title— 

And your orator prays your honors to annul and cancel such pre- 
tended evidences of title, to wit: 

The said pre-emption and homestead claim and entry, the said cer- 
tificate of entry, the said patent of said land, the said certificate of said 
land asa part of said railroad grant of 1556, and the deeds and cer- 
tificates under the same, and each and every of said above-stated 
evidences of title under which respondent claims title and under 
which he claims the rights to occupy and hold said land, and to 
remove the said clouds upon your orator’s title tosaid property from 
the sameand ciear the same from all cloud by reason of any claim 
of titlemade by respondent and said evidences of title,and to establish 
and quiet the title in complain int (held in trust as aforesaid) ; and 
that he may have such other and further relief in the premises as 
the nature of the circumstances In this ease may require and to this 
honorable court may seem meet. 

And may it please your honors lo grant unto your orator a writ of 
subpcena of the United States of America issuing out of and under 
the seal of this honorable court. directed to said respondent, com- 
manding him, on a day certain therein to be named and under a cer- 
tain penalty, to be and appear in this honorable court, then and 
there to answer all and singular the premises and to stand to, per- 
form, and abide such further order, direction, and decree as may 
be made against him. 

And your orator, as 1n duty bound, will ever pray, ete, 

J. Fk. DUNCOMBE, 
Solicitor for Complainant. 
A. E. CLARK, Of Counsel 


[Endorsed:] Filed Dee. 6, 1886. <A. J. Van Duzee, clerk, by 
Ww. on Johnston, deputy. 


Lb United States Cireuit Court, Northern District of Lowa, Cen- 
tral Division. January Term, 1886. 
Cnas. E. Wiireneap, Trustee, 
vs. -Equity No. 51. 
Peter Jensen & E. E. Suarrvck. J 
JANUARY 19, 1SS6—2nd day of term. 
And now, on this day, this cause coming on, J. F. Duncombe, Esq., 

appearing for the plaintiff, and no one in person appearing for the 
defendant, the demurrer heretofore filed herein is submitted to the 
court. 


Y2—LOS6 
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17 United States Circuit Court, Northern District of Iowa, 
Central Division. June Term, A. D. 1886. 


Cuoas. E. Wuirenean, Trustee, 
v's. -Equity No. 31. 
Peren Jexsen & E. FE. Suarrvck. } 


And now, on this 24th day of June, A. D. 1886, the same being 
the 9th day of the term, this cause coming up for hearing on th: 
demurrer to the complainant's bill of complaint heretofore filed ani 
submitted herein, and the eourt, being now fully advised in thre 
premises and having filed his written report herein, sustains the de- 
murrer, Whereupon the complainant in open court asks for leave to 
amend his bill, which is granted. 


18 [Tnited States Cireuit Court, Northern District of Lowa, 
Central Division. January Term, A. D. 1887. 


Cuas. E. Warrentap, Trustee, 
's. Equity No. 51. 
Perer Jensen & FE. E. Suarrtex. J 
WrDNESDAY, January 26, ISST—6th day. 
And now, on this day, this cause coming before the court on the 

demurrer to complainant's amended bill of complaint filed herein, 
leave of court having first been obtained for filing the Same, there- 
upon the demurrer is submitted to the court, and the court takes 
the same under advisement. 


19 United States Cireuit Court, Northern District of Towa. 
Central Division. June Term, 1887. 


Coas. ik. Waren reap, Trustee, 
US. -Equity No. 31. 
ETER JENSEN & fy. Ky. SHATTUCK. 


An- now, on this 21st day of June, A. D. 1887, the same being the 
first day of the June, 1887, term of this court, this cause coming on 
to be heard on the demurrer to complainant's amended bill of com- 
plait heretofore filed and submitted to the court herein, and the 
court, being now fully advised in the premises, sustains the demurrer. 

It is therefore ordered and adjudged by the court that complain- 
ant’-bill of complaint be dismissed at complainant's cost, taxed at 
$34.66, on the ground that the same should have been brought at 
law, and not in equity. And the complainant herein praying in 
open court for an appeal in said cause to the Supreme Court of the 
United States the same is allowed; the complainant to file proper 
security in the sum five hundred dollars, conditioned to pay all 
costs awarded against him by reason of such appeal, and to prosecute 
such appeal to effect. 

20 Know all men by these present- that we, the undersigned, 
Charles E. Whitehead, trustee, of the city and State of New 
York, and John F. Duncombe and James Bb. Williams, sureties, of 
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the city of Fort Dodge, in the State of Iowa, are jointly and sev- 
erally held and firmly bound unto E. E. Shattuck and Jansen 
in the penal sum of five hundred dollars, for the payment of which 
we do bind ourselves and heirs and legal representatives firmly by 
these presents. 

Signed this — day of September, A. D. 1887. 

This obligation to be void in case the said Whitehead shall prose- 
cute his appeal to effect, and if he fail to make his plea good shall 
answer all costs made on such appeal, wherein he has appealed from 
the decision of the United States circuit court for the northern dis- 
trict of lowa, central division, in the case of Charles E. Whitehead, 
trustee, vs. FE. Ee. Shattuck and —— Jansen, the same being No. 31, 
chancery ; otherwise to remain in full foree and effect. 

CHARLES E. WHITEHEAD, Trustee, 
By J. Fk. DUNCOMBE, Sol., Prineipal. 

J 

J 


_F. DUNCOMBE, 
AMES B. WILLIAMS, 
Sureties. 
STATE OF Iowa, 
iv hate r County, } 


58. 


I, J. F. Duncombe, on oath, state that the sureties signing 
21 the above bond have uninecumbered property, real estate, in 
Webster county, lowa, of the value of over one thousand dol- 

lars, subject to execution. 


JOHN F. DUNCOMBE. 


Sworn to and subscribed before me & in my presence by J. F. 
Duncombe this — day of September, A. D. 1887. 
[ SEAL. ] W. C. BAEHRING, 
Notary Public. 


Endorsed: Within bond & sureties approved. O. P. Shiras, U. S. 
judge. 


22 Unxitrep STATES OF AMERICA, 88: 


To E. E. Shattuck and Peter Jensen, appellees : 

You are hereby cited and admonished to be and appear, within 
thirty davs from this date, at a Supreme Court of the United States 
now being holden at Washington, D. C., pursuant to an appeal this 
day perfected in the office of the clerk of the cireuit court of the 
United States in and for the northern district of lowa, central division, 
in asuit wherein Charles E. Whitehead, trustee, is appellant, and you 
ure appellees, to show cause, if any there be, why the judgment ap- 
pealed from should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable O. P. Shiras, judge of the circuit court of 
the United States, northern district of lowa, this — day of 14th, A. D. 
LSS7. 


O. P. SHIRAS, Judge. 


we 
adidas ee 
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— 


tember, 1SS7. 
G. H. SHELLENBERGER, 
Alt’y for Defendants in Error. 


2) In the Cireuit Court of the United States for the Northern 
District of lowa. 


x fA J Van Duzee, clerk of said court for said disirict, do hereby 
certify that the foregoing transcript contains a full, true, and com- 
plete copy of the papers, pleadings, proofs, and orders of the court 
and all record entries Ina certain cause In said court wherein Chagles 
I’. Whitehead, trustee of the Des Moines and Fort Dodge Raiiroad 
Company, is complainant and Peter Jensen and E. EF. Shattuck are 
respondents, appealed to the Supreme Court of the United States, as 
full, true, and complete as the original- of the same now remain on 
file and of record. I further certify that the original citation, with 
the return of service thereon, IS hereto attached and returned iis part 
of this transeript. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at my otlice in lort Dodge, Ith said district, this 
2ist day of September, A. D. 1887. 

[Seal District Court U.S., Northern District of Lowa. Fort Dodge.] 

A. J..VAN DUZEE. 
Clerk U.S. C. C1, Northern District of lowa, 
By W. HL. JOLNSTON, Deputy. 


$5.00 fees, paid by J. I’. Duneombe, sol’r for complainant. 


indorsed on cover: N. lowa C.C. U.S. No. 1086.) Charles EF. 
Whitehead, trustee of the Des Moines and ort Dodge Ratlroad Com- 
pany, appellant, vs. E. E. Shattuck & Peter Jensen. Filed October 
1, 1587. 


[ hereby accept service of the above citation this 14th day of Sep- 


a. . : oa” - ~——- © — 
re fees , ‘ | =r 


» 
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am 


Supreme Court of the United States. 


OCTOBER TERM, 1890. 


No. 12% 


CHARLES E. WHITEHEAD. TRUSTEE. ETC 
APPELLAN' 
Vs 
kK. BF. SHATTUCK. et al 
APPEAL FROM THE Crirevir Court oF THE L NITED STATES 


roR THE Nerruern Distrrier oF lows 


REPLY TO APPELLANTS ARGUMENT 
BY J. F. DUNCOMBE 


Supreme Court of the United States. 


OCTOBER TERM, 1890. 


CHARLES E. WHITEHEAT). 
Trustee; etc... Appellant. 
No. 128. 


VR. 


kK. E. SHATTUCK et. al. 


APPEAL FROM THE Crrevir Court or THE Unirep Strares 
FOR THE NcrRTHERN District oF lowa. 


J. F. DUNCOMBE for Appellant. 


[. 
This case is one, as before stated in argument. of 
a large number of cases pending in the United States 
Circuit Court for the Northern District of lowa, in- 
volving the question, whether under the Iowa statute 
which gives the right to a party, not in possession, to 
bring suit in equity in the State Court to remove clouds 
upon title. such as defendants’ evidence of title cre- 
ates, and to quiet appellants title. this suit can be 
maintained in the United States Court. 
The question was argued and the opinion filed in 
one of the cases. (Whitehead. Trustee. vs. Entwhistle. 


27, Fed. Rep. 778) but no decree rendered in that case. 
and that and the other cases have been since contin- 


ued awaiting the decision of this court in the case 


now pending. 


The cases have been so continued by consent of 
all parties, for that purpose, and this case was ap- 


pealed, as fully understood by all parties, to obtain a 
decision solely upon the question of jurisdiction. 
The opinion of the court in the case argued and 


decided (27 Fed. Rep. 778) shows that the question of 


jurisdiction was the only question discussed or even 
referred to by the court. 


Now, certain new questions are made in the brief 


of the learned counsel, which if determined . against 
complainant would, unless the question of jurisdiction 
is settled, leave the other cases in the same condition 
as When the appeal was taken. 

We shall. however. briefly notice some of these 
new points. 


3 

The first point made, is, that “appellant does not 
show that he has title to the real estate in controversy.” 

We answer, the billavers that complainant *‘is the 
owner in fee simple and has the title thereto in his 
own name,” but that he is trustee for the Des Moines 
& Fort Dodge Railroad Company. (Ab. p. 7.) Appel- 
lant further avers, “that he has attached to his orig- 
inal bill of complaint filed herein (Ab. pages 1, 2. 3. 
an abstract showing the source from which his title is 
derived and his chain of title to said property.” and 


ee — 


* 
-- 


he makes this abstract a part of his amended and sub- 
stituted bill of complaint. 

This is certainly a sufficiently explicit allegation 
of title. to prevent any intelligent person from mis- 
taking what appellant's title is. But the learned 
counsel contends that it was necessary to allege that 
the lands in controversy were within five miles of the 
Des Moines river. The acts of Congress set out in the 
abstract, only granted lands within five miles of the 
Des Moines river. 

Complainant says he has the title in his own name 
and received his lands under these acts, and if he did. 
the lands must have been within the grant. 

No complaint is made that the abstract is defect- 
ive in form, or that it fails to show a perfect chain of 
title if the grant included these lands, and that is 
what the bill in substance, at least, clearly alleges. 

The evidence of title need not be plead. 


LI. 

It is contended that the effeet of appellant's bill 
‘isa claim of title in the alternative. — 

The learned counsel faiis to show in what respect 
the claim of title is in the alternative. Because an 
abstract shows a tax title deed and sheriff's deed to 
the same person.and these are all set out in an abstract 
of title. is the claim of title in the alternative 

Certainly the abstract set out in this case does no 
more than to allege different acts of Congress and of 
the State Legislature necessary to perfect the tithe In 
appellant. 


III. 

The third point of contention by the learned coun- 
sel is ‘‘that appellant’s bill shows that he is a trustee 
and makes no showing that his trust is of such a na- 
ture as to enable him to proceed without the presence 
of his cestuis que trust.” 

The bill of complaint expressly avers that ‘‘he has 
the title in hisown name.” (Ab. p. 7.) It does not 
matter, therefore, to defendant whether he isa trus- 
tee or not. : 

If the defendant sought to defeat appellant’s right 
on the point made, it would be necessary to set out his 
defense in his answer. and then prove it. 


lV. 

We deem it unnecessary to enter upon the discussion 
of the fourth point made, as it has been discussed in 
our former brief. 

The question is, cana United States court of equity 
enforce an equitable right which a State law has 
enlarged? 

There is no question but what a government pat- 
ent isa cloud upon any adverse title. It is no less a 
cloud whether the holder of the patent or his adver- 
sary is 7n or out Of possession. 

The old rule of equity says. if the person claiming 
by some other title is not in possession, his title must 
be tried by a jury. The state of lowa understanding 
how small achance one cleiming adversely to a patent. 
or a certificate of entry. or any adverse claim of one in 
possession asa settler has. to secure his rights. steps 


__ a itt. et 


in and says to the claiment ou? of possession you may 
have this equitable right, the sameasif in possession. 
you may quiet your title. you may remove these clouds 
from your title, as well when you are out of posses- 
sion, as When 7n possession. 

The right is exactly the same in either case. The 
result is the same as to the title. or evidence of title. 
The evidence to reach the result is the same in either 
case. The decree may be the same. 

The argument, therefore, about a jury trial, about 
an adequate, speedy legal remedy, about the statutes 
prohibiting equity suits in cases having a plain, ade- 
quate, and complete remedy at law, it seems to us, as- 
sumes a state of facts that does not exist in this case. 

What difference does it make to any one seeking 
to quiet a title, or remove the clouds on his title. 
whether he is 7x or out of possession? 

Suppose in this case that appellant had been 7x 
possession, could there be any doubt that in equity he 
could quiet his title against defendant holding his four 
claims of adverse title? (Ab. p. 8.) 

Suppose defendant ov? of possession had sued ap- 
pellant in possession in ejectment, could not appellant 
have alleged fraud in the procuring of each and all of 
defendant sevidences of title. and tried his case atlaw? 
Yet it will not be denied that appellant so sned, could 
file a bill to quiet his title. and remove the clouds 
therefrom, and thus preventa trial by jury. 

The distinction that the Supreme Court of the 
United States makes in the cases referred to in our for- 
mer brief, and those referred to by the learned counse! 
as we understand it. is. that while no new eqnitabl 
right can be created by a State statute, yet the enforce- 
ment of an equitable right may be extended by a State 


statute to one who before could not exercise such a 
right. 

Kquity has grown up froma very small beginning. 
Equitable jurisdiction to persons in different condi- 
tions has been very greatly extended. 

With a hostile community favoring men who are 
in possession, a jury trial in that community is a sub- 


stantial refusal to protect property. and the rights of 


persons who are not in possession. 

The Legislature of the State provided for this. 
The privilege of trying, in a court of equity. the same 
right when of of possession as when 7” possession. 
was given by the State. 

The State has by repeated decisions sustained this 
extension to one not in possession, and as we under- 
stand the decisions of the Supreme Court of the United 
States, before referred to, this court has done the same 
thing. 

We cannot see the lack of harmony in the decis- 
ions of this court that the learned counsel finds. or 
that the learned Judge who delivered the opinion. re- 
ferred to seems to find 


\; 

The fifth point made by the learned counsel. as to 
the decisions of the lowa court on the question of the 
right of one not in possession to maintain an action in 
equity to quiet title. is fully answered by the cases 
cited in our former brief, and by the learned Judge 
in his opinion in the Entwhistle case before referred 
to. and in the cases referred to by him. 


VI. 

The sixth point, relates to the same question al- 
ready discussee. d 

The appellant claims more than simply a Jega/ 
title. He avers that defendant has certain evidences 
of title that are clouds upon his title; a patent; a cer- 
tificate of entry made by the laws of Iowa evidence of 
title: certain deeds made under a certain grant claimed 
to include these lands. 

These evidences of title, except the last are alleged 
to have been fraudulently procured. 

If any of them are clouds upon the title of appel- 
lant he isentitled toa decree in this case removing 
them, whether he may have a writ of possession 
awarded or not, or whether after having his title 
cleared up and quieted he is then turned over to his 
action of ejectment. 


VIL. 

In reply to the seventh point made by the learned 
counsel, we will only call the attention of the court to 
the cases attempted to be criticised. 

If these cases do not sustain our position, no argu- 


ment of ours will do it. 


VIII. 
The learned counsel jocularly refers to the decrees 
made by the United States Circuit Court quieting the 


titles of these Des Moines Riverlands, by suits in 
equity. by parties not in possession which lands have 
been in litigation formore thana third of a century. 


Our reference to these decisions did not, as coun- 
sel seems to desire it to appear, relate to any one ‘‘col- 


latterlly” seeking to disturb worthless titles, (which 
would be the case if the court has no jurisdiction in 


equity in this case), but to the holders of titles under 


these decrees. 
Having answered the points made by the learned 
counsel, we submit the case, only anxious that it may 


be decided upon the very important question of juris- 


diction, and not upon some question not presented im 
the court below. 

J. F. DUNCOMBE. 

Sol. for Compt. Appellant. 
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Lhis was a bill in equity to quiet title and restrain waste 
filed by t he bank against the appe lant, Rey nolds. ‘| he prayer 


of the bill was for a decrees quicting the title of the bank tn 
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the property and enjoining waste by Reynolds. A decree was 
entered quicting complainant's title and declaring the deed 
to Reynolds void—this being the deed complained of in the 
bill of complaint under which he claimed title. Reynolds ap- 
pr aled., The Supreme Court athrmed the decree. 

This case was tried on bil! and ANSWCF On motion of com- 


plainant. on the contention that he was entitled to the decree 


bill upon the admission, and notwithstanding 


prayed for in his 
the denials of the answer 

On the trial, Reynolds, Lppr llant, contended that the 
court had no jurisdiction to quiet the title of the appellee as 
against a deed averred by the bill and not denied by the ans- 
wer to be void on tts face 

The court, (p. 410) say, that a state law, “can give a 
substantial right of such a character that when there is no im- 
pediment arising trom the residence of the right parties, may 
be enforced in the proper federal tribunal whether it bea 
court of equity, admiralty or common law,” quoting ex part 
McNeil, 13 Wall. 236, 243 

Phe court after arguing th question go on to say, that 

“The State of Indiana, where the present case arose, has 
declared by statute what kind of a claim against real estate is 


such a cloud upon the title as will s ipport a suit to remove itt. 
Sec. 1070, Rev. Stat. of Indiana, 1881, provides as follows: 


‘*An action may be brought by any person, either in or 
out of possesston, or by any one having an interest in remain- 
der or reversion, against another who claims title to or inter- 
est in real property adverse to him, although the defendant 
may not be in possession thereof, for the purpose of determ- 
ining the question of title 

‘This act,” say the conrt, “confers upon any one, against 


whom another, whether 2 ut of possession, claims an ad- 
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sucn aright in equity, under state statutes, is Chapman vs. 
brewer, 114 U.5S., p. 170 While this case does not decide 
the precise peint in controversy, it decides the precise princti- 
ple that gives this court equitable jurisdiction under our lowa 
Statutes (see page 158). The court decided the case under 


the Michigan statute and referred to the cases of 
Clark vs. Smith, 13 Pet. 195-203 
Broderick s Will, 21 Wall. 503, 
VanNowden vs. Morton, 09 U 
Cummings vs. National Bank, 
Holland vs. Chall n, 110 U.S 


Reynolds vs. Crawfordsville Bank, 112 U.S. 405. 


The court say, referring to the Michigan statute, “In such 
a case a Circuit Court of the United States, having otherwise 
jurisdiction in the case, will, as a general rule, administer the 
same relief in equity which the State court can grant.” 

It is true the Supreme Court in Chapman vs. Brewer did 
not rest the case upon the jurisdiction arising from the Michi- 
gan statute, alone, (for the court held equitable jurisdiction 
existed under the bankruptcy act) but that does not affect the 
position taken by the court upon the effect of a State statute 
granting a new right or enlarging an old right. 

In these Des Moines river land cases, it has been our lot 
as an attorney for claimants occupying the exact position of 
defendant in this case, to represent the other side of this case, 
but always unsuccessfully. Repeatedly cases have been 
brought by parties not tn ssession, in the U.S. Circuit 
Court at Des Moines to quiet title, and remove the cloud 

by patents, and certificates of entry, against parties in 
posst ssion of the property 

We do not think that less than from one to three hundred 
decrees have been so entered, which, if the court had no jur- 
isdiction in equity, are void 

If the decrees are nullities, then the statute of limitations 
has run against law actions, as would be the fact inthe case 
on hearing 

The case of Wells, Fargo & Co. vs. Miner, 25 Fed. Rep. 
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Supreme Court of the United States. 


OCTOBER TERM, 1890. 


CHAS. Ek. WHITEHEAD, Trustee, ete., 
Appellant. 


vs. 


KE. k. SHATTUCK, er At... 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF IOWA. 


Cas. A. CLARK, for Appellees. 


BRIEF FOR APPELLEES. 
I. 


The demurrer to appellant’s bill was rightfully sustained by the 
court velow, because appellant does not show that he has title to the 
real estate in controversy. ‘The allegation in his bill that he is 
“owner in fee simple and has title thereto in his own name” stands 
for nothing. The appellant must plead facts showing his title. 

“If facts are not stated in the bill, from which the court will infer 
a title in the plaintiff, although the bill does contain the assertion that the 
plaintiff has title, the defendant may demur; the averment of title in 
the bill being not of a fact, but of a consequence of facts.” 


Story’s Eq. Pl, See. 730 
“The want of interest of the plaintiff in the subject matter of 
the suit is fatal upon demurrer.” 
Story’s Eq. Pl., Sections 508, 260, 261, 318. 
Outside of the general allegation of title, the facts alleged by 
plaintiff to show his title, are by reference to the abstract attached to 
his bill of complaint, marked exhibit “A”. (Record page 7.) 


This abstract is found on page three of the record. It shows a 
claim of title under the act of August 8th, 1846, or under the joint 


-) 


resolution of congress of March 2nd, 1861, or under the act of July 
12th, 1S62, all relating to the Des Moines River lands, so-called. 

But there is no allegation in the bill that the lan In contro- 
versy are within the geographical limits of this grant, or in any 
haber suby ct to thr grant. Thi cL pope Levant charming under the 
grant must certainly state facts sufficient to show that the land. wis 
subject LO the erat ana pissed by it. 

The grant Wis limited to lands within live miles of the Des 
Moin S river. There IS ho alle Catlon) threat the larids in COUTPOVEerTSY 
are Within that distance of the Des Moines river. 

Again, the original act of 1846 required the alternate sections 
of lands granted thereby, to be selected by agents of the state. If appel- 
lant claims under this act, no such selection is alleged or shown. 

The joint resolution of Mareh 2nd, 1861, only relinquishes the 
title to lands erroneously certified under the act of I1S46. There is 
no allegation that the lands in econtrove rs \ had heen so certified 


t ’ 


prior LO the passage Oj this joint I <olut (>2) 
The act of J uly 1? th. 
otherwise disposed of by the United States before the passage of this 


IS62Z. is limited to lands not “sold or 

act, except these released by the United States to the grantees of 

the state of lowa, under the joint resolution of Mareh 2nd, 1862.” 
The appellant's bill does not show that these lands were not so 


sold or otherwise disposed of prior to the passage of said act of 1862 


I | 


The effect of appellant’s bill, taken in conneetion with his ab- 
stract of tithe, 7s a claiin OJ fithe in the alternative, hamely: that appel- 
lant has tithe under the act of 1846, or under the joint resolution of 
ISGL, ov under the act of July 12th, 1s62 

Waiving, for the purposes of the argument, the potnt that no 
facts are pleaded showtlng thy la ids an CONLPOVersy are subject toany 
of these OTAnts, such plea of tithe an the alternative iS 8O verge 
and indeterminate that a demurrer should be susiained to the bill. 


hy. PTO ed. Sections 248 to 250 


Lt] 


The appre lant by his bill shows threat bie isn trustee. and makes 
ho showing that his trust is of such a nature as to enable him to 
proceed without the pore sence of his cestui (pine fyrust. 

The general rule is that In suits respecting trust property, 
brought either yy Or agaist trustees, the cestuis (pine fyust. as well 8 


the trustees, are nee SSclP\ parties 
Nfory s hy am Section yA i 
It is true that this court has decided that in an action to obtain 
the possession of trust property, the trustee may proceed without 
making his beneficiary a party 


’ > .) ’ : m? 6 
(ary Bw Brow i” | pe | a: | j2 
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Ih) that Case, however, thie natiye of thie frust clearly appeared upon 
the face of the record, and it was shown to be of such a character that 
it was not hecessary to jon the cestiui qpine frust as a party, with the 
trustee. The same remark applies to all of the authorities cited by 
this court in the above case. ln eve rv one of them it appears Upon 
the face of the record, that the presence of the cestul que trust was 
not requisite to a full determination of the suit between the parties. 

lis the ease at bar, however, the nature of the trust is in no 
manner set forth. It Thay Very well he that the appellant holds the 
legal title, under a written declaration of trast,bv which he is to be 
bout 1) “ll the particulars by dire ctions of his cestn que frust touch- 
Ing the management and control of the property, and touching all his 
acts and doings In relation thereto. 

The averment in the bill warrants but one conclusion, namely ; 
that the appellant holds the dry legal title to the land, 1” trust for 
His bene fclary named in the ball, 

es [hn such CuSe the cestui (pice frist 1s entitled Lo the actual posses- 
s10on and enjoyment of the property, and LO dispose of it, or to call 
pot the trustee to execute such conveyance of the legal title as he 
(lirects In short the cestur que trust has an absolute control over the 
beneficial interest, together with a right to eall for the legal title, 
and the person i whom the legal title vests Is a simple, or dry 
trustee, 


. . , ‘ - 
? Perry on Trusts, Second Edition, See. 520 


“ if is further to be remarked that there can be but few of these 
dry trusts, for where there Is no control, and no duty to be performed 
by the trustee, it hecomes a simple Lise which the statute of uses @X- 
ecutes for the cestu’ que trust, and who thus unites both the legal and 
beneficial estate in himself.” 


o 
? Perry on Trusts, Section 521 


The statute of uses is in foree in the United States and vests the , 
le onl title in the bene ficlary 


1 Perry on Trusts. Sections 208, 209 
It Is itl force 1) thie state of lowa 
Pierson is, Armstrong. | lowa. 28"? 


It I< obvious that under a trust. which sO) far as the averments 
of the bill are concerned, may vest the full legal title in the cestui 
cite fyust: such costa cpu frust is a nee ssary party to the suit. 

lor while there are cases In which a trustee may make a suffh- 
cient showing to enable him to maintain a suit without the presence 
of his cestui que trust, yet it devoives upon him to make such affirm- 
ative showing in order to take lis case out of the genera] rule, and 
the appellant has wholly failed to make such showing in the case 
at bar. 

‘A person may be appointed the agent or representative of 
others. in such a manner that he mav sue and be sued alone, and 


without joining such other persons; but the satention to constitute 
such cil) absolute It pore SeQTPLATL Ve watisl ve Vj clea ly (ppear., Trust Cs are 
not such agents or representat Ves They do not OW) the property 

. ] ! 


beneficially. though the legal | | them: they are in some 


: 


sense the agents and repr Latiy { tl  cOstL que frust: but they 
are not agents for the pu bl | ding thi prope rty against d- 
Verse claims of third lis, hnowledge, aud hehind thie 
hacks of the veal owne) 


bv- inference 
ins : : “he i 
or otherwise , ras, tl «, rightly sustained by 


Prensa) 


demurrers in 

v Mr. 

As this opinion was not filed in 
in) the rt'- 


. follow- 
Ing impr 

‘Section 72: | vise Lut : ‘suits in 

of tl f the United 

HW ahve Case Viluk an. a | pile e, and complet re medy 

| } supreme court in Lewis vs 

declaratory 

(>| the recorded 

history of Engl equity jurisprudence by express declaration of 

the coustitutiol t nited Stat Lis proved*#that ‘in suits at 

common law, where th alue in controversy shall exceed twenty 

dollars, the righ lal by jur hall be preserved,’ If. then. a 

plain and adequ Hed Is at | a a fi nidant Cihhot be 


' 


called Upon | ul ighits to th STO ‘ equity, 
’ | : | 


Lipp vs 


an: VS ,t)- 
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os * 
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“Tf then, it be true that the state statute can, by enlarging 
equitable rights ana remedies, coufer Upotl the United States eourts 
equitable jurisdiction in a case wherein there exists a plain and 
adequate remedy at li, it follows that indirectly, but effectually, 
Stile legislation lias ubroguted section 725 of the revised statutes, 
which expressly forbids the United States courts from taking juris- 
diction in equity in cases wherein the remedy at law is adequate, and 


Was annulled thie constitutional provision ead nT, thi, riaht of trial hy jury.” 
Wliate head. Trustee. i's bentichistle. 4 be cl. Ri }. Tl 


That a statute of a territory having this effect in the federal 
courts is vold has been expressiv decided by this court. 


iv het, ,. 2a p>, ied. ] | llow : bei) 


lt is obvious that a statute of ai stat having the effect of deny- 
Ing atrial by jury at common law is likewise void as te the federal 
courts, or rather J iking more accurately, that it has no applica- 
tion to them 

For thes reasotlis tha decisions of thre SUpPretie eourt of lowa 
touching thie idministration of th remedy Ihi the state courts, under 
the statute rehed upon by appellant, can have no weight as to the 


lf tha S'LpPerin eourt of oOwi, iti thy ik of the provision in 
Article 1, Section 9 of the state constitution that: 

Dhe right of trial by jury shall remain inviolate, but the general 
assembly may authorize trial by a jury of a less number than twelve 
men i diterior cou ts:”’ — has seen tit to hold, that the statute in 
question takes awa \ thy right of trial Dp yury in the state courts, In 


But that such a statute of the state cannot, in the federal courts, 
bry thy riolt of trial by yur owuaral teed 1) the Seventh Amend- 
ment an thos COUTTS, ania cannot Conrer iurisdiction Upon the courts 
of equity where there is a plain, speedy, and adequate remedy at 


: 


law. under Section 723 of the Revised Statutes 1s too plain & propo- 


Shicory Tod Peeorlpyyre argument 


App llee. however, does not admit that the supreme court of 
lows has encroached Upon the Provision of the state constitution 


above ert dd. as 1s claim 7 by counse | for ‘hyp lant in his argument. 


Phe cases relied LEpvOrk DV capoy lant are, 


Li if Ig ee Noutle. ? lowa., 


| ces is elmore ns lowa. wih 


These cases arose under the following provisions of the Code of 
Iowa. IS75. regulating the trial of civil action 
See. 2507. “ All forms of action are abolished in this state; but 
the proceedings in a civil action may be of two kinds, ordinary or 


equit ible. 
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suit wrong- 
“ordinary 
in the trial court. 


lo recover re af 
The plamtiff, 


if Succes esful, become ~ entitled to a writ ol possession. 

So Ht) the CuSse of Laves is, HW elimore. Os lowa. wee relied pon by 
appellant. That was origin lly anaction atlaw. The plaintifl filed 
a substituted petition, anil It IS Sais 

“ After this pleading was filed, the cause upon the application 
of plaintiff, was transferred to the equitv dock: a and tried as an aet- 
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Liie Opinion 


JOT) SH It ehaanes r\ in f TRA lhisists that this action Wis errone- 
ous for the reason that he is in pessession of the land and that plain- 


titls Proper remedy isan action at law to recover the POssessroll. 
OCs Hot crppeatr, however, that the defendant « ACE pote d to the 


’ 
; 
‘ 
‘ 
‘ 


lt 
' 


action of the court below, so as to enable him to take advantage of 

this alleged error in the supreme court, and it is fairly open to 

nference that this is the ground upon which the aetion of the trial 
eourt was affirtned 

lor the sUp rede court wa has often decided that the right 

by jury, grthial initeed Ly Lie tate constitution, cannot be ab- 


rogated or eneroached upon by 


Puprows vs. Nlate. | 

Nanto vs. State, 2 lowa, 

Nate va. Kauthman. 5 

Me Martin vs. Bingham, 
Marshalltown vs. Forney. 5 
Henderson vs. Peainhow. 
(falliers vs Pe pryne rs, 706 Lowa 
Keokuk vs. RR. Co., 77 lowa 
kshelman vs. RR. Co. 67 Tow 
Kelsh vs. Duersville. GS lowa. 18 
Dlaiy. Ble. Co.. vs. Walker. 50 


As prevdnnte | cotit bry t] - ; \ } Whitehead. iv usher. }'2 Fyt- 


whistle. PF Ked Rep.. an, C1 ipra, this court has often decided 

th) if pede itl} eiectment ie nnot by maintained wha re the de- 

fendant isan } Se esion of real esta and the complainant claims ulli- 
1 legal title. In one ease this court said: 

‘It is the universal practice of urts of equity to dismiss the 

grounded upon a merely legal tith In such case the adverse 

party has a constitutional pighe ty, a trial i pry ‘ In the 


, ’ ~ 
present case Lilie bill Seeks to eniorce a mere ly é I An action 


sii epectinent ‘SM éfti ad (pute Ve wey * 
And 1) hat ense thie Objection Wet having heen raised by ile- 


murrer it was held that it was “the dutv of the court sua sponte to 


recognize it and vive if effect.” 
Lewis is ( ocks. a 
In another ease it was snid 
“This ease is, therefore, an ejectment bill brought on an equit- 
able title e Their (the defendants) POSSESSION) is ood 


against all the world except the true owner... As the bill asserts no 


CQuIty acamst them, they have the meoht to stat don their possession 


} 


until compelled to yield to the true title, and to demand a trial by jury 
. ! “be , , , rece ' aa ™ ‘ 
ol the (PHeshion ahiether Tlie pla Witt has the true title, hie plaintiff Cie 


not deprive them of that right by neglecting to acquire the legal 
title, and Upon thi eround Of t r% Cpurit iby title ask thre ta of a eourt 
oO} equity She can turn the defendants out of possession only upon 
the streneth ()1 thy hoor | titl whieh IT rritist first acquire, Having 


doje this if Court at Janay ) airy piroype Peg ula sii which lh bring hey Svat. 


beussel 4 (read gee ‘- ede 
In anoth rease it Was =idt 


“The fatal objection to the suit is that it is in fact an attempt by 


} 


i | ao sy é; : 
the party claiming the legal title to use a bill in equity, in the nature 
, ; : . } , j : ° ret ‘ 
ofa biil of inter pou lied Siubpaction ih erectiment Phe record makes 


: 


, ‘ } hiya i ; P ia 
this apparent lt is cle ste ta cretion tn epectinenl 


} ,? j ? j ? 
would barns (thored do appe (eat pretint mind reheat remedy 
f i; ; 
— op sf ; ’ =~ P 
Nillian . hhh sf pedrii . }4) | 7 tees 


Ino anothe crise of Wes slic 

‘The bill in this case is in substance and legal efleet an eyect- 
men Dil The tith cLpoproaes by the bill to be mer l\ legal, and the 
evidence to suppor ib appears to by irom doctuments necessible lo 
either party, and no particular circumstances are stated showing the 
necessity of the courts tnterterimg « Ither fo prt venting suit, or other 
vexation or for preventing an tnjustice irremediable at law.” 

And this « irl decired ae thrat Crise thiat the plaritiel Phitist pPro- 
eeed at law because the defendant had a constitutional right to a 


trial by jury 


} i " 5 , Re a '¥ , ’ ’ . 
Maan other Gdecispohlis OF this court ni: hte bikie thie “re Views 


As overturning the settled doetrine of this court. announced in 
the long line of adjudications above referred to, the learned counsel 
for appellant cites two cases, 

Holland vs. Challen, WAU. S.. 515. 
Reynolds vs. Bank, (V2 UL S.. 405 
It would be strange, indeed, if} Holland vs. Challen announced a 


doctrine in direct opposition to that of Killian vs. Ebbinghaus, found 
in the same report and quoted from above. And Holland vs. Challen 


} 


dloes not in any manner conflict with that case, or the other decisions 
of this court. Ov the contrary,.it is expressly stated by the court 
that the defendant was not in possession of the land in that ease. The 
court said (page 21: ‘The property in this case, to quiet the 
title to which the present suit is brought, is described in the bill as 
unocenpied, wrlid. and nneultivated land. An action 
tor ejootme Th mould not Lin ‘78 if has MO OCT " 

And on page 25 this court said : 

No adequate relief to the owners of real property against the 
adverse claims of parties of 7 poss sscon, can be given by a court of 
law. If the holders of such claims do not seek toenfurce them, 
the party in POSSESSION, or entitled to POssession - the actual 
owner of the fee—is helpless in the matter unless he can resort to a 
court of equity. . , Should suit be brought in a 
federal court under the Nebraska stutute «os against df party an poe 
RORRIO The there would he foree in the objection that a legal title wae 
wmithdpaien trom aeourt ot lame /, it that iz not this Wake. HOT is if or 


such CURES Ve Oe speaking.” 
// Viland is. Chal. iP LP} ap s ° 1. 


This case, then, is against the views urged by appellant and fully 
sustains the action of the court below 

So as to the other ease relied upon by appellant, Reynolds vs. 
Bank. 112 U.S... 405. That was not a case where the defendant was 
shown to be in possession of the real estate. The allegation in the 
bill Wiis: 

“That Reynolds, the defendant, for ‘he purpose of annoying com- 


plamant, ane « ustingd if ¢ PT | pron its tat] a and he Laying if ay, gcthing 


possession claimed.” ete. (Page 406. 

It is no where averred by the bill that Revnolds was in posses 
sion 

The bill further set forth that Revnolds 

Was sx pting a title paramount to the bank and was threaten 
ing to commit waste, and was insolvent.” 

~The prayer of the bill was for a decree quieting the title of the 
bank and enjoining wiste by Reynolds Page hy 

The answer did not set forth or claim that Reynolds was in pos- 
session. The court found: 

“That the material averments of the bill, as amended, were 
true, excep the averment as to waste and threatened waste,’ | Page 
Jibs, 

And thereupon entered i decree quieting plamtitf’s title. The 
opinion in this case states the various objections of the defendant Rey- 
nolds to the decree of the court below. l hese objections were 

1. ‘That the eourt helow should have dismissed the bill on Rey- 
nold’s motion, because the complainant failed to file a replication in 
due time. Page 408. ) 

”. That the court below, “had no jurisdiction to quict the title 
of appellee as against a deed averred by the bill and not denied by 
the answer to be void on its face.” Page bine, 

3. That the appellee’s title was itself doubtful, and the bill for 


14) 


that reason should have been dismissed. Page 412.) 

t. That the bank had no power to take a conveyance of the land 
in COnTrOVersy. (Page Shee 

>. ‘That the bank did not perform ch part of its contract relative 
tothe land (Page 415.) 

Jt was no wher npaed in that erse. that the hill could not 
i, hii ti fained heeaus tf, A, trnda (t Wats did \OSBOSSION. And it is 
not decided in that case that an ejyectment bill can be maintained 
against a defendant in the actual possession of real estate. 

What was decided in this Reynolds case is fairly stated in the 
opinion by the court below, as follows: 

“In Revnolds vs. National Bank, 112 U.S., 405, S.C. 5, Sup. 
Ct. Rep. 215, it is held that the legislation of the state may be looked 
to, to ascertain what constitutes a cloud upon a title, and that what is 
declared to be a cloud Dy state statute will be removed by a court of 
the United States sitting in equity, even though, in the absence of the 
statute, the defect was not such as courts of equity had recognized 
as casting a cloud pon the title. The tacts of the case did not pre- 
sent the question of a speedy and adequate legal remedy.” 


Whitehead, Trustee, vs. Entirhistle, 27 Fed. Rep., 731. 
Vill 


Finally, It is ssid for appellant 

Repeated] eases have been brought by parties not in POsses- 
sion. In the United States Circuit Court at Des Moines to quiet title 
nnd remove the cloud caused yy patents and certificates of entry, 
against parties In possession of the property.” 

“We do not think that less than from one to three hundred de- 
erees have been so entered, which if the court has no jurisdiction in 
equils are void.” Appellant's argument, pace 1. 

If the UC. oS Cireuit Court at Des \loines lists entered such décrees 
in equity, it must be presumed that its jurisdiction has not been ques- 
tioned by the defendants In possession. 

Counsel for appellant Is needlessly alarmed by the fear that such 
decrees are void. It hh idly requires a citation of authorities to show 
that they cannot be collaterally assailed. But it happens that this 
court ina recent case has expressly so decided. 


Mellen vs. Moline fron Works, 131 U0. S., 367 
lt Is hoped that this decision Prat soothe the perturbed spirits, 
and allay the anxiety of counsel for appellant, over a matter which 
is altogether outside of the record in this cause. 
CHAS. A. CLARK, 
aay Appellees. 


